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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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2  William  D.  Nolmid,  Etc.,  vs. 

In  the  District  Court  of  the  United  States, 

Southern    District    of    California, 

Central  Division. 

No.  7315— O'C 

WILLIAM  D.  NOLAND,  H.  K.  MILLER,  and 
HARRY  R.  MAXWELL,  Trustees,  Dr.  Wil- 
liam D.  Noland  Trust  Estate,  Ltd.,  A  Benevo- 
lent Trust  Estate,  and  WILLIAM  D.  NOLAND 

Complainants. 
vs. 
HARRY  C.  WESTOVER,  Collector,  United  States 
Treasury  Department,  Internal  Revenue  Serv- 
ice, Sixth  Collection  District  of  California,  TjOS 
Angeles  Division. 

Defendant. 

MOTION  TO  DISMISS 

Comes  now  the  defendant,  Harry  C.  Westover, 
Collector  of  Internal  Revenue  for  the  SixtJi  Col- 
lection District  of  California,  by  and  through  his 
attorneys  herein  mentioned  and  moves  the  Court  to 
dismiss  the  above  action  with  prejudice  upon  the 
following  grounds,  to-wit: 

I. 

Paragraph  4  in  the  prayer  for  relief  on  pages  To, 
14  of  the  comi)laint  herein  prays  ''That  the  In- 
ternal Revenue  Service  be  ordered  to  return  with 
interest  the  amounts  of  $35.64  and  $80.45  totalinc; 
$116.10,  to  the  trustees  hereof  for  the  aforesaid 
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benevolent  trust  estate,  as  claims  for  the  return  of 

said  amounts  were  filed  with  the  [2]  Internal  Rev- 
enue Service  at  Los  Angeles,  California,  on  or 
about  March  15,  1946,  and  to  date  there  has  been 
no  reply  in  reference  to  the  said  amounts  of  $35.64 
and  $80.45,  which  were  paid  as  additional  taxes  in 
1942  and  claims  filed  on  March  15,  1946,  for  the 
return  of  said  amounts  with  the  said  Internal  Reve- 
nue Service,  and  that  Complainant  Trustee  be  given 
judgment  for  said  amounts  with  interest/'  Page  1 
of  Complainants'  Exhibit  I  filed  herein  with  the 
' '  Supijlemental  Memorandum  of  Points  and  Au- 
thorities in  Support  of  Bill  of  Complaint"  shows 
that  by  Complainants'  own  admission  the  above 
payment  of  $80.45  was  made  on  July  6,  1942.  Page 
3  of  the  above  Exhibit  I  shows  that  by  Complain- 
ants' own  admission  the  above  $35.64  was  paid  on 
''dates  of  payment  on  or  before  March  15,  1943."  It 
accordingly  follows  that  none  of  the  amounts  as  to 
which  refunds  are  herein  sought  w^ere  paid  later 
than  the  date  of  March  15,  1943,  or  prior  thereto. 
None  of  such  payments  could  in  any  event  have 
been  collected  by  the  above  defendant,  Collector  of 
Internal  Revenue,  since  such  Collector  did  not  com- 
mence his  duties  as  Collector  of  Internal  Revenue 
for  the  Sixth  Collection  District  of  California  until 
July  1,  1943.  As  to  the  date  when  such  Collector  as- 
sumed his  duties  see  paragraph  21,018,  page  21,027, 
Vol.  3  of  the  1947  Prentice-Hall  Federal  Tax  Serv- 
ice and  affidavit  of  said  Harry  C.  Westover,  which 
is  attached  hereto,  marked  Exhibit  A  and  hereby 
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incorporated  herein  by  reference.  None  of  the  relief 
sought  in  Complainants'  above  prayer  for  relief  is 
allowable  against  said  Harry  C.  Westover  and  since 
he  is  the  sole  defendant  herein,  this  proceeding 
should  be  dismissed. 

II. 
The  above  prayer  for  relief  appearing  at  pages 
13  and  14  in  the  Complaint  herein  filed  and  es- 
pecially paragraphs  1  and  2  of  such  prayer  seeks 
an  adjudication  herein  with  respect  to  the  rights  of 
an  alleged  benevolent  trust  estate  described  as  the 
Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  of  which 
William  D.  Noland,  H.  K.  Miller  and  Harry  R. 
Maxwell  are  alleged  to  be  the  trustees.  All  of  the 
above  trustees  and  the  foregoing  trust  are  indis- 
pensable parties  plaintiff,  but  none  [3]  of  the 
above  trustees  have  appeared  herein  with  the  pos- 
sible exception  of  William  D.  Noland,  and  if  he  has 
appeared  herein  as  trustee,  such  appearance  would 
not  be  valid  or  authorized  in  view  of  his  adverse 
interest  with  respect  to  the  above  trust  as  shown 
by  the  complaint  herein,  and  other  papers  herein 
filed  by  Complainants.  Since  the  only  plaintiff  va- 
lidly appearing  herein  is  William  D.  Noland  in  his 
individual  capacity,  there  is  an  absence  of  indis- 
pensable parties  plaintiff  as  to  all  of  the  other 
plaintiffs  or  Complainants  named  in  the  Complaint 
herein,  and  in  view  of  the  absence  of  the  above 
indispensable  parties  plaintiff,  the  Court  lacks 
jurisdiction  of  the  above  entitled  action,  which  re- 
lates to  the  foregoing  trust  and  trustees. 
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III. 

The  above  prayer  for  relief  appearing  at  pages 

12  and  14  of  the  Complaint  herein  filed  and  es- 
pecially the  first  three  paragraphs  thereof  in  effect 
seeks  a  declaratory  judgment  with  respect  to  va- 
rious liabilities  for  Federal  taxes  and  the  seeking 
of  such  relief  violates  Section  274d.  of  the  Judicial 
Code  (Section  400,  Title  28,  U.S.C.A.)  as  more  par- 
ticularly set  forth  in  the  Memorandum  of  Points 
and  Authorities  supporting  this  motion  and  hereto 
attached. 

IV. 

The  Complaint  filed  in  the  above  entitled  action 
fails  to  state  a  claim  upon  which  relief  as  prayed 
for  in  Complaint  or  any  other  relief  can  be  granted 
against  the  above  defendant. 

V- 

The  above  prayer  for  relief  appearing  on  pages 

13  and  14  of  the  Complaint  herein  filed  seeks  a  re- 
fund with  respect  to  the  above  mentioned  alleged 
payments  of  $80.45  and  $35.64  but  as  shown  by 
pages  1,  2,  3  and  4  of  Complainants^  above  Exhibit 
I,  the  refund  claims  in  question  were  executed  by 
William  D.  Noland  on  behalf  of  the  aforementioned 
trust.  The  above  defendant  hereby  repeats  and  in- 
corporates herein  by  reference  the  statements  in  the 
above  ground  II  hereof  to  the  effect  that  this  trust 
could  not  validlv  take  action  as  to  these  m.atters  re- 
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lating  to  the  trust  unless  the  aforementioned  three 
trustees  act  ''collectively"  as  [4]  contemplated  by 
the  trust  agreement  and  furthermore  any  action 
with  respect  to  the  tax  liabilities  of  the  above  trust 
could  not  validly  be  taken  by  William  D.  Noland 
alone  siiice  he  had  an  adverse  interest  against  the 
above  trust  as  set  forth  in  ground  II  in  support  of 
this  Motion  and  appearing  at  pages  2  and  3  hereof. 
The  above  refund  claims  filed  March  15,  1946,  were 
accordingly  invalid  and  for  lack  of  proper  refund 
claims  no  refmid  with  respect  to  the  foregoing 
amounts  may  be  made  under  Section  322(b)  (1) 
and  (2)  of  the  Internal  Revenue  Code  as  more 
particularly  set  forth  in  the  memorandmn  support- 
ing this  Motion.  In  any  event  the  above  payment  of 
$80.45  as  shown  by  page  1  of  Complainants'  above 
Exhibit  I  related  to  the  taxable  year  from  January 
1,  1937  to  December  31,  1937,  and  such  payment 
was  made  on  July  6,  1942.  This  payment  was  ra- 
eordingiy  made  more  than  three  years  prior  to 
March  15,  1946  (the  date  of  the  filing  of  the  ^'efr-^ 
claim  for  such  amount  of  $80.45  as  shown  by  page  1 
of  Complainants'  above  Exhibit  I).  Since  the  above 
page  1  of  Exhibit  I  shows  that  this  ^RQA^}  ynyuwivt 
for  tlie  year  1937  was  made  more  than  three  years 
prior  to  the  above  filing  of  the  refmid  claim  on 
iTareh  15,  1946,  any  refund  mth  respect  to  such 
amount  of  $80.45  or  any  part  thereof  has  l^een 
barred  by  the  above  Section  322(b)  (1)  and  r::), 
and  therefore  this  action  and  the  bill  of  complaint 
must  in  anv  event  be  stricken  and  dismissed  at  least 
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with  resgect  to  those  parts  thereof  dealing  with  the 
above  payment  of  $80.45.  Defendant  does  not  waive 
however  the  various  grounds  hereinbefore  men- 
tioned upon  which  he  prays  that  this  action  and  the 
above  bill  of  comj^laint  be  dismissed  in  tlieir  en- 
tirety. 

I^his  Motion  is  based  upon  the  files,  jjleadings, 
exhibits  and  memoranda  in  this  case,  upon  the 
points  and  authorities  filed  by  the  above  defendant 
concurrently  herewith,  upon  such  other  points  [5] 
and  authorities  as  may  hereinafter  be  filed  by  this 
defendant  and  upon  oral  argiunent. 

Dated:  September  5,  1947. 

JAMES  M.  CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL  and 
GEORGE  M.  BRYANT, 

Assistant  United  States 

Attorneys. 

EUGENE  HARPOLE  and 
LOREN  P.  OAKES, 

Special  Attorneys 

Bureau  of  Internal  Revenue. 

By   /s/  LOREN   P.   OAKES. 

Attorneys  for  Defendant  Harry  C.  Westover,  Col- 
lector of  Internal  Revenue  for  Sixth  Collection 
District  of  California. 


8  William  D.  Noland,  Etc.,  vs. 

[Title  of  District  Court  and  Cause] 

EXHIBIT  ^^A'^ 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 

DISMISS 

State  of  California, 
County  of  Los  Angeles. — ss. 

Harry  C.  Westover,  being  first  duly  sworn,  de- 
poses and  says: 

I  am  the  Collector  of  Internal  Revenue  for  the 
Sixth  Collection  District  of  California  with  offices 
in  the  Federal  Building,  Los  Angeles,  California.  I 
commenced  my  duties  as  such  Collector  on  July  1, 
1943,  and  jjrior  to  that  date  I  never  held  the  office 
of  nor  acted  as  a  Collector  of  Internal  Revenue  for 
the  United  States  of  America  in  the  Sixth  Collec- 
tion District  of  California  or  elsewhere. 

/s/  HARRY  C.  WESTOVER. 
Subscribed  and  sworn  to  before  me  this  5th  day 
of  September,  1947. 

(Seal)  /s/  C.  M.  COMMINS, 

Notary  Public  in  and  for  said  County  and  State. 

(Affidavit  of  Service  by  Mail  Attached.) 

[Endorsed] :  Filed  Sept.  6,  1947.  [7] 
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[Title  of  District  Court  and  Cause] 

OBJECTION  TO  MOTION  TO  DISMISS 

Comes  now  the  complainants  William  D.  Noland, 
Trustee,  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
a  benevolent  trust  estate,  and  William  D.  Noland, 
personal,  and  objects  to  motion  to  dismiss  as  made 
by  defendant,  as  motion  to  dismiss  is  not  correct  as 
to  law. 

This  objection  is  supported  by  memorandum  of 
points  and  authorities  filed  herewith,  and  all 
papers  filed  herein  in  the  files. 

Dated:  Los  Angeles,  Calif.,  Sept.  9,  1947. 

Respectfully  Submitted, 

/s/  WILLIAM  D.  NOLAND 

Trustee,  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 

A  Benevolent  Trust  Estate.  In  Propia  Persona. 

Exhibit  ^'A''  attached  hereto  in  support  of  this 
objection  and  made  a  part  hereof. 

/s/  WILLIAM  D.  NOLAND, 
Personal,  In  Propia  Persona. 
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EXHIBIT  ^^A'' 

In  the  District  Court  of  the  United  States, 

Southern  District  of  California, 

Central  Division. 

No.  5716-w— Civil 

WILLIAjVI  D.  NOLAND,  H.  K.  miller  and 
HAKKY  K.  MAXWELL,  Trustees,  Dr.  Wil- 
liam D.  iSloland  Trust  Estate,  Ltd.,  a  benevolent 
trust  estate,  and  WILLIAM  D.  NOLAND, 

Complainants. 
vs. 

GrEOKUE  D.  MARTIN,  Internal  Revenue  Agent 
in  Charge,  United  States  Treasury  Department, 
internal  Revenue  Service,  Sixth  Collection  Dis- 
trict of  California,  Los  Angeles  Division;  NOR- 
MAN HAY  WARD,  Internal  Revenue  Agent; 
JOSEPH  D.  NUNAN,  JR.,  Coimnissioner,  in- 
ternal Revenue  Service;  RAYMOND  B,  SUL- 
LIVAN, Acting  Internal  Revenue  Agent;  and 
JOHN  H.  CRAMER,  Internal  Revenue  Agent, 

Defendants. 

ORDER  AND  JUDGMENT  OF  DISMISS.A_L  AS 

TO  DEPENDANTS  OEOROE  D.  MARTIN, 

NORMAN  HAY  WARD,  RAYMOND  B. 

SULJ  JVAN,  and  JOHN  H.  CRAAIER, 

INTERNAL  REVENUE  AGENTS 

On  November  19,  194(j,  the  said  defendants, 
George  D.  Martin,  Norman  Hayward,  Raymond  B. 
Sullivan  and  John  H.   Cramer,  Internal   Revenue 
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Agents  (liereinafter  referred  to  as  the  above  four 
defendants)  filed  a  ]^Iotion  moving  the  Court  to  dis- 
miss the  above  action  as  to  them  upon  groxmds  set 
forth  in  such  Motion  including  the  groimd  that  the 
Complaint  herein  fails  to  state  facts  sufficient  to 
justify  the  issuance  of  an  injunction  or  the  grant- 
ing of  any  injunctive  relief  whatsoever  herein,  and 
the  further  ground  that  such  Complaint  fails  to 
state  a  claim  upon  which  relief  as  jjiayed  for  m  tiie 
Complaint  or  [10]  any  other  relief  can  be  granted 
against  the  above  four  defendants  or  any  of  them. 

The  matter  of  the  foregoing  Motion  by  the  above 
four  defendants  having  regularly  come  on  for  hear- 
ing on  December  4,  1946,  before  the  Honorable 
Jacob  Weinberger,  Judge  presiding  therein,  and 
the  Complainant  William  D.  Noland  appearing  in 
propria  persona  on  behalf  of  himself  individually, 
and  also  as  trustee  of  the  above  Dr.  William  D. 
Noland  Trust  Estate,  Ltd.,  a  benevolent  trust  es- 
tate, and  the  above  four  defendants  appearing  by 
James  M.  Carter,  E.  H.  Mitchell  and  Loren  P. 
Oakes,  counsel  for  such  defendants,  and  all  matters 
relatiug  to  the  above  Motion  haviug  been  submitted 
to  the  Court  for  its  decision,  and  the  Court  having 
considered  the  pleadiugs  and  other  papers  herein 
filed  and  heard  the  arguments  of  the  Complainant 
William  D.  Noland  appearing  in  the  capacities 
above  stated  and  of  counsel  for  the  above  four  de- 
fendants concerning  the  foregoing  matter,  and  the 
Court  being  fully  advised  in  the  premises,  and  by 
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virtue  of  the  law,  the  matters  aforesaid  and  the 
groimds  hereinafter  mentioned,  now  renders  its  de- 
cision as  follows : 

It  Is  Hereby  Ordered,  Adjudged  And  Decreed: 

1.  That  the  application  and  prayer  in  the  Com- 
plaint and  proceedings  herein  for  and  injunction 
or  any  type  of  injunctive  relief  whatsoever  is  here- 
by denied  on  the  grounds  (a)  that  the  Complaint 
herein  filed  does  not  state  a  claim  upon  which  relief 
can  be  granted  by  the  issuance  of  any  type  of  in- 
junction or  injunctive  relief,  (b)  that  it  does  not 
appear  that  any  irreparable  injury,  loss  or  damage 
will  result  from  the  failure  to  issue  any  type  of  in- 
j miction  or  injmictive  relief,  and  (c)  as  to  the 
grounds  set  forth  in  the  Complaint  in  connection 
with  the  Prayer  for  injunction  or  injunctive  relief, 
the  Complainants  have  plain,  speedy  and  adequate 
remedies  at  law  to  such  an  extent  that  this  Court 
camiot  properly  grant  any  type  of  injunction  or  in- 
junctive relief  as  prayed  for  in  the  Complaint 
herein. 

2.  That  the  above  action  not  only  with  respect 
to  the  injunctive  [11]  relief  therein  prayed,  but 
also  as  to  all  of  its  other  aspects  and  in  its  entirety, 
is  hereby  dismissed  as  to  the  above  four  defendants 
on  the  ground  that  the  Complaint  herein  filed  fails 
to  state  a  claim  upon  which  relief  as  prayed  for  in 
the  Complaint  or  any  relief  can  be  granted  against 
said  four  defendants  or  any  of  them. 

3.  That  the  said  defendants,  George  D.  Martin, 
Norman  Hayward,  Raymond  B.  Sullivan  and  John 
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H,  Cramer,  Internal  Revenue  Agents,  shall  have 
judgment  for  and  shall  recover  from  the  said 
Complainant  William  D.  Noland  individually  and 
as  trustee  of  the  said  Dr.  William  D.  Noland  Trust 
Estate,  Ltd.,  a  benevolent  trust  estate,  in  the 
amomit  of  the  costs  of  said  defendants,  to  be  taxed 
by  the  Clerk  of  this  Court  in  the  sum  of  $ 

4.     That  the  Clerk  of  this  Court  shall  enter  this 
Order  and  Judgment  of  Dismissal. 

Dated:  This  9th  day  of  January,  1947. 
/s/  JACOB  WEINBERGER, 

United  States  District  Judge. 

[Endorsed] :  Filed  Sept.  10,  1947. 


[Title  of  District  Court  and  Cause.] 

SECOND  AMENDED  BILL  OF  COMPLAINT 

Comes  now  William  D.  Noland,  Trustee,  repre- 
senting his  interest  as  such  trustee,  in  Dr.  William 
D.  Noland  Trust  Estate,  Ltd.,  a  benevolent  trust 
estate,  and  other  trustees  of  the  board  of  trustees 
for  said  benevolent  trust  estate,  are  H.  K.  Miller 
and  Harry  R,  Maxwell,  and  said  benevolent  trust 
estate  is  organized  and  established  by  contract,  by 
and  between  the  said  trustees  under  the  provisions 
of  the  Constitution  of  the  United  States  of  Amer- 
ica, the  said  contract  provides  that  the  said  trustees 
shall  act  under  their  citizenship  rights,  common  law 
rights  of  contract,  and  under  the  provisions  of  the 
said  Constitution  of  the  United  States  of  America, 
and  the  said  trustees,  shall  carry  out  their   [13] 
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trust  as  a  benevolent  trust  estate  as  provided  under 
tlie  terms  and  conditions  of  the  contract  under 
which  said  benevolent  trust  is  established  as  a  chai'- 
itable  organization,  and  the  said  trustee  William 
I).  Noland  is  a  party  to  the  contract  under  which 
the  said  benevolent  trust  estate  is  established,  there- 
fore, the  said  William  B.  Noland,  Trustee,  is  rep- 
resenting his  interest  in  said  contract,  and  William 
D.  Noland  personally  is  representing  himself  per- 
sonally, and  as  a  trustee  and  personal,  complains 
in  this  second  amended  bill  of  complaint  against 
the  defendants  and  each  of  them,  for  a  cause  of  ac- 
tion, as  follows,  to  wit: 

1. 

The  contract  under  which  the  aforesaid  benevo- 
lent truvst  estate  is  established  and  organized  was 
written  by  the  late  Franklin  P.  Bull,  commonly 
known  as  Judge  Bull,  who  prior  to  his  passing  in 
death,  had  practiced  law  in  the  State  of  California 
for  over  a  period  of  fifty  years,  and  the  trustees 
for  said  benevolent  trust  estate,  have  offices  at  2030 
Wilshire  Blvd.,  Suite  201-205,  Los  Angeles  5,  Cali- 
fornia. 


The  defendants  Harry  C.  Westover,  Collector, 
United  States  Treasury  Department,  Internal  Rev- 
enue Service,  Sixth  Collection  District  of  Califor- 
nia, Los  Angeles  Division;  George  D.  Martin,  In- 
ternal Revenue  Agent  in  Charge,  United  States 
Treasury   Department,   Internal   Revenue  Service, 


Harry  C.  Westover  15 

Sxith  Collection  District  of  California,  Los  Angeles 
Division;  Norman  Ha3rv\^ard,  Internal  Revenue 
Agent,  Los  Angeles,  California ;  Raymond  B.  Sulli- 
van, Acting  Internal  Revenue  Agent,  Los  Angeles, 
California ;  and  John  H.  Cramer,  Internal  Revenue 
Agent,  Los  Angeles,  California;  have  offices  at  417 
South  Hill  Street,  Los  Angeles,  California,  and  ficti- 
tious named  defendants,  John  Doe,  Jane  Doe  and 
others  individually  and  collectively,  Does  1  to  10, 
the  correct  names  and  addresses  of  whom  are  un- 
known at  this  time  to  complainants,  [14]  and  when 
correctly  known  complainants  will  respectfully  beg 
leave  of  the  Court  to  amend  this  second  amended 
bill  of  complaint  and  substitute  the  correct  names 
and  addresses  of  said  fictitious  named  defendants. 


For  the  jurisdiction  of  this  cause  and  action  in 
the  above  entitled  court,  federal  statutes  and  fed- 
eral questions  are  involved,  and  the  damages,  losses 
and  injuries  caused  by  fraud  to  complainants  are 
in  excess  of  Three  Thousand  ($3,000.00)  Dollars 
over  and  above  all  costs  and  attorney  fees  in  tlie 
prosecution  of  this  cause  and  action  in  the  above 
entitled  court. 


That  on  or  about  July  6,  1942,  Norman  Hayward, 
Internal  Revenue  Agent  and  collector  for  United 
States  Treasury  Department,  Sixth  Collection  Dis- 
trict of  California,  Los  Angeles  Division,  had  marl<' 
several  calls  prior  to  said  date  and  after  said  d-^f^^ 
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of  July  6,  1942,  at  the  office  of  complainants,  at 
3944  Wilshire  Bh^d.,  Los  Angeles,  California,  and 
the  said  Norman  Hayward  upon  his  first  call  at  the 
said  office  of  complainants,  on  or  about  June  6, 
1942,  demanded  that  he  have  possession  of  the  trus- 
tees books  and  records  of  the  aforesaid  Dr.  William 
D.  Noland  Trust  Estate,  Ltd.,  a  benevolent  trust 
estate,  for  the  purpose  to  go  over  and  examine  said 
books  and  make  a  report  from  said  books  as  to  his 
findings  to  the  Internal  Revenue  Service,  Treasury 
Department  of  the  United  States,  threatening  that 
if  he  was  not  furnished  the  said  books  and  records 
and  allowed  to  examine  same,  that  he  would  have 
warrants  issued  against  William  D.  Noland,  one 
of  the  trustees,  of  the  board  of  trustees  for  the 
said  Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  and 
the  said  books  and  records  of  the  aforesaid  trustees 
and  complainants  were  produced  to  the  said  Nor- 
man Hayward,  defendant  herein,  and  Internal  Rev- 
enue Agent,  and  he  proceeded  to  read  and  check  in 
all  detail  the  [15]  said  trustees  books  and  records, 
spending  several  days  at  the  office  of  aforesaid  trus- 
tees and  complainants  hereof  in  examining  and 
going  over  the  said  books  and  records. 


That  during  the  aforesaid  several  days  time  con- 
sumed in  examining  and  going  over  the  aforesaid 
trustees  books  and  records  by  the  aforesaid  Norman 
Hayward,  defendant  and  Internal  Revenue  Agent 
and  Collector,  the  said  Norman  Hayward  in  making 
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up  a  schedule  of  taxation  as  an  additional  tax,  to 
correspond  with  his  personal  views  of  a  schedule 
for  additional  taxation  for  the  years  of  1937,  1938, 
1939,  1940  and  1941,  he  wilfully  and  maliciously, 
with  malice  aforethought,  through  and  by  fraud, 
fraudulently  confiscated,  assets,  funds  and  propei^ty 
belonging  to  the  aforesaid  benevolent  trust  estate, 
namely.  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
from  the  said  trustees  books  and  records,  and 
fraudulently  assigned,  transferred  and  delivered 
said  assets,  funds  and  property  belonging  to  and 
owned  by  the  said  benevolent  trust  estate  in  a 
schedule  to  the  personal  account  of  William  D. 
Noland  personally,  and  in  this  manner  of  fraud, 
the  said  Norman  Hayward  fraudulently  made  a 
personal  additional  income  taxation  against  Wil- 
liam D.  Noland  personally,  in  the  siun  of  $401.03, 
for  the  said  years  of  1937,  1938,  1939,  1940  and 
1941,  after  the  said  trustees  had  made  tax  returns 
for  the  said  benevolent  trust  estate,  for  the  said 
years. 

6. 

The  aforesaid  Norman  Hayward,  defendant  and 
Internal  Revenue  Agent  and  Collector,  after  going 
over  and  examining  the  said  trustees  books  and 
records,  and  after  making  the  aforesaid  fraudulent 
confiscations,  assignments,  transfers  and  deliveries 
of  the  assets,  funds  and  property  belonging  to  the 
aforesaid  benevolent  trust  estate  to  the  personal 
account  of  William  D.  Noland  personally,  a  com- 
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plainant  hereof,  the  said  Norman  Hayward  then 
further  demanded  [16]  with  a  threat  of  issuing 
warrants,  the  payment  of  aforesaid  fraudulent  ad- 
ditional taxation  he  unconstitutionally  had  created 
against  William  D.  Noland  personally,  and  then 
the  said  Norman  Hayward  accepted  the  sum  of 
$80.45  in  payment  of  the  said  additional  taxation 
he  had  created  against  the  personal  account  of  Wil- 
liam D.  Noland  complainant  for  the  year  of  1937, 
and  the  said  additional  taxation  was  thus  fraudu- 
lently established  against  the  personal  account  of 
said  complainant  for  the  said  year  of  1937  by  the 
said  Norman  Hayward,  Internal  Revenue  Agent, 
in  conflict  with  $63.85,  which  the  said  Norman  Hay- 
ward formerly  created  through  and  by  fraud  as  in- 
come tax  for  the  year  of  1937,  by  and  through  his 
fraudulent  assignments,  transfers  and  deliveries  as 
made  by  the  said  Norman  Hayward  from  the  trus- 
tees books  and  records  of  the  assets,  funds  and 
property  belonging  to  the  aforesaid  Dr.  William  J). 
Noland  Trust  Estate,  Ltd.,  a  benevolent  trust  estate, 
to  the  personal  account  of  said  William  D.  Noland 
com])lainant,  for  the  purpose  of  fraudulently  estab- 
lishing and  collecting  an  additional  income  tax 
from  William  D.  Noland  personally,  in  addition  to 
the  returns  and  reports  for  income  tax  as  made  and 
paid  in  error  by  the  trustees  of  the  board  of  trus- 
tees for  said  Dr.  William  D.  Noland  Trust  Estate, 
Ltd.,  a  benevolent  trust  estate,  and  the  said  Nor- 
man Hajrward  gave  a  receipt  for  the  aforesaid 
$80.45,  a  copy  of  which  is  filed  herewith  as  an  ex- 
hibit. 
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7. 

Complainants  further  allege,  that  George  D.  Mar*- 
tin,  Internal  Revenue  Agent  in  Charge,  and  John 
H.  Cramer,  Internal  Revenue  Agent,  both  of  whom 
are  defendants  herein,  under  date  of  Jauary  26, 
1945,  in  a  letter  addressed  to  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  a  benevolent  trust  estate,  Wil- 
liam D.  Xoland,  Trustee,  with  statements  attached 
to  said  letter  showing  that  assets,  funds  and  pro])- 
erty  belonging  to  the  said  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  a  benevolent  trust  estate,  were 
[17]  fraudulently  confiscated  and  assigned,  trans- 
ferred and  delivered  to  the  account  of  William  D. 
Xoland  personally,  with  a  provision  in  said  attached 
statements  that  William  D.  Noland  personally  must 
pay  an  additional  personal  income  tax  of  $656.75 
for  the  year  of  1942,  said  statements  was  dated 
November  3,  1944,  and  complainants  contend  that 
the  procedure  herein  of  taking  the  assets,  funds  and 
property  of  the  said  benevolent  trust  estate  and 
charging  same  to  the  account  of  complainant  Wil- 
liam D.  Noland,  is  unconstitutional  confiscation  of 
pro]x^rty  without  due  process  of  law. 

8. 

Complainants  William  D.  Noland,  Trustee,  and 
William  D.  Noland  personally,  that  upon  receipt 
of  the  aforesaid  letter  dated  January  26,  1945,  from 
the  aforesaid  George  D.  Martin,  Internal  Revenue 
Agent  in  Charge,  which  Avas  a  notification  to  the 
aforesaid  trustees  of  the  board  of  trustees  for  tlv^ 
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aforesaid  benevolent  trust  estate,  that  an  additional 
income  tax  of  $1,114.86  totally  was  due  which  was 
created  by  an  additional  income  tax  of  $1,061.77, 
plus  a  penalty  of  $53.09,  attached  to  said  letter  of 
January  26,  1945  was  a  statement  signed  by  John 
H.  Cramer,  Internal  Revenue  Agent,  setting  forth 
an  additional  income  tax  of  $656.75  for  the  year  of 
1942,  and  the  said  $1,114.86  being  an  additional  in- 
come tax  for  the  year  of  1943,  as  additional  income 
taxes  against  William  D.  Noland  personally,  which 
had  been  created  by  the  aforesaid  Internal  Revenue 
Agents,  by  the  aforesaid  fraudulent  confiscations, 
transfers,  assignments  and  deliveries  of  the  assets, 
funds  and  property  from  the  aforesaid  benevolent 
trust  estate  without  the  consent  of  the  trustees  to 
the  account  of  William  D.  Noland  personally,  and 
said  unconstitutional  confiscations  of  property  be- 
longing to  said  benevolent  trust  estate  was  further 
done  withol*t  due  process  of  law. 

9. 

Complainants  further  allege,  that  upon  receipt 
of  the  aforesaid  [18]  notifications  and  letters  ad- 
vising that  additional  income  taxes  had  been  as- 
sessed in  the  manner  aforesaid,  complainants 
hereof,  filed  a  protest  with  aforesaid  Internal  Reve- 
nue Agents  and  Service,  and  with  aforesaid  Inter- 
nal Revenue  Agent  in  Charge,  protesting  the  afore- 
said assignments,  transfers  and  deliveries  of  the 
assets,  funds  and  property  from  the  ownership  of 
aforesaid  benevolent  trust  estate  to  the  account  of 
William  D.  Noland  Personally  for  the  purpose  of 
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additional  income  taxation,  and  after  numerous 
hearings  before  the  said  Internal  Revenue  Service 
and  Department,  on  or  about  December  29,  1945, 
a  letter  addressed  to  William  D.  Noland  was  re- 
ceived from  the  said  Internal  Revenue  Service,  of 
417  South  Hill  Street,  Los  Angeles  13,  California, 
notifying  the  said  William  D.  Noland  complainant 
herein,  of  a  deficiency  of  an  additional  income  tax 
liability  in  the  sum  of  $1,245.13  and  a  penalty  of 
$62.26,  which  was  shown  in  a  statement  attached 
to  said  letter,  for  the  taxable  year  ended  December 
31,  1943,  and  said  was  signed  by  Joseph  D.  Nunan, 
Jr.,  Commissioner  of  Internal  Revenue,  and  also 
signed  by  Raymond  B.  Sullivan,  Acting  Internal 
Revenue  Agent  in  Charge. 

10. 

Complainants  hereof,  William  D.  Noland,  Trus- 
tee, and  William  D.  Noland,  Personally,  further 
allege  that  within  ninety  (90)  days  after  hearing 
of  protest  before  aforesaid  Internal  Revenue  Serv- 
ice and  Department,  and  receiving  the  aforesaid 
letter  dated  December  29,  1945,  that  complainants 
filed  a  petition  for  hearing  on  appeal  for  a  redeter- 
mination of  the  aforesaid  income  tax  matters  in 
controversy  to  the  Tax  Court  of  the  United  States, 
at  Washington,  D.  C,  and  that  on  or  about  August 
2,  1946,  the  said  Tax  Court  of  the  United  States, 
ruled  and  held  that  respondent's  motion  to  dismiss 
for  lack  of  jurisdiction  be  granted,  and  the  tax 
matters  in  relation  to  aforesaid  income  tax  contro- 
versy was  dismissed  by  the  said  Tax  Court  of  the 
United  States.   [19] 
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11. 

Complainants  further  allege,  that  the  business  in- 
volved herein,  is  conducted  and  operated  under  the 
aforesaid  benevolent  trust  estate  as  a  charitable 
organization  and  institution,  for  the  benefit  of  poor 
people  and  poor  children,  who  have  no  money  with 
which  to  pay  for  service  such  as  is  given  to  said 
poor  people  and  poor  children  by  said  charitable 
organization  and  as  such  the  said  benevolent  trust 
estate  has  been  in  continual  operation  conducting 
this  charitable  and  benevolent  work  since  June  1, 
1935,  and  is  now  operating  as  such  charitable  or- 
ganization, caring  for  the  beneficiaries  of  said 
benevolent  trust  estate,  who  are  the  said  poor  peo- 
ple and  y)oor  children. 

12. 

Complainants  further  allege,  that  the  aforesaid 
benevolent  trust  estate  and  charitable  organization, 
operates  imder  a  contract  made  and  entered  into 
by  and  between  the  trustees  of  the  board  of  trustees 
for  said  benevolent  trust  estate,  and  also  und(^r 
another  contract  made  and  entered  into  by  and  be- 
tween the  trustees  hereof  and  William  I).  Noland 
as  a  Doctor  of  Chiropractic,  wherein  said  William 
D.  Noland  gives  his  services  without  any  salary, 
wages,  or  profit,  for  the  benefit  of  the  aforesaid 
j)Oor  people  and  poor  children,  and  both  of  the  said 
contracts  are  made  and  entered  into  under  the  pro- 
visions of  the  Constitution  of  the  United  States  of 
America,  wherein  the  said  benevolent  trust  estate  is 
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administered  by  natural  person  trustees  in  joint 
tc^nancy,  holding  in  trust  as  to  distribution  of  avails, 
acting  under  citizenship,  common  law  rights  of  con- 
tract, constitutional  rights,  federal  laws  and  im- 
munities vouchsafed  to  all  persons,  as  set  forth  and 
provided  in  and  by  the  Constitution  of  the  United 
States  of  America,  in  a  benevolent  and  charitable 
manner  for  the  purpose  of  caring  for  poor  people 
and  children  to  give  them  health  when  they  have 
no  funds  to  pay  for  service  urgently  required.  [20] 

13. 

Complainants  further  allege,  that  the  aforesaid 
Internal  Revenue  Agents,  set  forth  and  claim  as 
set  forth  in  exhibit  hereof,  that  Section  167  of  the 
Federal  Internal  Revenue  Code,  as  cited  by  said 
Internal  Revenue  Agents  on  page  3  of  Exhibit  E 
filed  herewith  in  support  of  this  second  amended 
bill  of  complaint,  the  said  Revenue  Agents  claim- 
ing where  the  Trustee,  Trustor  and  Beneficiary  are 
one  and  the  same,  the  income  is  taxable  to  the  Trus- 
tor, which  is  particularly  alleged  by  the  aforesciid 
defendant  John  H.  Cramer,  Internal  Revenue 
xigent,  on  page  3,  of  Exhibit  E  filed  herewith,  also 
claiming  the  said  section  167  supports  the  afore- 
said Internal  Revenue  Agents  of  the  Federal  Inter- 
nal Revenue  Service,  in  their  making  the  aforesaid 
fraudulent  unconstitutional  confiscations,  assign- 
ments, transfers  and  deliveries  of  the  assets,  funds 
and  property  belonging  to  and  owned  by  the  afore- 
said benevolent  trust  estate,  namely.  Dr.  William 
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D.  Noland  Trust  Estate,  Ltd.,  to  the  account  of 
William  D.  Noland  x^ersonally,  for  the  purpose  of 
creating  and  establishing  aforesaid  additional  in- 
come taxes,  pursuant  to  returns  and  reports  on 
income  taxes  having  been  made  and  paid  in  error 
by  the  trustees  for  said  benevolent  trust  estate. 

14. 

Complainants  further  allege,  and  contend,  that 
the  aforesaid  section  167,  of  the  Federal  Internal 
Revenue  Code,  is  not  applicable  to  and  does  not 
apply  to  the  said  benevolent  trust  estate,  namely. 
Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  which 
is  organized  as  charitable  institution  under  the  pro- 
visions of  the  Constitution  of  the  United  States  by 
a  contract  by  and  between  the  trustees,  and  a  eon- 
tract  by  and  between  the  trustees  and  William  D. 
Noland,  as  a  Doctor  of  Chiropractic,  and  there  are 
also  numerous  beneficiaries,  therefore,  the  trustee, 
trustor  and  beneficiary  are  not  one  and  the  same, 
as  claimed  by  the  aforesaid  [21]  John  H.  Cramer 
and  aforesaid  Internal  Revenue  Agents,  and  the 
said  Section  167  of  the  Federal  Internal  Revenue 
Code  as  cited  by  said  Internal  Revenue  Agents  is 
not  applicable  to  the  matters  involved  herein  and 
complainants  further  contend  that  the  said  section 
167  is  of  no  support  to  the  claims  and  contentions 
of  the  said  and  aforesaid  Internal  Revenue  Agents, 
in  the  matter  of  William  D.  Noland  Trustee,  for 
Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  a  benev- 
olent trust,  and  William  D.  Noland  personally,  for 
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additional  income  taxation  in  the  manner  in  which 
said  Internal  Revenue  Agents  have  attempted  to 
create  and  establish  said  additional  taxation. 

15. 

Complainants  further  allege,  that  the  income  tax 
returns  for  the  aforesaid  benevolent  trust  estate, 
namely.  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
for  the  years  of  1937,  1938,  1939,  1940,  1941,  1942, 
1943  and  all  following  years  have  been  consecutively 
filed  with  the  Internal  Revenue  Service  of  the 
United  States  for  each  of  the  said  years  for  said 
benevolent  trust  estate,  wherein  the  aforesaid  In- 
ternal Revenue  Agents  have  made  aforesaid  fraudu- 
I  eiit  unconstitutional  confiscations,  assignments, 
transfers  and  deliveries  from  the  assets,  funds  and 
property  belonging  to  the  aforesaid  benevolent  trust 
estate,  to  the  personal  account  of  complainant  Wil- 
liam D.  Noland  personally  for  the  purpose  of  creat- 
ing additional  income  taxes  without  the  consent 
and  permission  of  the  trustees  for  said  benevolent 
trust  estate,  and  further  without  the  consent  and 
permission  of  William  D.  Noland,  Trustee,  and 
William  D.  ISToland  personally. 

16. 

Complainants  further  allege,  that  the  aforesaid 
fraudulent  and  unconstitutional  confiscations,  trans- 
fers, assignments  and  deliveries  of  the  assets,  funds 
and  property  belonging  to  said  benevolent  trust 
estate,  a  charitable  institution  and  organization, 
were  made  and  based  upon  a  false  and  fraudulent 
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I'eport  made  by  the  aforesaid  [22]  defendant  Xoi- 
man  Hay  ward,  Internal  Revenue  Agent  and  Col- 
lector, as  set  forth  herein,  for  the  purpose  of  cre- 
ating additional  income  taxation  by  aforesaid  and 
said  fraudulent  unconstitutional  confiscations,  as- 
signments, transfers  and  deliveries  from  the  said 
benevolent  trust  estate  to  the  personal  account  of 
William  D.  Noland  personally,  a  complainant 
hereof. 

17. 

Complainants  further  allege,  that  the  trustees  of 
the  board  of  trustees  for  the  aforesaid  benevolent 
trust  estate,  in  making  the  federal  income  tax  re- 
turns for  the  year  of  1942,  they  paid  in  error  the 
sum  of  Thirty-five  and  64/100  ($35.64)  Dollars,  and 
for  the  year  1945  they  paid  the  sum  of  One  Him- 
dred  Eighty  Three  and  36/100  ($183.36)  Dollars, 
to  the  Internal  Revenue  Service  at  Los  Angeles, 
California,  and  that  under  date  of  March  8,  1944, 
complainants  received  a  letter  addressed  to  Dr.  "Wil- 
liam D.  Noland  Trust  Estate,  Ltd.,  William  D. 
Noland,  Trustee,  advising  the  aforesaid  trustees 
for  the  aforesaid  benevolent  trust  estate,  in  rela- 
tion to  a  credit  of  $8.91  paid  9-15-43,  that  when 
filing  the  1943  income  tax  return  for  the  said  benev- 
olent trust  estate,  to  attach  carbon  copy  of  said 
letter*  to  the  face  of  form  1041  for  identification 
with  the  overpayment  being  held  in  a  suspense* 
account,  which  is  to  be  credited  to  said  form  1041, 
and  th(^  said  letter  was  signed  by  Harry  C.  West- 
over,  Collector,  by  W.   H.  Pearson,   Cashier,   and 
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complainants  contend  that  the  said  amounts  of 
$35.64  and  $183.36,  paid  as  income  taxes  for  the 
years  of  1942  and  1943  have  been  paid  in  error  by 
the  aforesaid  trustees  of  the  said  benevolent  trust 
estate  to  the  aforesaid  Internal  Revenue  Service, 
which  said  amounts  total  the  siun  of  $219.00,  and 
complainants  contend  that  the  said  amount  was  not 
owed  to  the  said  Internal  Revenue  Service  nor  any 
other  amount  as  income  tax  was  owing  or  due  to 
the  said  Internal  Revenue  Service  by  the  trustec^s 
for  said  benevolent  trust  estate,  nor  by  the  com- 
plainants hereof.  [23] 

18. 

Complainants  further  allege,  that  claims  were 
filed  with  the  aforesaid  Internal  Revenue  Service 
for  the  amounts  of  the  aforesaid  $35.64  and  $80.45 
on  or  about  March  15,  1946,  at  Los  Angeles,  Califor- 
nia, and  to  date  the  said  Internal  Revenue  Service 
have  not  affirmed  or  denied  said  claims. 

19. 

Complainants  further  allege,  that  William  D. 
Noland  is  not  paid  and  does  not  receive  any  salary, 
wages  or  protiits  from  the  aforesaid  benevolent 
trust  estate,  and  that  his  personal  living  expenses 
are  paid  from  the  funds  of  the  said  benevolent  trust 
estate  as  benevolent  trust  expense. 

20. 

It  is  further  alleged  by  the  complainants  hereof, 
that  during  the  time  that  case  No.  5716- W,  William 
D.  Noland  et  al.,  trustees,  vs.  George  D.  Martin, 
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Internal  Revenue  Agent  in  Charge,  et  al.,  was  pend- 
ing in  the  above  entitled  United  States  District 
Court,  and  said  action  was  a  personal  damage  action 
having  no  connection  with  this  said  above  entitled 
action,  that  the  aforesaid  trustees  of  the  board  of 
trustees  for  the  aforesaid  benevolent  trust  estate, 
received  another  notice  and  statement  for  additional 
income  taxes  due  and  payable,  dated  December  11, 

1946,  in  the  sum  of  $1245.13,  penalty  $62.26,  inter- 
est $202.09,  making  a  total  sum  of  $1509.48  for  the 
year  of  1943,  and  also  under  the  date  of  March  28, 

1947,  another  notice  and  statement  was  received  by 
the  said  trustees,  of  income  tax  due  as  a  balance 
due  on  the  year  of  1942  income  tax  amounting  to 
the  sum  of  $19.85,  after  the  aforesaid  income  taxes 
for  tlie  years  1937  in  the  sum  of  $80.45  and  1942 
in  the  sum  of  $35.64  were  paid  as  aforesaid. 

21. 

Complainants  f^irfl^^r  nllogo.  that  there  was  fur- 
tlier  rc^ceived  under  the  date  of  March  28,  1947, 
another  tax  notice  and  [24]  statement  for  the  sum 
of  ^19.65  as  income  taxes  due  and  payable  for  the 
year  of  1942,  as  a  balance  of  income  tax  due  and 
pav\al)1e,  as  aforesaid  with  threats  of  enforcing  col- 
lection of  aforesaid  amounts  as  claimed  as  addi- 
tional income  taxes,  and  the  aforesaid  case  No. 
5716-AY  in  \]w  above  entitled  United  States  District 
Court  vas  dismissed  on  or  about  Tanuarv  9,  1947, 
without  prejudice,  and  complainants  contend  and 
claim  that  due  to  the  fact  that  the  aforesaid  benevo- 
lent trust  estate,  operates  and  conducts  all  business 
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jis  a  benevolent  and  charitable  organization  without 
profit,  and  is  a  non-profit  and  charitable  organiza- 
tion, that  complainants  do  not  owe  said  or  afore- 
said amounts  paid  or  charged  by  aforesaid  Internal 
Revenue  Agents  as  income  taxation,  and  although 
some  of  the  income  taxes  have  been  paid,  with  and 
without  interest,  the  complainants  do  not  and  did 
not  owe  such  income  tax  as  was  paid,  as  it  was  paid 
in  error  by  the  complainants. 

22. 

Complainants  further  allege,  that  on  or  about 
June  29,  1947,  complainants  received  under  date  of 
June  27,  1947,  a  further  notice  and  statement  de- 
manding an  additional  income  tax  for  the  year  of 
1943,  in  the  sum  of  $1509.48,  with  interest  in  the 
sum  of  $51.72,  which  made  a  total  sum  of  $1561.20, 
against  the  aforesaid  benevolent  trust  estate, 
namely.  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
and  complainants  contend  that  the  said  amount  of 
$1561.20  is  not  due  and  owed  as  income  tax  to  the 
aforesaid  Internal  Revenue  Agents  and  Service, 
and  any  amounts  which  have  been  paid  as  income 
taxes  by  complainants,  William  D.  Noland,  Trustee, 
or  William  D.  Noland  personally,  have  been  paid 
in  error,  and  complainants  contend  that  they  do  not 
owe  any  of  the  aforesaid  amounts  which  have  been 
claimed  for  income  taxes  by  the  aforesaid  Internal 
Revenue  Agents  and  Service,  because  this  amended 
complaint  and  the  exhibits  filed  herevrith  in  support 
of  said  complaint  and  the  law  clearly  show  no  in- 
come tax  is  owed.  [25] 
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23. 

Complainants  further  allege,  and  contend,  that 
Section  167,  of  the  Federal  Internal  Revenue  Code, 
which  provides,  that  where  the  trustor,  trustee  and 
beneficiary,  in  a  trust  estate,  are  one  and  the  same, 
the  income  taxes  are  charged  to  and  payable  by  the 
trustor,  which  said  Section  167,  is  cited  by  the  afore- 
said Internal  Revenue  Agents  and  Service,  in  suj)- 
port  of  the  aforesaid  charges  and  demands  made 
l)y  the  said  Internal  Revenue  Agents,  for  additional 
income  taxes,  and  complainants  contend  that  the 
said  Section  167  does  not  apply  to  the  aforesaid 
benevolent  trust  estate,  namely.  Dr.  William  T). 
Noland  Trust  Estate,  Ltd.,  because  the  trustor, 
trustee  and  beneficiary  are  not  one  and  the  same, 
and  that  instead  the  said  benevolent  trust  estate^ 
has  a  board  of  trustees,  which  are  plural  in  num- 
bers, and  it  shown  by  this  complaint  and  exhibits, 
that  there  are  more  than  one  trustee,  and  a  board 
of  trustees,  and  that  there  are  numerous  benefi- 
ciaries, therefore,  the  said  Section  167  does  not 
apply  to  the  said  benevolent  trust  estate  and  com- 
plainants hc^reof. 

24. 

Complainants  further  allege  and  contend,  that  the 
contract  and  agreement  under  which  the  afore- 
said benevolent  trust  estate,  is  organized  and  estab- 
lished, a  copy  of  which  is  filed  herewith  as  exhibit 
A  shows  that  it  is  a  benevolent  and  charitable  or- 
ganization, for  the  benefit  of  poor  p(M)ple  and  chil- 
dren, and  the  said  benevolent  and  charitable  work 
foi'  said  poor  people  and  children  have  been  carried 
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on  since  June  1st,  1935,  and  is  now  being  carried 
on,  and  the  said  benevolent  trust  estate  and  char- 
itable work,  is  supported  by  the  Federal  Internal 
Revenue  Code  of  the  United  States  of  America, 
particularly,  under  Title  26,  Internal  Revenue  Code, 
Section  23,  Deductions  from  gross  income,  and  in 
computing  net  income  there  shall  be  allowed  as 
deductions:  (a)  expenses;  (1)  In  general.  (o) 
Charitable  and  other  contributions;  (2)  charitable 
[26]  organizations,  and  Section  120  under  said  Title 
26,  Internal  Revenue  Code,  provides  unlimited  de- 
ductions for  charitable  and  other  contributions,  and 
complainants  contend  that  under  Title  26,  Internal 
Revenue  Code,  Section  23,  Subd.  (a)  Par.  (1), 
Subd.  (o)  Par.  (2),  and  Section  120,  are  the  laws 
which  govern  the  operations  of  the  aforesaid  benev- 
olent trust  estate  and  the  complainants  hereof,  and 
section  167  of  the  Federal  Internal  Revenue  Code 
is  not  applicable  in  any  shape  form  or  manner  to 
the  said  benevolent  trust  estate  and  complainants. 

25. 

Complainants  further  allege  and  contend,  that 
the  assets,  funds  and  property  belonging  to  the 
aforesaid  benevolent  trust  estate,  namely,  Dr.  Wil- 
liam D.  Poland  Trust  Estate,  Ltd.,  which  have  been 
assigned,  transferred  and  delivered  to  the  accoimt 
of  William  D.  Noland  personally,  by  the  aforesaid 
Internal  Revenue  Agents  for  the  aforesaid  Internal 
Revenue  Service,  for  the  purpose  of  additional  in- 
come taxation,  as  shown  by  this  complaint  and  ex- 
hibits filed  herewith  in  support  of  said  complaint, 
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are  fraudulent  unconstitutional  confiscations  of  the 
assets,  funds  and  property  belonging  to  the  said 
benevolent  trust  estate,  and  complainants  contend 
that  they  do  not  owe  any  of  the  aforesaid  amounts 
which  have  been  paid  and  charged  to  the  said  be- 
nevolent trust  estate,  William  D.  Noland,  Trustee, 
and  William  D.  Noland,  personal,  as  all  such 
charges  for  income  tax  against  complainants  hereof 
for  income  tax  and  additional  income  tax  are  fraud- 
ulent and  unconstitutional  and  in  violation  of  the 
aforesaid  sections  and  subdivisions  of  the  Internal 
Revenue  Code  and  also  in  violation  of  the  Consti- 
tution of  the  United  States  under  the  provisions 
for  contracts  and  due  process  of  law. 

26. 

Complainants  further  allege  and  contend,  that  the 
assets,  funds  and  property  belonging  to  the  afore- 
said benevolent  trust  estate,  [27]  which  have  been 
assigiK^d,  transferred,  and  delivered  to  William  D. 
Xoland  personally  for  additional  income  taxation 
l)y  th(^  aforesaid  Internal  Revenue  Agents  havc^ 
been  done  so  without  the  consent  and  permission  of 
th(^  complainants  and  trustees  of  the  board  of  trus- 
t(^es  for  said  benevolent  trust  estate,  and  the  com- 
plainants contend  that  the  aforesaid  and  said  as- 
signments, transfers  and  deliveries  of  property, 
funds  and  assets  of  said  benevolent  trust  estate,  to 
the  personal  account  of  William  D.  Noland  person- 
all  3^,  are  fraudulent  unconstitutional  confiscation  of 
the  said  assets,  fimds  and  property  by  the  afore- 
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said    Internal    Revenue    Agents    and   the    Internal 
Revenue  Ser-\dce  without  due  process  of  law. 

Wherefore,  complainants  pray  for  process  and 
judiTment  as  follows: 

1.  That  Section  167  of  the  Federal  Internal 
Revenue  Code  does  not  apply  to  the  aforesaid  be- 
nevolent trust  estate,  namely,  Dr.  William  D. 
Noland  Trust  Estate,  Ltd.,  nor  to  the  complainants, 
William  D.  Noland,  Trustee,  or  William  D.  Noland 
personally,  and  that  any  attempt  to  apply  or  make 
such  application  of  said  Section  167,  to  said  benev- 
olent trust  estate  or  complainants  is  null  and  void 
of  such  application  and  of  no  effect  whatsoever. 

2.  That  complainant  William  D.  Noland,  Trus- 
tee, for  aforesaid  benevolent  trust  estate,  does  not 
have  to  file  any  income  tax  return  and  that  the  said 
comi)lainants  William  D.  Noland,  Trustee,  and 
William  D.  Noland  personally,  do  not  owe  the  In- 
ternal Revenue  Service  or  its  Agents  any  income 
taxes  of  any  kind  whatsoever. 

3.  That  since  William  D.  Noland  personally  has 
made  and  executed  a  contract  with  the  trustees  of 
aforesaid  benevolent  trust  estate,  as  a  charitable 
organization,  to  give  his  skill,  knowledge  and  labor 
to  the  said  benevolent  trust  estate  and  its  trustees, 
for  the  benefit  of  the  beneficiaries  who  are  poor 
people  and  children  who  are  unable  to  pay  for 
health  service ;  without  [28]  salary,  wages  or  profit, 
and  that  said  contract  is  a  valid  and  lawful  contract 
and  that  the  complainant  William  D.  Noland  had 
a  lawful  right  to  make  said  contract,  therefore,  the 
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said  complainant  does  not  owe  any  income  taxc^s, 
as  there  is  no  income  from  salary,  wages  or  profit 
from  the  said  benevolent  trust  estate. 

4.  That  complainant  William  D.  Noland,  Trus- 
tee, is  a  party  to  the  contract  under  which  the  afore- 
said benevolent  trust  estate  is  established  and  that 
it  be  adjudged  and  decreed  that  the  said  contract 
is  a  valid  and  lawful  contract,  and  that  the  said 
benevolent  trust  estate  is  a  charitable  organization, 

5.  That  it  be  adjudged  and  decreed  that  tlu^ 
matters  which  are  involved  herein,  are  subject  to 
the  provisions  under  Title  26,  Internal  Revenue^ 
Code,  Section  23,  Subdivision  (a)  Paragraph  (1), 
Subdivision  (o)  Paragraph  (2),  and  Section  120, 
as  the  law  that  governs  and  rules  instead  of  Sec- 
tion 167  of  the  Federal  Internal  Revenue  Code. 

Wherefore,  complainants  pray  for  such  other  or- 
der, orders,  aid  and  relief  as  the  court  may  deem 
])i*o])(M'  and  just  in  the  premises. 

Dated:  Los  Angeles,  California,  April  15,  1948. 
/s/  WILLIAM  D.  NOLAND, 
Trustee,  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
a  P>enevolent  Trust  Estat(\    In  Propia  Persona. 
/s/  WILLIAM  D.  NOLAND, 

Personal.    In  Propia  Persona. 
(Duly  Verifiied.) 

Exhibits  A  to  I  inclusive  filed  herewith  in  sup- 
port of  this  second  amended  bill  of  complaint. 

Received  copy  of  the  within  second  amended  bill 
of  complaint  this  19th  day  of  April,  1948. 
/s/  JAMES  M.  CARTER, 
By  /s/  VELORUS  BONHITS, 

Attorney  for  

[Endorsed]  :  Piled  April  19,  1948.  [30] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  SECOND 
AMENDED   BILL   OF   COMPLAINT 

State  of  California. 
County  of  Los  Angeles — ss. 

William  D.  Noland,  Trustee,  and  William  D. 
Noland,  Personal,  being  first  duly  sworn,  deposes 
and  says :  That  the  attached  copy  of  the  Benevolent 
Trust  Estate,  namely,  Dr.  William  D.  Noland  Trust 
Estate,  Ltd.,  is  a  true  and  correct  copy  of  the  orig- 
inal contract  and  it  was  recorded  in  public  record- 
ing offices  of  Arizona  and  California,  following 
the  execution  of  contract  establishing  said  Benevo- 
lent Trust  Estate,  and  is  marked  ''Exhibit  A"  for 
identification  in  support  of  Second  Amended  Bill 
of  Complaint. 

/s/  WILLIAM    D.    NOLAND, 
Trustee. 

/s/  WILLIAM  D.  NOLAND. 
Personal. 

Subscribed  and  sworn  to  before  me  on  this  9th 
day  of  April,  1948. 

/s/  RICHARD  M.  GOUGH, 

Notary    Public,    in    and    for    the    County    of    Los 
Angeles,  State  of  California. 

My  conmiission  expires  May  18,  1948.  [31] 
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EXHIBIT  ^^A'^ 

A  BENEVOLENT  TRUST  ESTATE 

Contract  and  Agreement  Embodying  the  Following 
Terms,  Conditions,  Stipulations,  Acceptance  and 
Covenants  to  Establish  a  Benevolent  Trust  Es- 
tate   to    be    Administered    by    Natural    Person 
Trustees  in  Joint  Tenancy,  Holding  in  Trust  as 
to  Distribution  of  Avails,  Acting  Under  Citi- 
zenship, Common  Law  Rights  of  Contract,  and 
Constitutional  Rights,   Federal  Laws  and  Im- 
munities   Vouchsafed   to   All   Persons,    as    Set 
Forth  and  Provided  in  and  by  the  Constitution 
of  the  United  States  of  America. 
The  business  name  of  the  Trustees  is  Dr.  William 
D.  Noland  Trust  Estate,  Ltd.,  with  Executive  Of- 
fices and  Headquarters,  311  North  Second  Avenue, 
Phoenix,  Arizona,  U.S.A.,  and  a  branch  office  lo- 
cated  at   3944   Wilshire   Boulevard,   Los  Angeles, 
California. 

This  Conveyance,  Acceptance,  Stipulation  and 
Covenant,  made  and  entered  into  this  first  day  of 
Jmie,  1935,  by  and  between  William  D.  Noland, 
Peggy  A.  Archer  and  Audney  E.  Spillman,  each  ol 
whom  are  citizens  of  the  United  States  and  resi- 
dents therein. 

William  I).  Noland,  hereinafter  designated  as  the 
Conveyer,  who  conveys,  transfers,  assigns,  sells  and 
delivers  unto  the  said  named  persons  herein,  prop- 
erty to  constitute  the  initial  benevolent  trust  estate, 
and  the  said 
William  D.  Noland,  Peggy  A.  Archer  and  And- 
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ney  H.  Sijillman  each  of  whom  are  herein,  hereby 
and  hereinafter  designated  as  the  Trustees  of  this 
estate,  and  hereby  the  joint  tenancy  holders,  who, 
with  associate  or  successor  trustees,  are  by  virtue 
herein  to  act  collectively  under  the  business  name 
herein  designated. 

Witnesseth : 

That,  for  and  consideration  of  One  Dollar 
($1.00),  and  other  valuable  consideration,  the  ob- 
jects and  purposes  herein,  the  aforesaid  Conveyor 
does  hereby  assign,  sell,  convey,  transfer  and  de- 
liver unto  the  said  named  [32] 

William  D.  Noland,  Peggy  A.  Archer  and  Audney 
E.  Spillman,  Trustees  of  the  Board  of  Trustees  of 
this  Benevolent  Trust  Estate,  created  and  estab- 
lished by  this  contract  and  agreement,  the  property 
assigned,  conveyed  and  sold,  delivered  herein  to 
aforesaid  Dr.  William  D.  Noland  Trust  Estate, 
Ltd.,  to  constitute  the  initial  benevolent  trust  es- 
tate, is  herewith  described  as  follows  to-wit: 

ROOM  No.  1  6  Ash  Trays 

1  Chesterfield  1  Coffee  Table 
1  Radio 
1  End  Table 

1  Gas  Heater  ROOM  No.  2 

2  Lamps  (1  floor)  (1  table)  2  Chairs  (easy) 

3  Occasional  Chairs  1  Occasional  Table 
1  Ottoman  1  Magazine  Rack 

1  Large  Easy  Chair  1  Tapestry 

7  Pair  Curtains  2  Pair  Curtains 

2  Pair  Drapes  1  Pair  Draw  Drapes 
1  Rug — 9'xl2'  1  Screen 

1  Rug— 6x8'  2  Plov^er  Bowls 

3  Scatter  Rugs  2  Flower  Holders 
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EOOM  No.  3 

2  Office  Desks 
1  Typewriter 

1   Typewriter  Stand 

3  Occasional  Chairs 
3  Ash  Trays 

5  Pair  Curtains 
3  Pair  Drapes 

1  Gas  Heater 

1  Treating  Table 

1  Obstetrical  Table 

3  Chairs  (straight) 

3  Pair  Drapes 

3  Mirrors  (plate  glass) 

3  Dressing  Tables 
1  Rug— 9x12' 

1  Runner— 27"x9'x3" 

2  Office  Desk  Chairs 
1  Rug  Silencer 

1  Waste  Paper  Basket 

1  Telephone  Stand 

2  Pillows 
2  Blankets 

1  Cow  Hide,  felt  and  scrap 

leather 
1  Set  for  Orthopedic  Work 

ROOM  No.  4 
1  Instrument  &  ^Medical 

Cabinet 
1  Mayo  Table 

1  Gas  Heater 

2  Straight  Chairs 
2  Electric  Heaters 

1  Sterilizer 

2  Trash  Cans 

1  Spot  Stand  Lamp 

1  Treatment  Table 

1  Utility  Table 

1  Utility  Cabinet 

1  Towel  Hamper 

1  Infra-Red  Ray  Lamp 

4  Utility  Pans  ^ 

1  ]\Iirror  (plate  glass) 

2  Tri-way  Irrigators 

2  Chemical  Bags  (fountain) 

6  Douche — 6  Colon  tubes 
2  Ice  Bags  (large) 

2  Ice  Bags  (throat) 


ROOM  No.  4— (Cont'd) 
1  Otoscope  (set  complete) 
(Welch- Allen) 

1  Utility  Kit 

3  Probes  (metal) 

3  Applicators  (metal) 

2  Grooves 

3  Bandage  Shears 

4  Tweezers 

2  Surgical  Lances 

4  Instrument  Knives 

3  Vaginal  Speclums 
3  Rectal  Speclums 

8  Hemostats  (throat.  Vaginal, 
Rectal) 

3  Speclums  (nasal) 

2  Concurror  (Diagnosal) 

1  Blue  Sunlight  Glass  Set  with 

Focalizers  Complete  (Re- 
flector) 

2  Sets  "PH"  Indicators  (lit- 

masin)  P  H 

1  Set  Urinalcalysis  Testers 

2  Applicator  Containers 

(Chrome) 
1  Cotton  Container  (metal) 
14  Glass  jars  with  Covers 
(Asst.  sizes) 

1  Replaca  (inst) 
6  Wine  (J lasses 

4  Eye  Cups 

3  Graduates— 20  C.C. 
3  Morton 

3  Funnels— 2 

2  Atomizers  eqp. 
2  Atomizers  ear 
2  Atomizers  eqp. 

2  Magnifying  Glass 
2  Stethescopes 
1  Pair  Goggles 

(Full  stock  of  Chemicals,  Herbs, 
Drugs  for  Emergencies,  band- 
ages, cotton,  etc.) 
200  Towels— "Huck" 
24  Turkish  Towels 

4  Pair  Curtains 

4  Professional  (^owns 
18  Sheets 
12  Pillow  Cases 
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ROOM  No.  4— (Cont'd) 
2  Pillows  [34] 

1  Full  Len^h  Rubber  Sheet 

1  Half  Size  Rubber  Sheet 
18  Gowns  for  Patients 

2  Emergency  Kits 

3  Operating  Rubber  Gowns 
1  Tonsil  &  Throat  Cleansing 

Equipment 

ROOM  No.  5 
1  Ice  Refrigerator 
1  Gas  Range 
1  Dining  Table 
6  Dining  Chairs 
1  Ironing  Board 
6  Plates — Dinner 
6  Plates— Salad 
6  Ciips&  Saucers 
1  Large  Salad  Bowl 

4  Bowls — Asst.  Sizes 
6  Glass  Tumblers 

1  Set  Silverware 

2  Compartment  Plates 
2  Pitchers — ^Water 

2  Pitchers — Cream 

3  Fruit  Juice  Reamers 
2  Sets  Salt  &  Pepper 

4  Vegetable  Dishes 

2  Oven  Baking  Dishes 

6  Kitchen  Towels — Hand 

9  Dish  Towels 

1  Set  Cutlery  (Kitchen) 

Kitchen  Utensils 

Set  of  9  Cooking  Utensils 

3  Pair  Curtains 

1  Coffee  Pot— Drip 
1  Tea  Pot 

ROOM  No.  6 
1  Waste  Paper  Basket 
1  Dresser — Green 
1  Bed ''Full  Size  Double" 
with  Spring  &  Mattress 
and  Bedding — Green 

1  Table  Stand — Green 

3  Scatter  Rugs 

2  Chairs 

4  Pair  Curtains 


ROOM  No.  7 
1  Chair 

1  Bed — Twin  size  &  bedding 
(brown) 

1  Chest  of  Drawers 

2  Scatter  Rugs 
2  Pair  Curtains 

1  Table  Lamp  and  Shade 

ROOM  No.  8 
1  Stand  Lamp  &  Shade 
1  Bed — Twin  Size  &  Bedding 

1  Chest  of  Drawers 

2  Stand  Tables 

3  Scatter  Rugs 

3  Plaid  Curtains 
INCIDENTALS 

5  Guns 

1  set  Boxing  Gloves 

1  set  Athletic  Equipment 

2  Trunks 

4  Suitcases 

1  Bronze  Bust  of  Napoleon 

1  Dorlands  Medical  Dictionary 

2  Desk  Blotters  Holders — 

Brown  &  Tooled  Leather 
1  Desk  Library 
1  Fountain  Pen  Holder 
1  Calendar — Leather 

1  Baumanometer 
9  Scatter  Rugs 

18  Sheets 

12  Pillow  Cases 

2  Bath  Mats— Coral  &  Black 
4  Pair  Curtains 

2  Pair  Drapes 

1  Set  of  22  Leather  Bound 

Books 
1  Set  of  10  Prof.  Books 
93  Books  on  Foot  CoiTection 
36  Bound  Manual  &  Books 
9   Professional  Note  Books 

Fiber  Bound 
1  Seal  Stamp 
1  Set  Letterhead  Cuts 
1  Set  Diploma  Cuts 
1  Class  Manual — Leather 
Bound 
18  Note  Books 

6  Files  and  Contents 

1  Set  cuts  and  Pictures  for 
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INCIDENTALS— (Cont'd)     8  Books  of  Ledgers  and  Case 
Cnts  for  Noland  System  Records  (Photographs) 

Oi^^  Foot  Correction  personal  &  family 


PERSONAL 

One   (1)— 96/100  Caret  Diamond  Tie  Pin 

One   (1) — 12  Cylinder  Cadillac  Convertible  Coupe  Automobile 

—1931  :\rodel 
Said  Cadillac  Automobile  is  described  as  follows: 


License  Number 

—5  R-9979 

Make  and  Cyls. 

—Cad.  12 

First  Sold 

—9-15-31 

Date  issued 

—2-5-35 

Serial  Number,  Same 

Engine  Number 

—1004797 

Type 

— Convertible  Coupe 

One  (1) — Safety  Deposit  Vault  Box  at  Security  First  National 
Bank  of  Los  Angeles,  Branch  No.  142,  located  at  Wil- 
shire  Boulevard  near  La  Brea  Avenue,  Los  Angeles, 
California;  Box  Key  No.  2057  to  said  Deposit  Box; 
Subject  to  rental  agreement  with  said  Bank.  Five 
Dollars   ($5.00)    lawful   United  States  ]Money.    [37] 

Property  of  all  kinds,  real  and  personal,  may  be 
leased,  chartered,  subleased,  rented,  operated,  pur- 
chased, owned,  bought,  sold,  mortgaged  hypothe- 
cated; borrow  and  loan  money;  prosecute  and  de- 
fend law  suits,  all  of  which  may  be  performed  and 
executed  by  the  Trustees. 

Trustees  may  enter  into  and  conduct  any  and  all 
kinds  of  business  and  may  do  all  things  necessary 
to  be  done  in  any  business  they  may  enter  into  and 
that  will  be  beneficial  to  the  estate  herein,  and 
property  herein  conveyed  and  delivered  is  hereby 
accepted  to  constitute  this  initial  benevolent  trust 
estate  as  herein  provided. 

The  Trustees  may  be  three  (3)  in  number  or 
less,  and  shall  hold  office  by  appointment  or  ma- 
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jority  vote  of  the  Trustees,  and  other  trustees  may 
be  added  as  herein  provided,  to  fill  vacancies. 

Trustees  shall  hold  office  as  herem  provided, 
except  for  death,  resignation,  malfeasance  in  office 
or  obvious  tort. 

Trustees  shall  hold  title  to  all  property  in  trust 
as  herein  provided.  Filing  and  recording  this  in- 
strument in  the  County  Recorder's  Office,  in  the 
City  of  Phoenix,  County  of  Maricopa,  State  of 
Arizona,  U.  S.  A.,  shall  be  notice  to  the  entire 
world  that  all  obligations  and  debts  of  this  estate 
must  look  to  the  assets  and  funds  of  this  estate  for 
i)ayment  of  all  obligations  and  debts,  and  the  trus- 
tees, members,  beneficiaries  or  representatives  con- 
nected in  any  manner  with  this  estate,  shall  not  be 
held  personally  for  obligations  and  debts  of  this 
estate  beyond  the  assets  and  funds  of  this  estate, 
and  said  obligations  and  debts  of  this  estate  shall 
not  jeopardize  their  personal  holdings  or  any  estate 
they  may  administer  or  assist  to  administer,  and 
the  Trustees  shall  give  due  notice  to  this  effect 
upon  all  documents  pertaining  to  any  business  tliat 
is  done  for  or  with  this  estate  in  all  important 
transactions.  [38] 

The  Trustees  may  do  any  and  all  things  that  will 
be  benevolent  to  poor  children,  women  and  men,  oi* 
organizations  who  are  worthy  of  benevolent  assist- 
ance from  this  estate  in  the  discretion  and  judg- 
ment of  the  Trustees. 

The  Trustees  may  receive  donations,  gifts  and 
other  things  of  all  kinds,  by  will  or  otherwise,  and 
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may  make  donations  and  gifts  for  benevolent  pur- 
poses in  the  discretion  and  judgment  of  the  Trus- 
tees. 

The  duration  of  this  benevolent  Trust  estate 
sliall  be  for  twenty-one  (21)  years  after  the  death 
of  the  last  surviving  subscribing  Trustee  hereto, 
and  in  each  and  every  twenty-one  (21)  year  period 
from  the  date  hereof,  this  contract  and  agreement 
shall  automatically  renew  itself,  consecutively, 
twenty-one  (21)  years  after  the  death  of  the  last 
surviving  subscribing  trustee  in  each  and  every 
twenty-one  (21)  year  period  from  the  date  hereof, 
during  the  life  and  existence  of  the  Constitution  of 
the  United  States. 

The  Trustees  shall  use  the  suffix  ''Ltd."  in  con- 
junction with  their  business  name  to  qualify  the 
limited  liability  of  the  Trustees  and  others  as  pro- 
vided herein. 

The  Trustees  may  extend  or  amend  the  terms 
and  conditions  of  this  contract  and  agreement  by 
recording  all  extensions  or  amendments  at  ail 
places  wherein  this  contract  and  agreement  have 
been  formerly  recorded,  and  may  perform  and  exe- 
cute a  dissolution  at  any  time,  by  recording  said 
dissolution,  at  all  places  wherein  this  contract  and 
agreement  have  been  formerly  recorded,  providing 
that  all  things  done  herein  are  for  a  good  and  suf- 
ficient reason  for  the  benefit  of  the  estate  as  herein 
provided. 

Regular  or  special  meetings  may  be  provided  for 
by  the  Trustees,  and  all  special  meetings  must  be 
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called  by  giving  ten  (10)  days  written  notice  to  each 
Trustee,  by  mailing  to  the  last  known  address  of 
each  Trustee  of  record  in  the  records  of  the  Trus- 
tees, and  the  signatures  of  all  the  Trustees  to  the 
minutes  of  any  meeting  shall  be  a  final  validation 
of  the  acts  of  the  Trustees  at  each  meeting. 

'J  he  Trustees  may  choose  and  select  a  bank  as 
the  depository  for  the  funds  of  this  estate  in  lieu 
of  a  treasurer. 

T'he  Trustees  when  in  doubt  as  to  the  validity  of 
any  contemplated  act  may,  through  their  counsel 
who  IS  admitted  to  practice  in  the  United  States 
Court,  apply  to  the  Honorable  United  States  Dis- 
trict Court  for  instructions  as  to  the  validity  of 
such  act,  and  said  instructions  shall  govern  the 
Trustees. 

Fiscal  reports  may  be  made  annually  by  the 
Trustees  on  a  date  to  be  mutually  agreed  upon  by 
the  Trustees. 

The  Trustees  are  hereby  restrained  and  enjoined 
from  any  actual  or  pretended  ^4ssue  and/or  sale'' 
of  capital  stock,  such  being  a  corporation  preroga- 
tive, nor  shall  the  Trustees  ^^ issue  and/or  sell'' 
shares  of  undivided  interests  in  the  estate  proper- 
ties, such  being  a  co-partnership  act,  either  of 
which  would  be  prejudicial  of  the  purity  of  estate 
trust  in  this  creation  and  establishment  of  this 
Benevolent  Trust  Estate,  and  in  contravention  ok 
the  fundamental  of  the  trust  estate  principles  and 
policies  herein  employed,  set  forth  and  proA'Ided. 
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The  purport  of  the  creation  and  establishment  of 
this  Benevolent  Trust  Estate,  through  this  instru- 
ment and  the  jurisdiction  thereof,  as  set  forth  and 
proA  ided  herein,  is  to  establish  evidence  of  this 
organization,  to  evidence  the  conveyance  and  as- 
signment, and  acceptance  of  property  as  described 
herein,  equities,  properties,  fimds,  and  all  things  of 
value  to  the  Trustees  to  constitute  the  trust  in  this 
estate  of  the  Trustees,  and  a  distinct  holding  of 
this  Benevolent  Trust  Estate,  title  to  be  held,  in  all 
properties  of  this  estate,  in  Joint  Tenancy  Holding 
by  the  Trustees,  perpetuated  beyond  interruption 
by  death  of  any  Trustees  [40]  or  Trustee,  or  per- 
sons, as  provided  herein,  and  to  provide  for  sale 
and  conservative  and  economical  management  and 
administration  of  this  pure  Benevolent  Trust  Es- 
tate by  natural  persons  who  are  qualified  by  human 
attributes,  and  Citizen  Trustee  Rights. 

The  Trustees  may,  at  any  time  in  their  discretion 
and  judgment,  pay  any  and  all  expenses  incurred 
and  accrued  in  the  operation  and  administration 
of  this  estate,  from  any  available  resource  or  funds 
of  this  estate,  as  provided  herein,  during  the  life 
and  existence  of  this  Benevolent  Trust  Estate. 

All  persons,  organizations  and  institutions,  of  all 
kinds,  individually  or  collectively,  who  are  eligible 
or  qualified  to  become  members  or  committees  of 
this  organization  of  members,  subject  to  the  rules 
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and  regulations  of  the  Trustee  as  set  forth  and 
provided  in  the  records  of  the  Trustees,  and  as  such 
may  become  members  or  committees  of  this  organi- 
zation of  members,  and  all  members  shall  subscribe 
to  the  terms  and  conditions  as  set  forth  and  pro- 
vided herein,  and  all  members  agree  to  support 
morally  and  otherwise  the  principles  and  policies 
of  this  organization,  as  set  forth  and  provided 
herein,  for  the  purpose  of  advancing  the  welfare 
and  progress  of  this  organization  on  the  interests 
of  this  estate,  its  Trustees,  its  Members,  also  ad- 
vancing in  a  scientific  manner  for  the  benefit  of 
humanity. 

All  committees  shall  be  selected  and  appointed  by 
tlie  Trustees  from  among  the  members,  and  the 
Trustees  may  appoint  a  chairman  or  chairmen  of 
each  committee  or  committees  appointed  by  the 
Trustees. 

All  members  and  Trustees'  names  and  addresses 
shall  be  written  in  full  in  the  Trustees'  records, 
which  record  shall  be  kept  especially  for  this  pur- 
pose, and  known  as  the  ^'Register  of  Members" 
which  shall  be  kept  in  the  custody  of  the  Trustees, 
and  the  Trustees'  records  shall  be  subject  to  the 
provisions  of  the  Constitution,  Federal  Law  and 
Inmiunities  of  the  United  States  of  America.  [41] 

The  Trustees  may  appoint  or  elect  committees 
for  any  and  all  purposes  deemed  advisable  in  the 
discretion  and  judgment  of  the  Trustees.  An  ad- 
visory comimittee  may  be  established  or  any  other 
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committees,  for  anyone  or  numerous  purposes,  may 
be  established  when  deemed  advisable  by  the  Trus- 
tees. 

The  Trustees  may,  in  their  discretion  and  judg- 
ment, call  all  members,  trustees,  committees  or 
beneficiaries  to  meet  at  any  tune  when  deemed  ad- 
visable, ammally  or  otherwise,  to  hear  and  discuss 
reports,  or  any  other  matters  that  may  arise,  such 
as  organization  improvement  and  betterment,  or 
anything  else  that  may  be  considered  as  important 
to  be  brought  before  the  members  and  conunittees 
of  this  organization,  and  w^hile  the  members,  com- 
mittees or  beneficiaries  at  any  meeting  or  meetings 
may  adopt  resolutions  of  approbation  or  protest,  no 
act  or  resolution  of  the  members,  conamittees  or 
beneficiaries,  shall  be  construed  as  mandatory  over 
tlie  'i'rustees,  nor  in  any  manner  to  embarrass  or 
question  the  rights  of  the  Trustees  to  exclusively 
manage,  control,  administer,  and  hold  legal  title 
to  the  trust  estate  properties  and  funds  of  this 
estate,  for  the  full  term  and  life  of  the  existence 
of  this  Benevolent  Trust  Estate,  as  provided  herein. 

The  Trustees  shall  be  elected  and  appointed  by  a 
vote  or  appointment  of  the  Trustees  as  herein  pro- 
vided only,  as  a  violation  of  this  act  would  sub- 
ject this  organization  to  many  liabilities  and  im- 
positions which  do  not  apply  to  this  pure  Benevo- 
lent '^Frust  Estate,  as  set  forth  and  provided  herein, 
and  as  provided  in  and  by  the  Constitution,  Federal 
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Laws    and    Ininninities    of    the    United    States    of 
America. 

In  the  event  of  death  of  a  Trustee  the  remain- 
uig  Trustee  or  Trustees  may  elect  or  apj^oint  a 
Trustee  or  Trustees,  and  if  the  Board  of  Trustees 
siiouid  become  entirely  vacant  from  any  natural 
cause,  or  through  an  Act  of  Grod,  last  wills  and 
testaments  [42]  of  the  natural  Trustees  and  joint 
tenancy  of  the  life  of  this  trust  estate  contract  and 
agreement  may  name  the  successors  to  act  for  the 
benefit  of  this  trust  estate  as  provided  herein. 

The  President  of  the  Board  of  Trustees  shall  be 
William  D.  Noland  and  the  Secretary  of  the  Board 
of  Trustees  shall  be  Peggy  A.  Archer  and  such  is 
unanimously  voted  and  resolved  by  the  Trustees. 

Schedules  held  by  the  Trustees  and  inventories 
they  may  make  from  time  to  time  will  more  specifi- 
cally describe  the  joint  tenancy  holding  of  this  trust 
estate. 

Trustees  may  act  informally  over  their  signatures 
collectively,  or  in  their  designated  business  name  as 
herein  provided  and  as  exemplified  and  set  forth 
in  this  instrument,  in  the  manner  herewith  as  an 
example  in  the  closing  of  this  contract  and  agree- 
ment. 

We  Hereby  Subscribe  Ourselves,  the  day  and  date 
herein  written,  in  confirmation  and  acceptance  of 
the  property  herein  described  and  the  ter]ns  and 
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conditions  of  this  contract  and  agreement  as  set 
forth  and  provided  herein. 

/s/  WILLIAM  D.  NOLAND, 
Conveyor. 

Trustees : 

(Seal)  WILLIAM  D.  NOLAND, 

Signature   of   William   D.    No- 
land,  Trustee. 

PEGGY  A.  ARCHER, 

Signature  of  Peggy  A.  Archer, 
Trustee. 

AUDNEY  E.  SPILLMAN, 

Signature  of  Audney  E.  Spill- 
man,  Trustee.  [43] 

The  said  Trustees,  in  their  collective  capacity  as 
a  Board  of  Trustees,  have  hereunto  subscribed 
confirmation  in  their  Business  Name,  by  duly  au- 
thorized officers  of  their  Board  and  have  caused 
their  Business  Name  and  Common  Seal  to  be  af- 
fixed hereto  as  provided  and  set  forth  in  this  instru- 
ment. 

(Seal)  /s/  WILLIAM  D.  NOLAND, 

President. 

/s/  PEGGY  A.  ARCHER, 

Secretary  of  the  Board  of  Trustees. 
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ACKNOWLEDGMENT 

This  Is  To  Certify,  That  William  D.  Noland, 
Peggy  A.  Archer,  and  Audney  E.  Spillman  per- 
sonally known  to  me,  appeared  in  person  before  me, 
a  Notary  Public  in  and  for  the  County  of  Los 
Angeles,  State  of  California,  and  signed  the  fore- 
going instrument  admitting  to  me  that  they  signed 
the  said  instrument  as  their  voluntary  free,  sane  act 
and  deed  for  the  uses  and  purposes  therein  set 
forth  and  provided  on  the  6th  day  of  June,  1935. 

(Seal)  NORMA  IVERSEN, 

Notary    Public    in    and    for    the    County    of    TjOS 
Angeles,  State  of  California. 
My  commission  expires  March  29,  1939. 

Received  copy  of  the  within  this  19th  day  of 
April,  1948. 

JAMES  M.  CARTER, 
By   /s/  VELORUS  BONHUS, 

Attorney  for  

[Endorsed] :  Piled  April  19,  1948. 
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AFFIDAVIT  IN  SUPPORT  OF  SECOND 
AMENDED  BILL  OF  COMPLAINT 

State  of  California, 
County  of  Los  Angeles — ss. 

William  D.  Noland,  Trustee,  and  William  D. 
Noland,  Personal,  being  first  duly  sworn,  deposes 
and  says: 

That  the  attached  papers  are  true  and  correct 
copies  of  the  original  papers  and  are  marked  '^Ex- 
hibit E"  for  identification,  in  support  of  Second 
Amended  Bill  of  Complaint. 

/s/  WILLIAM  D.  NOLAND, 
Trustee. 

/s/  WILLIAM  D.  NOLAND, 
Personal. 

Subscribed  and  sworn  to  before  me  on  this  19th 
day  of  April,  1948. 

/s/  RICHARD  M.  GOUGH, 

Notary  Public,  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  commission  expires  May  18,  1948.  [45] 
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Form  1202 


Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 
Seal  January  26,  1945 

Office  of  Internal  Revenue  Agent  in  Charge, 
Los  Angeles  Division. 
LA:30D 

Dr.  William  D.  Noland,  Trust  Estate,  Ltd. 
William  D.  Noland,  Trustee 
3944  Wilshire  Blvd.,  Los  Angeles,  California. 
Dear  Dr.  Noland : 

I  enclose  a  copy  of  the  report  of  the  examination 
of  your  income  tax  returns  for  the  year  1943.  After 
consideration  by  this  office,  the  following  adjust- 
ment of  your  tax  liability  appears  to  be  v^arranted, 
for  the  reasons  stated  in  the  report: 

Year  1943 

Additional  tax  $1,061.77 

Penalty  53.09 

Total  Additional  Tax  and  Penalty         $1,114.86 

If  You  Agree  to  this  adjustment,  the  enclosed 
form  of  waiver  should  be  executed  and  forwarded 
to  this  office  promptly,  in  order  to  permit  the  early 
assessment  of  the  additional  tax  and  penalties  and 
to  stop  the  accumulation  of  interest.  Such  interest 
will  cease  30  days  after  the  receipt  of  the  executed 
form,  or  upon  the  payment  of  the  additional  tax 
and  penalties  to  the  collector,  whichever  occurs  first. 
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If  you  desire  to  make  immediate  payment  of  the 
additional  tax  and  penalties  without  awaiting  assess- 
ment, you  should  forward  your  remittance  to  the 
Collector  of  Internal  Revenue  at  Los  Angeles  12, 
California,  enclosing  this  letter,  or  a  copy  thereof. 
Interest  on  the  additional  tax  should  be  included  in 
your  remittance,  computed  [46]  at  the  rate  of  6  per 
cent  per  annum  for  the  due  date  of  the  first  install- 
ment to  the  date  of  the  payment. 

If  You  Do  Not  Agree  to  the  adjustments  in  tax 
and  the  penalties  proposed,  you  may  file  a  protest, 
executed  in  triplicate  under  oath,  with  this  office, 
within  30  days  from  the  date  of  this  letter,  stating 
the  grounds  for  your  exceptions.  Any  protest  so 
filed  will  have  careful  consideration  and,  if  you  so 
request,  an  opportunity  for  a  hearing  in  this  ofiice 
will  be  granted  you  prior  to  final  determination  of 
any  deficiency,  against  you.  This  letter  is  not  a  final 
notice  of  deficiency,  and  this  office  will  be  pleased 
to  answer  any  questions  which  may  occur  to  you 
in  your  examination  of  the  enclosed  copy  of  th(^ 
report. 

Should  you  fail  to  pay  the  additional  tax  and 
penalties  to  the  collector  of  internal  revenue  or  to 
file  with  this  office  within  the  30-day  period  men- 
tioned either  a  waiver  on  the  enclosed  form  or  a 
written  protest,  final  determination  of  your  tax  and 
penalty  liability  will  be  made  and  a  notice  of  de- 
ficiency will  be  sent  you  in  accordance  with  the 
provisions  of  law  applicable  to  the  assessment  and 
collection  of  income  and  profits  tax  deficiencies. 
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Your  prompt  acknowledgment  of  the  receipt  of 
this  letter  and  related  papers  upon  the  enclosed 
form  will  be  much  appreciated. 

Respectfully, 

GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in  Charge. 

Enclosures:    Report    of    examination.   Form    of 
waiver  870.    Form  of  acknowledgment.  [47] 

Name:  WILLIAM  D.  NOLAND  Year:  1942 

Net  income  disclosed  by  return  Form  1041  No.  1453688..$  287.63 
Add :  The  detail  of  income  and  expenses  is  shown  on  the 
next  sheet  attached.  Under  Sec.  167  of  the  Internal 
Revenue  Code  where  the  trustee  and  trustor  and  the 
beneficiary  are  the  same  the  income  is  taxable  to  the 
Trustor 3,935.47 

.$4,223.10 

Net  income  as  adjusted $4,223.10 

Less  :  Personal  Exemption $500.00 

Credit  for  Dependents 350.00  850.00 

Balance,  surtax  net  income $3,373.10 

Less:  Interest  on  Liberty  Bonds,  etc. 

Earned  income  credit $422.31 

$    422.31 

Balance,  subject  to  normal  tax $2,950.79 

Normal  tax  at  6% $177.05 

Surtax 479.70 

Total  Tax $    656.75 

Less:  Income  tax  paid  at  source 

Income  tax,  foreign  country 

Tax  liability  as  adjusted $    656.75 

Tax  previously  assessed :  Original 

Subsequent:  List 

Overassessment  allowed  

Additional  tax  Overassessment 

Date  of  report :  November  3,  1944. 

JOHN  H.  CRAMER, 

Internal  Revenue  Agent.  [48] 

8-AP     Rev.  Oct.  1942. 
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Adjust- 
ments 


$600.00* 
300.00*** 
571.79* 
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WILLIAM  D.  NOLAND 
Adjustments  to  business  income : 

Amounts 
per  return 
Description  1041 

Fees  received  $11,233.50 

Expenses : 
Salary  of  Nurses  &  Secretary     2,625.00 

Rent 1,800.00 

Support  W.  D.  Noland,  Jr 300.00 

Laboratory,  etc 1,715.37 

Taxes  on  fixtures 4.17 

Ofifice  supplies,  etc 931.56 

Automobile  expense  1,098.25 

Ice  53.30 

Plumbing  and  electrician 13.76 

Laundry  and  sanitation 434.24 

Attorney  fees  for  litigation....        265.00 

Printing   326.63 

Utilities,  etc 265.49 

Internal  Revenue,  etc 220.68 

Dues 26.00 

Gardner,  etc 129.00 

Water,  chemicals,  etc 606.92 

Charitv.  etc 130.50 


Amended 

Income  & 

Expenses 

$11,233.50 

2,625.00 
1,200.00 


1,143.58 
4.17 


931.56** 
549.12*** 


4.58* 
144.75* 
265.00*** 


53.30 

9.18 
289.49 


88.49* 
220.68** 


326.63 
177.00 


129.00** 
130.50** 


26.00 
606.92 


Net  income $    287.63 


$  4,223.10 


*  IteDis  which  are  adjusted  by  one-third  include  expenses  of 
the  entire  household  two-thirds  of  which  is  devoted  to  the  pro- 
fession. Taxpayer  is  living  in  the  other  portion  of  the  house. 

**  Items  restored  to  income  througJi  lack  of  informal  ion  as  to 
what  constitutes  professional  and  personal  expense. 

***  Items  restores  to  income  to  eliminate  personal  expense. 
These  items  of  income  and  expense  were  shown  on  a  Fiduciary 
return  Form  1041  filed  in  error.  [49] 
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Schedule  No.  1 


Adjustments  to  Net  Income 

Income  Tax 
Form  1041     No.  188370  Net  Income 

Net  income  as  disclosed  by  return $    993.98 

As  corrected 5,317.43 


Year  1943 


Victory  Tax 

Net  Income 

$    993.98 

5,317.43 


Net  adjustment  as  computed  below $4,323.45 


$4,323.45 
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Income  Tax        Victory  Tax 
Form  1041     No.  188370  Net  Income         Xet  Income 

Unallowable  deductions  and  additional 

income : 
(a)  adjustments  eliminating  personal 
expenses  and  taxing  the  net  income 
disclosed  to  the  taxpayer  instead  of 
to  a  trust  as  shown  in  detail  by 
Schedule  1  (a). 

These  adjustments  are  made  for  the 
same  reason  as  given  in  Schedule  on 
Pas-e  2. 

Total- $4,323.45  $4,323.45 

Non-taxable  income  and  additional  de- 
deductions  :  None. 

Xet  adjustment  as  above $4,323.45  $4,232.45 

William  D.  Noland 

Adjustments  to  Business  Income 
Schedule  1   (a) 


Amounts 

Amended 

per  Form 

Adjust- 

Income & 

Description 

1041 

ments 

Expenses 

Fees  received  

...$14,263.25 

$14,263.25 

Expenses : 

Wages  

...$  2,275.00 

2,275.00 

Rent 

1,800  00 

600  00* 

1,200.00 

Support  of  W.  D.  N.,  Jr 

300.00 

300.00*** 

Laboratory,  food,  etc 

...     3,737.19 

1.245.73* 

2,491.46 

Tax  on  furnishings 

4.09 

4.09 

Office  Supplies,  etc 

..     1.080.89 

1,080.89 

Automobile  expense 

...     1,119.82 

559.81* 

559.91 

Union  Ice  Company 

41.23 

41.23 

Laundry,  etc 

473.98 

157.99* 

315.99 

Attorney  fees 

484.50 

484.50*** 

Printing . 

119.70 
334.46 

111.48* 

119.70 

Utilities,  etc 

222.98 

Internal  Revenue,  Ins.,  etc.. 

316.89 

316.89*** 

Gardner,  periodicals,  etc 

150.24 

50.08* 

100.16 

Distilled  water,  etc 

801.61 

267.20* 

534.41 

Charity,  dues,  etc 

229.67 

229.67*** 

Totals 

...$13,269.27 

4,324.45 

9.945.82 

*  Items  starred  thus  represent  expenses  of  which  one-third  is 
restored  to  income  on  the  grounds  they  represent  personal  ex- 
pense. Taxpayer  is  using  two-thirds  of  his  personal  residence  for 
business  purposes  but  is  charging  the  total  expense  of  operating 
the  household  to  business. 

***  Items  starred  thus  are  restored  to  income  as  in  all  in- 
stances they  contain  personal  expenses  that  are  not  disclosed. 
Net  income $993.98  $5,317.43 
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Name  of  Taxpayer :  William  D.  Noland  Schedule  No.  2 

Year  ended  December  31,  1943 

Computation  of  Income  and  Victory  Tax — Current 

Tax  Payment  Act  of  1943 

1.  Income  Tax  net  income,  from  Schedule  No.  1 $5,317.43 

2.  Less  :  Personal  exemption $    500.00 

Credit  for  dependents 350.00  850.00 

3.  Surtax  net  income 4,467.43 

4:  Less:  Certain  interest  on  Gov.  oblit>-ations 

earned  income  credit 531.74  531.74 

5.  Balance  subject  to  normal  tax 3,935.69 

6.  Normal  tax  at  6  percent 236.14 

7.  Surtax  on  item  3 673.49 

8.  Total  income  tax  (item  6  plus  item  7)  or  909.63 

Total  alternative  tax.  Schedule  No 

9.  Less :  Income  tax  paid  at  source : 

Income  tax  j^aid  to  a  foreign  country  or 

U.S.  possession,  from  Schedule  No 

10.  Balance  of  Income  Tax $    909.63 

11.  Victory  tax  net  income $5,317.43 

12.  Less :  Specific  exemption 624.00 

13.  Income  subject  to  victory  tax 4,693.43 

14.  Victory  tax  before  credit  (5%  of  line  13)      234.67 

15.  Less:  Victory  tax  credit  25%  plus  2%....        63.36 

16.  Net  victory  tax 171.31 

17.  Net  income  tax  and  victory  tax 1,080.94 

18.  Income  tax  for  1942 656.75 

19.  Amount  of  item  17  or  18  whichever 

is  larger 1,080.94 

20.  Forgiveness  feature   (Not  to  be  used  if 

item  17  or  18  is  $50.00  or  less) 

(a)  Amount  of  item  17  or  18  whichever 

is  smaller $    656.75 

(b)  Amount  forgiven  ($50.  or  }i  of  (a) 
whichever  is  larger) 492.56 

(c)  Amount  unforgiven  164.19 

21.  Total  income  and  victory  tax  liability $  1,245.13 

22.  Income  and  victory  tax  lia1)ility  dis- 

closed by  return 183.36 

23.  Deficiency  in  income  and  victory  tax 1,061.77 

5%  Negligent  Penalty $      53.09 

Total  deficiency $1,114.86 

Form  1302-1>.  Trcasurv  Department,  Internal  Revenue  Serv- 
ice, April,  1944. 
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Received  copy  of  the  within  this  19th  day  of  April, 
1948. 

JAMES  M.  CARTER, 

By   /s/  VELORUS  BONHUS 

Attorney  for 

[Endorsed] :  Filed  April  19,  1948.  [53] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To  Defendants:  William  D.  Noland,  Trustee:  Wil- 
liam D.  Noland  Trust  Estate,  Ltd.,  and  William 
D.  Noland  personally  and  individually  in  Pro- 
pria Persona: 
Please  take  notice  that  the  undersigned  will  bring 
the  ^^  Motion  by  Defendant  Harry  C.  Westover  for 
Summary  Judgment",  the  ^^ Motion  by  Defendants 
Other    Than    Harry    C.    Westover    for    Summary 
Judgment"    (copies    [54]    of   which   motions   have 
been  served  upon  you),  the  ^^ Objection  to  Motion 
by  Defendant   Harry  C.   Westover  for   Summary 
Judgment"    (such   objection  having  been  filed  by 
you  in  these  proceedings  on  December  5,  1947),  and 
^^  Objection  to  Motion  by  Defendants  Other  Than 
Harry  C.  Westover  for  Summary  Judgment"  (such 
objection  having  been  filed  by  you  in  these  proceed- 
ings on  December  5,  1947),  on  for  hearing  before 
the  Honorable  J.  F.  T.  O'Connor,  United  States 
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District  Judge,  in  his  court  room  in  the  United 
States  Post  Office  and  Court  House  Building,  Los 
Angeles,  California,  on  February  9,  1948,  at  10:00 
a.m.,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated:  January  27,  1948. 

JAMES  M.  CARTER, 

United  States  Attorney. 
E.  H.  MITCHELL  and 
GEORGE  M.  BRYANT, 

Assistant  United  States 
Attorneys. 
EUGENE  HARPOLE  and 
LOREN  P.  OAKES, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 
By   EUGENE  HARPOLE, 

Attorneys  for  Defendants. 

(Affidavit  of  Service  by  Mail  attached,) 
[Endorsed] :  Filed  Jan.  27,  1948.  [55] 


[Tit](^  of  District  Court  and  Cause.] 

MOTION  BY  DEPENDANT  HARRY  C. 

WESTOVER  FOR   SUMMARY 

JUDGMENT 

Comes  now  fho  above  defendant  Harry  C.  West- 
over,  Collector,  ITnited  States  Treasury  De])art- 
ment,  Internal  Revenue  Service,  Sixth  Collection 
District  of  California,  Los  Angeles  Division  (here- 
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inafter  referred  to  as  the  above  defendant  Collector 
of  Internal  Revenue)  by  and  through  his  counsel 
James  M.  Carter,  United  States  Attorney  for  the 
Southern  District  of  California,  E.  H.  Mitchell  and 
(reorge  M.  Bryant,  Assistant  United  States  Attor- 
neys for  said  district  and  Eugene  Harpole  and 
Loren  P.  Oakes,  Special  Attorneys,  Bureau  of  In- 
ternal [57]  Revenue,  and  moves  the  court  for  a 
Summary  Judgment  in  his  favor  pursuant  to  Rule 
56,  Federal  Rules  of  Civil  Procedure  and/or  for 
a  Judgment  in  his  favor  dismissing  the  above  en- 
titled action  as  to  him  with  prejudice  upon  the 
following  grounds,  to  wit: 

I. 
Submitted  with  this  Motion  is  the  ''Motion  by 
Defendants  other  than  Harry  C.  Westover  for  Sum- 
mary Judgment".  There  is  hereby  incorporated 
herein  by  reference  ground  I  of  said  Motion  which 
is  based  upon  principles  of  res  judicata.  The  above 
defendant  Collector  of  Internal  Revenue  was  not 
a  party  to  said  case  No.  5716-W  but  on  principles 
of  stare  decisis,  this  action  against  said  defendant 
Collector  of  Internal  Revenue  cannot  lie  since  such 
a  holding  would  be  inconsistent  with  and  contrary 
to  the  judgment  of  this  Court  on  January  9,  1947, 
in  said  case  No.  5716-W.  By  the  foregoing  Judg- 
ment the  Internal  Revenue  Agents  who  made  the 
instant  determinations  were  held  not  liable  for  their 
actions  in  that  behalf.  For  reasons  set  forth  in 
section  I  of  the  Memorandum  of  Points  and  Au- 
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thorities  supporting  this  Motion,  the  above  action 
cannot  be  maintained  against  the  said  Collector  of 
Internal  Revenue  in  view  of  the  foregoing  Judgment 
in  case  No.  5716- W. 

II. 

Paragraph  4  in  the  prayer  for  relief  at  the  end 
of  the  Amended  Complaint  refers  to  refunds  herein 
sought.  Exhibit  I  to  Amended  Complaint  shows 
the  filing  of  two  refund  claims.  One  of  said  claims 
refers  to  a  payment  of  $80.45  on  July  6,  1942,  and 
the  other  refund  claim  relied  upon  by  Complainants 
relates  to  the  year  1942  and  alleges  payments  of 
$35.64  made  on  or  before  March  15,  1943.  In  other 
words  the  instant  payments  were  made  on  July  6, 
1942  and  not  later  than  March  15,  1943.  None  o^ 
such  payments  could  in  any  event  have  been  col- 
lected by  the  above  defendant  Collector  of  Internal 
Revenue  since  such  Collector  did  not  commence  his 
duties  as  Collector  of  Internal  [58]  Revenue  for 
ihv  Sixtli  Colloction  "District  of  California  until 
July  1,  1943.  As  to  the  date  w^hen  such  Collectoi' 
assumed  his  duties  see  paragraph  21,018,  T>afv^ 
21,027,  Volume  3  of  the  1947  Prentice-Hall  Federal 
Tax  Service  and  Affidavit  of  said  Harry  C.  West- 
over,  v/hicli  is  attached  hereto  and  hereby  incor- 
porated herein  by  reference. 

HI  to  YTIT,  Inclusive, 

For  grounds  III  to  VIII,  inclusive,  in  support  of 
this  Motion  reference  is  made  to  grounds  III  to 
VIII,  inclusive,  in  the  above  ^ ^Motion  by  Defend- 
ants other  than  Harry  C.  Westover  for  Summary 
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Judgment'-.  Tlie  grounds  last  mentioned  are  hereby 
incorporated  herein  by  reference. 

This  Motion  is  based  upon  the  files,  pleadings, 
exhibits  and  memoranda  in  this  case,  upon  the 
iioints  and  authorities  filed  by  the  above  defendant 
Collector  of  Internal  Revenue  and  the  other  d(^- 
fendants  concurrently  herewith,  upon  such  other 
points  and  authorities  as  may  hereinafter  be  filed 
by  the  above  defendant  Collector  of  Internal  Reve- 
nue and  upon  oral  argument. 

Dated:  December  1,  1947. 

JAMES  M.  CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL  and 
GEORGE  M.  BRYANT, 

Assistant  United  States 
Attorneys. 

EUGEXE  HARPOLE  and 
LOREX  P.  OAKES, 

Special  Attorneys, 

Bureau  of  Internal  Revenue, 

By  /s/  LOREN  P.  OAKES, 

Attorneys  for  defendant  Harry  C.  Westover,  Col- 
lector of  Internal  Revenue  for  Sixth  Collection 
District  of  California. 

[Endorsed] :  Filed  Dec.  1,  1947.  [59] 


62  William  D.  Noland,  Etc.,  vs. 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  BY 

DEFENDANT  HARRY  C.  WESTOVER 

FOR  SUMMARY  JUDGMENT 

State  of  California, 
County  of  Los  Angeles — ss. 

Harry  C.  Westover  being  first  duly  sworn,  de- 
poses and  says: 

I  ain  one  of  the  defendants  in  the  above  entitled 
proceeding  and  am  the  Collector  of  Internal  Reve- 
nue for  the  Sixth  Collection  District  of  California 
with  offices  in  the  Federal  Building,  Los  Angeles, 
California.  I  commenced  my  duties  as  such  Col- 
lector on  July  1,  [60]  1943,  and  prior  to  that  date 
I  never  held  the  office  of  nor  acted  as  a  Collector 
of  Internal  Revenue  for  the  United  States  of  Amer- 
ica in  the  Sixth  Collection  District  of  California 
or  elsewhere.  Prior  to  the  said  date  of  July  1, 
1943,  I  did  not  collect  or  receive  any  taxes  or  other 
funds  from  the  above  mentioned  Complainants  or 
any  of  them. 

/s/  HARRY  C.  WESTOVER. 
Subscribed  and  sworn  to  before  me  this  1st  day 
of  December,  1947. 

(Seal)  /s/  C.  M.  COMMINS, 

Notary  Public  in  and  for  said  County  and  State. 

[Endorsed] :  Filed  Dee.  1,  1947.  [61] 
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[Title  of  District  Court  and  Cause.] 

MOTION  BY  DEPENDANTS  OTHER  THAN 

HARRY  C.  WESTOVER  FOR  SUMMARY 

JUDGMENT 

Come  now  the  above  defendants,  George  D.  Mar- 
tin,   Internal   Revenue   Agent   in   Charge,    United 
States    Treasury    Department,    Internal    Revenue 
Service,    Sixth    Collection    District    of    California, 
Los  Angeles  Division;  Norman  Hayward,  Internal 
Revenue  Agent;  Raymond  B.  Sullivan,  Acting  In- 
ternal Revenue  Agent ;  and  John  H.  Cramer,  Inter- 
nal Revenue  Agent  (hereinafter  referred  to  as  the 
above  four  defendants),  by  and  through  their  coun- 
sel, James  M.  Carter,  United  States  Attorney  for 
the  Southern  District  of  California,  E.  H.  Mitchell 
and  George  M.  Bryant,  [62]  Assistant  United  States 
Attorneys  for  said  district  and  Eugene  Harpole  and 
Loren  P.  Oakes,  Special  Attorneys,  Bureau  of  In- 
ternal Revenue,  and  move  the  court  for  a  Summary 
Judgment  in  their  favor  pursuant  to  Rule  56,  Fed- 
eral Rules  of  Civil  Procedure  and/or  for  a  juds:- 
ment  in  their  favor  dismissing  the  above  entitled 
action  as  to  them  with  prejudice  upon  the  follow- 
ing grounds,  to  wit: 


This  action  and  the  amended  Bill  of  Complaint 
herein  (hereinafter  referred  to  as  the  Amended 
Complaint)  were  filed  by  the  above  Complainants 
who  are  the  same  Complainants  who  brought  the 
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action  in  this  court  to  which  was  assigned  Docket 
No.  5716-W.  The  above  four  defendants  were  also 
named  as  defendants  in  said  case  No.  5716-W  as 
will  appear  from  the  records  of  this  court  in  case 
No.  5716-W.  This  court  will  take  judicial  notice 
of  its  records  in  said  case  No.  5716-W  and  the  above 
four  defendants  hereby  incorporate  herein  by  refer- 
ence the  pleadings  and  proceedings  in  said  case  No. 
5716-W,  including  the  Judgments  and  Orders 
therein  entered. 

In  the  Bill  of  Complaint,  etc.  (hereinafter  re- 
ferred to  as  the  Complaint)  filed  by  the  above  Com- 
plainants in  case  No.  5716-W,  they  alleged  that  the 
above  four  defendants  ''made  aforesaid  fraudulent 
confiscations,  assignments,  transfers  and  deliveries 
of  assets  from  the  aforesaid  benevolent  trust  estate 
to  the  personal  account  of  William  D.  Noland  for 
the  purpose  of  creating  additional  taxes  without 
the  consent  and  permission  of  the  Complainants 
hereof  (see  paragraph  16  of  the  said  Complaint 
in  case  No.  5716-W)  and  said  Complaint  made 
numerous  allegations  to  similar  effect.  The 
Amended  Complaint  in  case  No.  7315-0 'C  contains 
I'epetitions  of  these  same  allegations  of  fraud  made 
by  these  same  Complainants  against  the  same  above 
four  defendants. 

The  first  three  paragraphs  of  the  prayer  for  re- 
lief appearing  at  the  end  of  the  Amended  Complaint 
in  case  No.  7315-0 'C  show  that  Complainants  are 
seeking  declaratory  relief  as  therein  set  forth.  Par- 


Harry  C,  V/estover  65 

agrapli  7  of  the  j^rayer  for  relief  appearing-  at  the 
end  of  the  Comj^laint  [63]  filed  in  case  No.  5716- W 
when  considered  with  the  parts  of  the  Complaint 
which  precede  the  same  show  that  likewise  in  case 
No.  5716- W  the  above  Complainants  sought  the 
same  declaratory  relief  which  related  to  the  same 
tax  issues  as  those  set  forth  in  case  No.  7315-0 'C. 

Paragraph  4  of  the  prayer  for  relief  appearing 
at  the  end  of  the  Amended  Complaint  in  case  No. 
7315-0 'C  show^s  that  the  Complainants  seek  a  re- 
fund of  certain  alleged  tax  payments.  This  part 
of  the  instant  prayer  for  relief  corresponds  to  par- 
agraph 5  of  the  prayer  for  relief  appearing  at  the 
end  of  the  Complaint  in  case  No.  5716-W.  In  said 
paragraph  5  Complainants  sought  the  refund  of 
said  amounts,  which  included  the  same  tax  pay- 
ments which  are  covered  in  the  instant  prayer  for 
relief  at  the  end  of  case  No.  7315-0 'C  Amended 
Complaint. 

The  above  Complainants  in  case  No.  7315-0 'C  do 
not  seek  the  injunctive  relief  which  they  sought  in 
case  No.  5716-W.  However,  all  of  the  relief  sought 
by  these  Complainants  in  case  No.  7315-0 'C  is  a 
duplication  and  repetition  of  the  relief  which  they 
sought  in  case  No.  5716-W  in  connection  with  issues 
therein  litigated  in  addition  to  the  issues  relating 
to  injunctive  relief. 

Since  all  of  the  issues  and  relief  now  sought  b}' 
the  above  Complainants  in  case  No.  7315-0 'C  was 
litigated  in  and  denied  to  Complainants  in  case  No. 
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5716- W,  the  litigation  in  the  ease  last  mentioned 
and  th(^  judgment  of  January  9,  1947,  in  case  Xo. 
5716-W  results  in  a  situation  wherein  the  abov(^ 
Complainants  are  precluded  from  bringing  the  in- 
stant action  against  the  above  four  defendants  on 
principles  of  res  judicata.  The  above  judgment  of 
January  9,  1947,  in  case  No.  5716-W  was  entitled 
^^  Order  and  Judgment  of  Dismissal  as  to  Defend- 
ants George  D.  Martin,  Norman  Hayward,  Ray- 
mond B.  Sullivan,  and  John  H.  Cramer,  Internal 
Revenue  Agents"  and  read  as  follows: 

^^On  November  19,  1946,  the  said  defendants, 
George  D.  Martin,  Norman  Hayward,  Raymond  B. 
Sullivan  and  John  H.  Cramer,  Internal  Revenue 
Agents  (hereinafter  referred  to  as  the  above  four 
defendants),  filed  a  Motion  moving  the  [64]  Court 
to  dismiss  the  above  action  as  to  them  upon  grounds 
set  forth  in  such  Motion  including  the  ground  that 
the  Complaint  herein  fails  to  state  facts  sufficient 
to  justify  the  issuance  of  an  injunction  or  the 
granting  of  any  injunctive  relief  whatsoever  herein, 
and  the  further  ground  that  such  Complaint  fails 
to  state  a  claim  upon  which  relief  as  prayed  for  in 
the  Complaint  or  any  other  relief  can  be  granted 
against  the  above  four  defendants  or  any  of  them. 

^^The  matter  of  the  foregoing  Motion  by  the  above 
four  defendants  having  regularly  come  on  for  hear- 
ing on  December  4,  1946,  before  the  Honorable 
Jacob  Weinberger,  Judge  presiding  therein,  and 
the  Complainant  William  D.  Noland  appearing  in 
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propria  persona  on  behalf  of  himself  individually, 
and  also  as  trustee  of  the  above  Dr.  William  D. 
ISToland  Trust  Estate,  Ltd.,  a  benevolent  trust  estate, 
and  the  above  four  defendants  appearing  by  James 
M.  Carter,  E.  H.  Mitchell  and  Loren  P.  Oakes, 
counsel  for  such  defendants,  and  all  matters  relat- 
ing to  the  above  Motion  having  been  submitted  to 
the  Court  for  its  decision,  and  the  Court  having 
considered  the  pleadings  and  other  papers  herein 
filed  and  heard  the  arguments  of  the  Complainant 
William  D.  Noland  appearing  in  the  capacities 
above  stated  and  of  counsel  for  the  above  four  de- 
fendants concerning  the  foregoing  matter,  and  the 
Court  being  fully  advised  in  the  premises,  and  by 
virtue  of  the  law,  the  matters  aforesaid  and  the 
grounds  hereinafter  mentioned,  now  renders  its  de- 
cision as  follows: 

^'It  is  hereby  ordered,  adjudged  and  decreed: 

^'1.  That  the  application  and  prayer  in  the  Com- 
plaint and  proceedings  herein  for  an  injunction  or 
any  type  of  injunctive  relief  whatsoever  is  hereby 
denied  on  the  grounds  (A)  that  the  Complaint 
herein  filed  does  not  state  [65]  a  claim  upon  which 
relief  can  be  granted  by  the  issuance  of  any  type  of 
injunction  or  injunctive  relief,  (B)  that  it  does  not 
appear  that  any  irreparable  injury,  loss  or  damage 
will  result  from  the  failure  to  issue  any  type  of 
injunction  or  injunctive  relief,  and  (C)  as  to  the 
grounds  set  forth  in  the  Complaint  in  connection 
with  the  prayer  for  injunction  or  injunctive  relief, 
the  Complainants  have  plain,  speedy  and  adequate 
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remedies  at  law  to  such  an  extent  that  this  Court 

cannot  i^roperly  grant  any  tyi^e  of  injunction  or 

injunctiA'e  relief  as  prayed  for  in  the  Complaint 
herein. 

^'2.  That  the  above  action  not  only  with  respect 
to  the  injunctive  relief  therein  prayed,  but  also  as 
to  all  of  its  other  aspects  and  in  its  entirety,  is 
hereby  dismissed  as  to  the  above  four  defendants 
on  the  ground  that  the  Complaint  herein  filed  fails 
to  state  a  claim  upon  which  relief  as  prayed  for  in 
the  Complaint  or  any  other  relief  can  be  granted 
against  said  four  defendants  or  any  of  them. 

'^3.  That  the  said  defendants,  George  D.  Mar- 
tin, Norman  Hay  ward,  Raymond  B.  Sullivan  and 
John  H.  Cramer,  Internal  Revenue  Agents,  shall 
have  judgment  for  and  shall  recover  from  the  said 
Complainant  William  D.  Noland  individually  and 
as  trustee  of  the  said  Dr.  William  D.  Noland  Trust 
Estate,  Ltd.,  a  benevolent  trust  estate,  in  the  amount 
of  the  costs  of  said  defendants,  to  be  taxed  by  the 
Clerk  of  this  Court  in  the  sum  of  $20.00. 

"^.  That  the  Clerk  of  this  Court  shall  enter  this 
Order  and  Judgment  of  Dismissal. 

^^ Dated:  This  9th  day  of  January,  1947. 
/s/  JACOB  WEINBERGER, 
United  States  District  Judge."  [66] 

II. 

Paragraph  4  in  the  prayer  for  relief  appearing 
at  the  end  of  the  Amended  Complaint  herein  seeks 
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the  refund  of  certain  tax  payments.  Exhibit  I  to 
the  Amended  Complaint  discloses  that  refund 
claims  were  filed  only  as  to  a  payment  of  $80. 15 
relating  to  income  tax  for  the  year  1937  and  a  fur- 
ther item  of  $35.64  relating  to  income  tax  for  the 
year  1942.  Under  Sections  3772  and  322  of  the 
Internal  Revenue  Code,  suits  for  tax  refunds  are 
possible  only  as  to  tax  payments  as  to  which  refund 
claims  have  been  filed.  Since  Complainants  allege 
no  refund  claims  other  than  the  above  refund 
claims,  this  Court  can  consider  only  the  question  of 
refunding  said  amounts  of  $80.45  and  $35.64,  such 
being  the  only  items  covered  by  refund  claims  as 
alleged  by  Complainants.  Exhibits  A,  B,  C  and  D 
attached  to  this  Motion  show  that  none  of  the  four 
defendants  collected  taxes  or  other  funds  from  tlie 
above  mentioned  Complainants  or  any  one  of  them.. 
As  to  defendant  Norman  Hayward,  it  is  admitted 
that  this  defendant  had  custody  of  the  above  sum 
of  $80,45  as  more  fully  set  forth  in  the  above  Ex- 
hibit D  hereto.  Even  if  this  Court  should  conclude 
that  the  said  Norman  Hayward  rather  than  the 
Collector  of  Internal  Revenue  mentioned  in  said 
Exhibit  D  made  the  collection  of  said  item  of  $80.45. 
the  collection  of  such  item  is  nevertheless  imma- 
terial because  the  refund  thereof  is  barred  by  the 
applicable  statute  of  limitations — see  Ground  VI  in 
support  of  this  Motion  as  subsequently  set  forth 
herein.  Page  1  of  plaintiffs'  Exhibit  I  in  support 
of  the  Amended  Complaint  herein  shows  that  by 
Comnlainants'  own  admission  the  above  payment  of 
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$80.45  was  made  on  July  6,  1942,  which  was  more 
than  three  years  prior  to  the  date  of  March  15, 
1946,  on  which  the  instant  refund  claims  were  filed, 
according  to  Complainants'  above  Exhibit  I.  Since 
the  above  four  defendants  did  not  collect  the  in- 
stant tax  pa3anents,  it  follows  that  this  suit  against 
them  for  the  refund  of  said  payments  will  not  lie 
and  such  four  defendants  are  accordingly  entitled 
to  Summary  Judgment  on  this  issue.  [67] 

III. 

The  above  prayer  for  relief  appearing  at  the  end 
of  the  Amended  Complaint  herein  filed  and  espe- 
cially the  first  three  paragraphs  of  such  prayer 
seeks  an  adjudication  herein  with  respect  to  the 
rights  of  an  alleged  benevolent  trust  estate  de- 
scribed as  the  Dr.  William  D.  Noland  Trust  Estate, 
Ltd.,  of  which  William  D.  Noland,  H.  K.  Miller  and 
Harry  R.  Maxwell  are  alleged  to  be  the  trustees. 
All  of  the  above  trustees  and  the  foregoing  trust 
are  indispensable  parties  plaintiff,  but  none  of  the 
above  trustees  have  appeared  herein  with  the  pos- 
sible exception  of  William  D.  Noland,  and  if  he 
has  appeared  herein  as  trustee,  such  appearance 
would  not  be  valid  or  authorized  in  view  of  his 
adverse  interest  with  respect  to  the  above  trust  as 
shown  by  the  Amended  Complaint  herein,  and  other 
papers  herein  filed  by  Complainants.  Since  the 
only  plaintiff  validly  appearing  herein  is  William 
D.  Noland  in  his  individual  capacity,  there  is  an 
absence  of  indispensable  parties  plaintiff  as  to  all 
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of  the  other  plaintiffs  or  Complainants  named  in 
the  Complaint  herein,  and  in  view  of  the  absence^ 
of  the  above  indispensable  parties  plaintiff,  the 
court  lacks  jurisdiction  of  the  above  entitled  action, 
which  relates  to  the  foregoing  trust  and  trustees. 

IV. 

The  prayer  for  relief  appering  at  the  end  of  th(^ 
.Vmended  Complaint  herein  filed  (see  particularly 
the  first  three  paragraphs  thereof)  in  effect  seeks 
a  declaratory  judgment  with  respect  to  various  lia- 
bilities for  Federal  taxes  and  the  seeking  of  such 
relief  violates  Section  274d.  of  the  Judicial  Code 
(Section  400,  Title  28,  U.S.C.A.)  as  more  particu- 
larlv  set  forth  in  the  memorandum  of  Points  and 
Authorities  supporting  this  Motion  and  hereto  at- 
tached. 

V. 

The  two  refund  claims  herein  involved  (copies 
set  forth  as  Exhibit  I  to  the  Amended  Complaint 
herein)  are  inadequate  for  purposes  of  the  instant 
suit.  (This  point  is  more  fully  treated  in  [68] 
Section  V  beginning  at  page  8  of  the  Memorandum 
of  Points  and  Authorities  supporting  this  Motion 
and  herewith  submitted.) 

VI. 

The  applicable  statute  of  limitation  is  a  bar  to 
recovery  as  sought  by  the  above  tax  refimd  claims. 


72  William  D.  Nolaiid,  Etc.,  vs. 

VII. 

The  allegations  of  the  Amended  Complaint  and 
the  Exhibits  thereto  (particularly  Exhibit  P  to  the 
Amended  Complaint)  disclose  not  that  the  assets 
of  the  instant  trust  were  confiscated,  assigned,  trans- 
ferred or  delivered  at  all  by  the  Internal  Revenue 
Agents  (as  alleged  in  the  Amended  Complaint)  but 
rather  that  the  Commissioner  of  Internal  Revenue 
determined  that  the  earnings  of  the  Complainant 
William  D.  Noland,  from  the  practice  of  the  pro- 
fession of  a  doctor  of  Chiropractic  were  his  per- 
sonal earnings  and  taxable  as  such  to  him  for  Fed- 
eral income  tax  purposes,  and  that  certain  deduc- 
tions from  said  earnings  claimed  by  the  plaintiff 
were  not  allowable  as  deductions  for  income  tax 
X)urposes  under  the  Internal  Revenue  laws. 

VIII. 

The  Amended  Complaint  herein  filed  fails  to  state 
a  claim  upon  which  relief  as  prayed  for  in  said 
Amended  Complaint  or  any  other  relief  can  be 
granted  against  the  above  defendants  or  any  of 
them.  (This  point  is  covered  in  detail  in  Section 
VIII  beginning  at  page  12  of  the  Memorandum  of 
Points  and  Authorities  supporting  this  Motion  and 
submitted  herewith.) 

This  Motion  is  based  upon  the  files,  pleadings, 
exhibits  and  memoranda  in  this  case  and  the  above 
related  case  of  No.  5716- W,  upon  the  points  and 
authorities  filed  bv  the  above  four  defendants  con- 
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ciurentJy   lierewitb,    wpon    such    other   points    and 
authorities  as  [69]  may  hereinafter  be  filed  by  said 
defendants,  and  upon  oral  argument. 
Dated:  December  1,  1947. 

JAMES  M.  CARTER, 

United  States  Attorney. 
E.  H.  MITCHELL  and 
GEORGE  M.  BRYANT, 
Assistant  United  States 
Attorneys. 
EUGENE  HARPOLE  and 
LOREN  P.  OAKES, 
Special  Attorneys, 
Bureau  of  Internal  Revenue. 
By  /s/  LOREN  P.  OAKES, 
Attorneys  for  defendants  George  D.  Martin,  Nor- 
man Ha3^^ard,  Raymond  B.  Sullivan  and  John 
H.  Cramer,  Internal  Revenue  Agents. 

[Endorsed] :  Piled  Dec.  1,  1947.  [70] 


EXHIBIT   ^^A" 

[Title  of  District  Court  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  BY 

DEFENDANTS  OTHER  THAN  HARRY  C. 

WESTOVER  FOR  SUMMARY 

JUDGMENT 

State   of  California, 
County  of  Los  Angeles — ss. 

George  D.  Martin  being  duly  sworn,  deposes  and 
says : 

I  am  one  of  the  defendants  in  the  above  entitled 
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proceeding  and  am  the  Internal  Revenue  Agent  in 
Charge  for  the  United  States  Treasury  Depart- 
ment, Internal  Revenue  Service  at  Los  Angeles, 
California.  I  have  never  at  any  time  collected  or 
received  any  taxes  or  other  funds  from  [71]  the 
above  mentioned  complainants  or  any  of  them. 

/s/  GEORGE  D.  MARTIN. 
Subscribed  and  sworn  to  before  me  this  1st  day 
of  December,  1947. 

(Seal)  /s/  G.  L.  LYNCH 

Notary  Public  in  and  for  said  County  and  State. 
My  coimnission  expires  August  23,  1949. 

[Endorsed]  :  Filed  Dec.  1,  1947.  [72] 


EXHIBIT  ^^B'' 

[Title  of  District  Court  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  BY 

DEFENDANTS  OTHER  THAN  HARRY  C. 

WESTOVER  FOR  SUMMARY 

JUDGMENT 

State  of  California, 
Comity  of  Los  Angeles — ss. 

Raymond  B.  Sullivan  being  first  duly  sworn,  de- 
poses and  says: 

I  am  one  of  the  defendants  in  the  above  entitled 
proceeding  and  am  an  Internal  Revenue  Agent  in 
the  office  of  the  Internal  Revenue  Aueiit  i]i  Charue 
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foi'  the  Treasury  Department,  Internal  Revenue 
Service  at  Los  Angeles,  California.  I  have  never 
at  any  time  collected  or  [73]  received  any  taxes  or 
other  funds  from  the  above  mentioned  complainants 
or  any  of  them. 

/s/  RAYMOND  B.  SULLIVAN. 
Subscribed  and  sworn  to  before  me  this  1st  day 
of  December,  1947. 

(Seal)  /s/  JUNE  EDDY, 

Notary  Public  in  and  for  said  County  and  State. 
My  commission  expires  March  1,  1949. 

[Endorsed] :  Filed  Dec.  1,  1947.  [74] 


EXHIBIT  "C' 

[Title  of  District  Court  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  BY 

DEFENDANTS  OTHER  THAN  HARRY 

C.  WESTOVER  FOR  SUMMARY 

JUDGMENT 

State  of  California, 
County  of  Los  Angeles — ss. 

John  H.  Cramer  being  first  duly  sworn,  deposes 
and  says: 

I  am  one  of  the  defendants  in  the  above  entitled 
proceeding  and  am  an  Internal  Revenue  Agent  in 
the  office  of  the  Internal  Revenue  Agent  in  Charge 
for  the  Treasury  Department,  Internal  Revenue 
Service  at  Los  Angeles,  California.  I  have  never  at 
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any  time  collected  or  [75]  received  any  taxes  or 
other  funds  from  the  above  mentioned  complainants 
or  any  of  them. 

/s/  JOHN  H.  CRAMER. 

►Subscribed  and  sworn  to  before  me  this  28th  day 
of  November,  1947. 
(Seal)  /s/  JUNE  EDDY, 

Notary  Public  in  and  for  said  County  and  State. 

My  commission  expires  March  1,  1949. 

[Endorsed] :  Filed  Dec.  1,  1947.  [76] 


EXHIBIT  ^^D^^ 

[Title  of  District  Court  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  BY 

DEFENDANTS  OTHER  THAN  HARRY 

C.   WESTOVER  FOR  SUMMARY 

JUDGMENT 

State  of  California, 
County  of  Los  Angeles — ss. 

Norman  Hayvvard  being  first  duly  sworn,  de- 
poses and  says: 

J  am  an  Internal  Revenue  Agent  in  the  office  of 
the  Internal  Revenue  Agent  in  Charge  for  the 
United  States  Treasury  Department,  Internal  Rev- 
enue Service,  at  Los  Angeles,  California.  The  com- 
plainant, AVilliam  D.  Noland,  agreed  that  his  in- 
come tax  for  the  year  1937  amounted  to  a  total  [77] 
of  $80.45  including  interest.  As  an  Internal  Reve- 
nue Agent,  it  is  not  within  the  scope  of  my  duties 
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to  accept  payments  of  taxes  on  behalf  of  the  Col- 
lector of  Internal  Revenue,  who  is  the  officer  au- 
thorized to  receive  tax  collections.  As  an  accommoda- 
tion to  the  said  William  D.  Noland,  I  undertook  to 
take  the  smn  of  $80.45  from  him  and  deliver  the 
same  to  the  Collector  of  Internal  Revenue  in  July, 
1942.  I  v^^as  acting  in  behalf  of  the  said  William 
D.  Noland  when  I  delivered  the  foregoing  suin  to 
the  then  Collector  of  Internal  Revenue  at  Los  An- 
geles, California,  on  July  7,  1942.  I  also  acted  in 
behalf  of  the  said  William  D.  Noland  in  procuring 
for  him  the  receipt  for  him  from  the  above  Col- 
lector of  Internal  Revenue.  In  conformity  with  this 
understanding  I  wrote  the  said  William  D.  Noland 
the  following  letter  on  July  24,  1942,  and  then 
transmitted  to  him  the  receipt  therein  mentioned: 

^^July  24,  1942. 
''Dr..  William  D.  Noland, 
3944  Wilshire  Boulevard, 
Los  Angeles,  California. 

^^Dear  sir: 

''I  am  back  from  vacation,  and  am  to-day  com- 
pleting and  turning  in  the  report  prepared,  also  the 
returns  signed  for  the  years  1938  and  1941,  now  in 
order.  The  return  for  1937  with  cash  to  pay  the  tax 
liability  and  interest  was  turned  in  by  me  on  July 
7,  1942.  The  amount  was  tax  of  $63.85,  plus  interest 
of  $16.60,  a  total  of  $80.45. 

''I  enclose  the  Collector's  receipt  for  this  sum, 
which  has  served  its  purpose  in  my  case,  and  to 
which  you  are  of  course  entitled. 
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'"The  case  now  goes  to  review,  and  the  next  eon- 
tact  in  the  ordinary  course  of  events  will  be  from 
the  office  of  the  Collector. 

'*  Yours  truly, 

/s/  N.  Hay  ward, 

'* Internal  Revenue  Agent." 

The  above  sum  of  money  represents  the  only 
funds  from  the  said  William  D.  Noland  which  have 
come  into  my  custody  in  the  form  of  tax  payments 
or  otherwise.  The  party  collecting  the  foregoing 
sum  was  the  [78]  then  Collector  of  Internal  Rev- 
enue and  I  have  not  collected  taxes  or  other  funds 
at  any  time  from  the  above  complainants  or  any 
of  them. 

/s/  NORMAN   HAYWAIiU. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  December,  1947. 

(Seal)  /s/  JUNE  EDDY, 

Notary  Public  in  and  for  said  County  and  State. 
My  commission  expires  March  1,  1949. 

(Affidavit  of  Service  by  Mail  Attached.) 

[Endorsed] :  Filed  Dec.  1,  1947.  [79] 


[Tiiio  of  District  Court  and  Cause] 

OBJECTION  TO  MOTION  BY  DEFENDANTS 
OTHER  THAN  HARRY  C.  WESTOVER 
FOR   SUMMARY   JUDGMEN^^ 
Comes  now  William  D.  Noland,  Trustee,  afore- 
said benevolent  trust  estate,  and  William  D.  Noland 
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2Jersonally,  complainants  herein,  and  objects  to  mo- 
tion by  defendants,  George  D.  Martin,  Internal 
Jlevenue  Agent  in  Charge,  United  States  Treasury 
Department,  Internal  Revenue  Service,  Sixth  Col- 
lection District  of  California,  Los  Angeles  Divi- 
sion; Norman  Hayward,  Internal  Revenue  Agent; 
Eaymond  B.  Sullivan,  Acting  Internal  Revenue 
Agent;  and  Jolm  H.  Cramer,  Internal  Revenue 
Agent;  for  summary  judgment,  upon  the  grounds 
set  forth  in  bill  of  complaint  and  memorandmn  of 
points  and  authorities  filed  in  the  files  of  this 
action,  which  are  in  support  of  this  objection. 

Wherefore,  Complainants  pray  that  the  said  mo- 
tion be  denied  and  dismissed. 

Dated:  December  5,  1947. 

/s/  WILLIAM  D.  NOLAND, 

Trustee,  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
A  Benevolent  Trust  Estate.  In  Propia  Persona. 

/s/  WILLIAM  D.  NOLAND, 

Personal.  In  Propia  Persona. 

Received  copy  of  the  within  objections  this  5th 
day  of  December,  1947. 

/s/  JAMES  M.  CARTER, 

U.  S.  Attorney. 

/s/  GEORGE  L.  BRYANT, 

Attorney  for  Defendants. 

[Endorsed] :  Filed  Dec.  5,  1947.  [82] 
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[Title  oi'  District  Court  and  Cause] 

OBJECTION   TO  MOTION  JBY   DEFENDANT 

HARRY  C.  WESTOVER  FOR  SUMMARY 

JUDGMENT 

Comes  now  William  D.  Noland,  Trustee,  afore- 
said Benevolent  trust  estate,  and  William  D.  No- 
land  personally,  complainants  herein,  and  objects 
to  motion  by  defendant,  Harry  C.  Westover,  for 
siunmary  judgment,  upon  the  grounds  set  forth  in 
bill  of  complaint  and  memorandmn  of  points  and 
authorities  filed  in  the  files  of  this  action,  which 
ai*e  in  support  of  this  objection. 

Wherefore,  complainants  pray  that  the  said  mo- 
tion [83]  be  denied  and  dismissed. 

Dated:  December  5,  1947. 

/s/  WILLIAM  D.  NOLAND, 
Trustee,  Dr.  WiUiam  D.  Noland  Trust  Estate,  Ltd. 
A  Benevolent  Trust  Estate.  In  Propia  Persona. 

/s/  WILLIAM  D.  NOLAND, 

Personal.  In  Propia  Persona. 

[Endorsed] :  Filed  Dec.  5,  1947.  [84] 
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In  the  District  Court  of  the  United  States, 

Southern  District  of  California, 

Central  Division. 

No.  7315— O'C 

WILLIAM  D.  NOLAND,  H.  K.  MILLER  and 
HARRY  R.  MAXWELL,  Trustees;  DR.  WIL- 
LIAM D.  NOLAND  TRUST  ESTATE,  LTD., 
a  Benevolent  Trust  Estate,  and  WILLIAM  I). 
NOLAND. 

Complaniaiits. 
vs. 

HARRY  C.  WESTOVER,  Collector,  United  States 
Treasury  Department,  Internal  Revenue  Serv- 
ice, Sixth  Collection  District  of  California,  Los 
Angeles  Division;  GEORGE  D.  MARTIN,  In- 
ternal Revenue  Agent  in  Charge,  United  States 
Treasury  Department,  Internal  Revenue  Serv- 
ice, Sixth  Collection  District  of  California,  Los 
Angeles  Division;  NORMAN  HAYWARD,  In- 
ternal Revenue  Agent;  RAYMOND  B.  SULLI- 
VAN, Acting  Internal  Revenue  Agent;  and 
JOHN  H.  CRAMER,  Internal  Revenue  Agent, 

Defendants. 

SUMMARY  JUDGMENT  IN  FAVOR  OF 
DEFENDANT  HARRY  C.  WESTOVER 

The  defendant,  Harry  C.  Westover,  Collector, 
United  States  Treasury  Department,  Internal  Rev- 
enue Service,  Sixth  Collection  District  of  Califor- 
nia, Los  Angeles  Division,  having  on  the  first  day 
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of  December,  1947,  filed  a  Motion  in  the  above 
eiititled  action  for  Summary  Judgment  and  said 
Motion  coming  on  regularly  to  be  heard  before  the 
Court  at  Los  Angeles,  California,  on  March  30, 
1948,  the  Honorable  Charles  C.  Cavanah,  Judge 
presiding,  and  the  said  defendant  appearing  by 
James  M.  Carter,  United  States  Attorney  for  the 
Southern  District  of  California,  [85]  E.  H.  Mitcheil 
and  George  M.  Bryant,  Assistant  United  States 
Attorneys  for  said  district,  and  Eugene  Harpole 
and  Loren  P.  Cakes,  Special  Attorne\\s,  iJurc^au  oi 
internal  Revenue,  and  the  plaintiffs-complainants 
AA'illiam  D.  Noland  as  Trustee  of  the  Dr.  William 
D.  Noland  Trust  Estate,  Ltd.,  and  William  D. 
Noland,  2)ersonal,  appeared  by  William  D.  Noland, 
memoranda  of  Points  and  Authorities  in  sui)poi*t 
of  tlie  i)ositions  of  the  respective  parties  had  there- 
tofore been  filed  and  the  Court  at  said  tiiiic  Iwnva 
the  argument  of  counsel,  and  the  Court  having 
considered  the  said  memoranda,  arguments  of  coun- 
sel, together  v^ith  the  files,  pleadings,  exhibits  and 
other  memoranda  in  the  above  entitled  case  as  well 
as  those  of  the  related  case  numbered  5716-W 
therefrom  concluded  and  decided  that  the  ilotion 
of  said  defendant  should  be  granted. 

Now,  Therefore,  It  Is  Hereby  Ordered.  Ad- 
judged and  Decreed  that  the  defendant,  Hairy  (\ 
Westovei",  Collector,  United  States  Treasury  De- 
partment, Internal  Revenue  Service,  Sixth  Collec- 
tion District  of  California,  Los  Angeles  Division, 
be    and   he   hereby   is    given    Smnmary    juds^ment 
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against  the  plaintiffs-complainants,  William  D.  No- 
land  as  Trustee  of  the  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  and  William  D.  Noiand,  i)ei- 
soiial,  for  dismissal  of  the  above  entitled  action  and 
the  costs  of  said  defendant  to  be  taxed  by  the  Clerk 

or  this  Court  in  the  sinn  of  $ 

Dated:  April  21st,  1948. 

/s/  CHARLES  C.  CAVANAH, 
District  Judge. 

Judgment  entered  April  21,  1948.  Docketed  April 
21,  1948.  Book  C.O.50,  Page  255.  Edmund  L.  Smith, 
Clerk. 

(Affidavit  of  Service  by  Mail  Attached.) 

[Endorsed] :  FUed  AprU  21,  1948.  [86] 


[Title  of  District  Court  and  Cause] 

SUMMARY   JUDGMENT   IN   FAVOR   OF 

DEFENDANTS  GEORGE  D.  MARTIN, 

NORMAN  HAYWARD,  RAYMOND 

B.  SULLIVAN  AND  JOHN  H. 

CRAMER 

T'he  defendants,  George  D.  Martin,  Internal  Rev- 
enue Agent  in  Charge,  United  States  Treasury  De- 
partment, Internal  Revenue  Service,  Sixth  Collec- 
tion District  of  California,  Los  Angeles  Division; 
Norman  Hayward,  Internal  Revenue  Agent;  Ray- 
mond B.  Sullivan,  Acting  Internal  Revenue  Agent; 
and  John  H.  Cramer,  Internal  Revenue  Agent,  hav- 


84  William  D,  Noland,  Etc,  vs, 

iiig  on  the  first  day  of  JJecember,  194:7,  filed  a  Mo- 
tion in  the  above  entitled  action  for  yuimnary 
Judgment  and  said  Motion  coming  on  regularly  to 
be  heard  before  the  Court  at  Los  Angeles,  Califor- 
nia, on  March  30,  1948,  [88]  the  Honorable  Charles 
C.  Cavanah,  Judge  presiding,  and  the  said  defend- 
ants apijearing  by  James  M.  Carter,  United  States 
Attorney  for  the  Southern  District  of  California, 
E.  H.  Mitchell  and  Greorge  M.  Bryant,  Assistant 
United  States  Attorneys  for  said  district,  and 
Eugene  Harpole  and  Loren  P.  Oakes,  kSpeciai  Ai- 
torneys,  Bureau  of  Internal  Revenue,  and  the 
piaintifis-complahiants  William  I).  Noland  as 
I'rustee  of  the  Dr.  William  D.  Noland  Trust  Estate, 
Ltd.,  and  William  D.  Noland,  personal,  appeared 
by  William  D.  Noland,  memoranda  of  Points  and 
Authorities  in  support  of  the  positions  of  the  re- 
spective parties  had  theretofore  been  filed  and  the 
Court  at  said  tune  heard  the  argument  of  counsel, 
and  the  Court  having  considered  the  said  memor- 
anda, arguments  of  counsel,  together  with  the  files, 
pleadings,  exhibits  and  other  memoranda  in  the 
above  entitled  cases  as  well  as  those  of  the  related 
case  nimibered  5716-W  therefrom  concluded  and  de- 
cided that  the  Motion  of  said  defendants  should  be 
gi-anted. 

Now,  ^J'herefore,  It  Is  Hereby  Ordered,  Ad.]ud^>^(;d 
and  Decreed  that  the  defendants,  George  D.  Mar- 
tin, Interna]  Revenue  Agent  in  Charge,  United 
States  Treasury  Department,  Internal  Revenue 
Service,  Sixth  Collection  District  of  California,  Los 
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Angeles  Division ;  Norman  Hayward,  Internal 
Revenue  Agent;  Raymond  B.  Sullivan,  Acting  In- 
ternal Revenue  Agent;  and  John  H.  Cramer,  In- 
ternal Revenue  Agent,  be  and  they  hereby  are  given 
Summary  Judgment  against  the  plaintiffs-com- 
pjainants,  William  D.  Noland  as  Trustee  of  the  Dr. 
William  D.  Noland  Trust  Estate,  Ltd.,  and  William 
D.  Noland,  personal,  for  dismissal  of  the  above  en- 
titled action  and  the  costs  of  said  defendants  to  be 
taxed  by  the  Clerk  of  this  Court  in  the  sum  of 

$ 

Dated:  April  21st,  1948. 

/s/  CHARLES  C.  CAVANAH, 

District  Judge. 

Judgment  entered  April  21,  1948.  Docketed  April 
21,  1948.  Book  C.O.50,  Page  257.  Edmund  L.  Smith, 
Clerk. 

(Affidavit  of  Service  by  Mail  Attached.) 

[Endoresd] :  Piled  April  21,  1948.  [89] 


['J'ltle  of  District  Court  and  Cause] 

MOTION  TO  AMEND  COMPLAINT 

Comes  now  William  D.  Noland,  Trustee,  and 
William  D.  Noland,  personal,  complainants  for  his 
personal  interest  as  a  trustee,  and  personal  indivi- 
dual interest,  as  both  interests  are  involved,  and 
Moves  the  Court,  to  amend  the  complaint  in  the 
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above  entitled  action  in  above  entitled  court,  upon 
grounds  as  follows: 

Jlie  matter  carniot  be  prosecuted  to  the  fullest 
extent  of  the  law  on  account  of  mistakes  and  errors 
which  have  been  made  by  complainants  as  a  layman 
and  complamaiits  are  not  lawyers  or  attorneys, 
therefore,  the  complaint  needs  corrections  of  said 
mistakes  to  be  brought  to  a  conclusion  in  the  pro- 
cedure of  same. 

Wherefore,  complainants  pray  that  complainants 
be  allowed  and  beg  leave  of  the  court  to  amend  the 
complaint  in  above  action. 

Dated :  March  3,  1948,  Los  Angeles,  Calif. 

/s/  WILLIAM  D.  NOLAND, 
Trustee. 

/s/  WILLIAM  D.  NOLAND, 
Personal. 

[Endorsed] :  Piled  March  3,  1948.  [91] 


At  a  stated  term,  to-wit:  The  February  Term. 
A.  D.  1948,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central 
Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  IjOS 
Angeles  on  Tuesday  the  30th  day  of  March  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-eight. 

Present:  The  Honorable  Charles  C.  Cavanah, 
District  Judge. 
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imie  of  Cause.] 

For  hearing  (1)  motion  by  defendant,  Harry  C. 
Westover,  for  Summary  Judgment,  filed  Dee.  1, 
1947;  (2)  objections  of  plaintiffs  to  said  motion 
of  defendant,  filed  Dec.  5,  1947 ;  (3)  motion  of  de- 
fendants other  than  Harry  C.  Westover,  for  sum- 
mary judgment,  filed  Dec.  1,  1947;  (4)  objections 
of  plaintiffs  to  said  motion  of  defendants,  filed 
Dec.  5,  1947 ;  and  (5)  motion  of  plaintiffs  to  amend 
complaint,  filed  March  3,  1948;  Wm.  D.  Noland, 
present  in  propria  persona  and  as  trustee ;  Geo.  M. 
Bryant,  Esq.,  Ass't  U.  S.  Att'y,  and  Loran  P. 
Oakes,  Special  AttV,  Bureau  of  Internal  Revenue, 
appearing  as  counsel  for  defendants ;  and  both  sides 
answering  ready,  Court  orders  that  counsel  proceed. 

Attorney  Oakes  makes  a  statement  to  the  Court 
and  refers  to  action  previously  heard  by  Judge 
Weinberger  in  this  court,  being  No.  5716-W  Civil 
and  contends  that  the  ruling  of  the  Court  in  that 
case  is  res  ad  judicata  as  to  the  defendant  revenue 
agents  in  this  case,  and  stare  decises  as  to  the  de- 
fendant Collector;  and  argues  in  support  of  the 
motion  for  summary  judgment  as  to  Deft  West- 
over  and  argues  in  support  of  motion  for  Summary 
Judgment  on  behalf  of  defendants  other  than  Deft 
Westover,  and  states  the  grounds  of  the  respective 
motions,  and  also  state  objections  to  the  plaintiff, 
Wm.  D.  Noland,  appearing  for  plaintiffs  other 
than  himself  as  he  is  not  an  attorney  at  law.  Attor- 
ney Oakes  makes  a  further  statement  of  objections 
to  the  complaint,  and  argues  further  in  support  of 
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defendants'  said  motions;  and  states  defendants' 

objections  to  the  [92]  amendment  of  the  complaint 
and  asks  if  the  motion  to  amend  the  complaint  is 
granted,  that  the  motions  of  defendants  for  sum- 

itaiy  judgment  stand  cus  to  the  coinpiaiiit  as 
amended. 

At  10:51  A.  M.  Plaintiff  Noland  makes  a  state- 
ment of  the  objections  to  the  said  motions  of  de- 
fendants for  summary  judgment,  and  states  that  he 
appears  only  for  himself  and  as  trustee ;  and  argues 
further  to  the  Court  in  opposition  to  the  said  mo- 
tions of  defendants  and  argues  further  in  support 
of  the  motion  to  amend  complaint.  The  Court  makes 
a  statement. 

At  11 :43  A.  M.  Attorney  Oakes  argues  further  to 
the  Court  on  behalf  of  defendants. 

The  Court  makes  a  statement  and  there  appear- 
ing to  be  no  objections  at  this  time  to  the  plaintiff  ^s 
proposed  amendments  to  complaint,  therefore,  the 
amendments  are  allowed  in  the  manner  pursuant  to 
the  proposals  of  the  plaintiff  served  and  filed 
March  19,  1948. 

The  Court  further  orders  that  the  said  motions 
for  smmnary  judgment  as  filed  shall  apply  to  the 
complaint  as  amended  by  the  said  proposals  of 
plaintiff. 

At  11:52  A.  M.  court  recesses  to  2  P.  M.  today. 
At  2:03  P.  M.  court  reconvenes  herein  and  Plain- 
tiff Noland  being  present,  defendants'  counsel  be- 
ing absent,  the  Court  orders  that  the  case  proceed. 
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Plaintiff  Noland  makes  a  further  statement  to 
the  Court  and  refers  to  Ex.  *'C"  and  the  letter 
therein,  dated  12/14/1944,  filed  10/10/47  in  sup- 
port of  amended  complaint.  At  2:05  P.M.  Attorney 
Oakes  is  now  present  as  coimsel  for  defendants. 
Plaintiff  Noland  continues  and  reads  said  letter 
dated  12/14/44  to  the  Court;  and  refers  to  Ex.  ^^F'' 
filed  10/10/47,  and  the  letter  therein  dated  12/29/45 
and  reads  said  letter  to  the  Court ;  and  refers  to  Ex. 
"W  and  letter  therein  dated  1/26/45  and  reads 
said  letter  to  the  Court. 

At  2:15  P.  M.  Attorney  Oakes  makes  a  further 
statement  to  the  Court  on  behalf  of  the  defendants 
and  refers  to  the  Judgment  in  Case  No.  5716-Tr 
Civil  in  this  Court  and  reads  a  portion  thereof  to 
the  Court  and  argues  further  in  support  of  motions 
of  defendants  for  summary  judgment  herein. 

The  Court  makes  a  statement  and  orders  said  mo- 
tions for  Summary  Judgment  by  defendants  stand 
submitted  pending  further  order  of  the  Court.  [93] 


District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

DOCKET  ENTRIES 

3/19/48 — Fid  plfs  proposals  to  amend  bill  of  complt. 

3/29/48— Fid  Order  Transf.  case  to  calendar  of 
Judge  Cavanah  for  hrg.  of  Motions  for 
Simnnary  Judgment,  and  Motion  of  plfs. 
to  amend  Complaint  only ;  same  now  being 
set  for  hrg.  3/30/48  10  AM  Before  Judge 
Cavanah. 
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3/29/48 — Ent  ord  transferring  case  to  Judge  Cav- 
anah  for  hearing  on  March  30th,  1948  on 
motion  for  summary  judgment  and  to 
amend  complaint,  etc. 

3/30/48 — Ent  proc.  hrg.  and  ent  ord  permitting 
plfs.  to  proposals  filed  by  plf.  3/19/48; 
and  ent  ord  that  Motions  of  defts.  for 
Summary  Judgment  shall  apply  to  the 
compl.  as  amended  by  said  proposals  of 
plf.  Ent  proc  hrg.  Motions  of  defts.  for 
Summary  Judgm.  and  ord  stand  sub- 
mitted pending  further  ord.  of  court. 
(Judge  Cavanah). 

4/19/48 — Ent  proc.  oral  decision  and  ent  ord  sus- 
tain. Motions  of  defts.  for  Summary 
Judgm.  Counsel  for  defts.  to  prepare  and 
present  to  the  court  form  of  Decree  by 
4/22/48  (Judge  Cavanah). 

4/19/48 — Fid  second  amended  complt.  Fid  memo 
pts  auths  suppt  second  amd  complt.  Fid 
seven  affids  in  suppt  of  amended  complt. 

4/20/48 — Lodged  deft's  prop  sum  judgt  in  favor 
deft  Harry  C.  Westover;  Lodged  deft's 
prop  sum  judt  in  favor  cert  defts. 

4/21/48— Ent  ord  &  Fid  &  Ent  CO  BK  50/255 
Summary  Judgment  in  favor  of  deft. 
Harry  C.  Westover — Dock  same.  Ent  ord 
&  Fid  &  Ent  CO  BK  50/257  Summary 
Judgment  in  favor  defts.  Oeorge  D.  Mar- 
tin, et  al  Dock  same — Mid  notice  to  plf. 
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Noland  and  to  deft's  counsel.  MD  Report 
JS-6. 

5/  4/48 — Fid  plfs  notice  of  appeal,  mid  copy  to 
George  M.  Bryant,  600  Federal  Bldg.  Los 
Angeles,  12,  atty  for  defts.  Fid  plfs  cost 
bond  on  appeal.  [94] 

United  States  of  America, 
Southern  District  of  California — ss. 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  the  docket  entries  in  the 
matter  of  William  D.  Noland,  et  al.,  vs.  Harry  C. 
Westover,  et  al..  No.  7315-0 'C,  docket  entries  dtd 
3/19/48  to  5/4/48,  inch,  as  the  same  appears  from 
the  original  record  remaining  in  my  office. 

Witness  my  hand  and  seal  of  said  Court,  this  7th 
day  of  May,  A.D.  1948. 

(Seal)  EDMUND  L.  SMITH, 

Clerk. 

By   /s/  EDWARD  L.  DREW, 
Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Coimsel  for  Defendants  and  the  Defendants 
in  the  Above  Entitled  Action: 
Please  Take  Notice,  that  the  complainants,  Wil- 
liam D.  Noland,  Trustee,  and  William  D.  Noland, 
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Personal,  in  the  above  action,  is  appealing  from  the 
Summary  Judgments  made  and  entered  on  or  about 
April  21,  1948,  in  above  entitled  court  and  case,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  Los  Angeles,  California. 

Dated  Los  Angeles,  California,  April  26,  1948. 

/s/  WILLIAM  D.  NOLAND, 

Trustee,  In  Propria  Persona. 

/s/  WILLIAM  D.  NOLAND, 

Personal,  In  Propia  Persona. 

[Endorsed] :   Piled  May  4,  1948.  [96] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  we,  William  D.  Noland,  Trustee,  Dr.  Wil- 
liam D.  Noland  Trust  Estate,  Ltd.,  a  Benevolent 
Trust  Estate,  and  William  D.  Noland,  Personal, 
complainants  in  the  above  entitled  court  and  action, 
as  principals,  and  H.  P.  Dexter,  Harry  R.  MaxweU, 
as  Sureties,  are  held  and  firmly  bound  unto  the 
above  named  defendants,  Harry  C.  Westover, 
George  D.  Martin,  Norman  Hayward,  Raymond  S. 
Sullivan  and  John  H.  Cramer,  in  the  full  sum  of 
Two  Hundred  Fifty  and  no/100  ($250.00)  Dollars, 
to  be  paid  to  the  said  defendants,  or  their  counsel, 
executors,  administrators,  or  assigns ;  to  which  pay- 
ment well  and  [97]  truly  to  be  made,  we  bind  our- 
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selves,    our    heirs,    executors    and    administrators, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  26th  day  of 
April,  in  the  year  of  our  Lord  One  Thousand  Nine 
Hundred  and  Forty-Eight  (A.D.  1948). 

Whereas,  lately,  on  or  about  Ajjril  21,  1948,  at  the 
District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division,  in  a  suit 
depending  in  said  Court,  between  the  aforesaid  com- 
plainants and  defendants,  and  whereas  Summary 
Judgments  was  rendered  against  the  said  complain- 
ants, William  D.  Noland,  Trustee,  and  William  D. 
Noland,  Personal,  and  the  said  complainants  have 
taken  an  appeal  from  said  summary  judgments  to 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Mnth  Circuit,  at  Los  Angeles,  California,  to  reverse 
the  said  summary  judgments  in  the  aforesaid  suit, 
and  a  notice  of  said  appeal  to  said  Court  of  Appeals 
directed  to  the  aforesaid  defendants  having  been 
filed  and  served,  advising  said  defendants  of  said 
appeal  to  the  said  Court  of  Appeals,  to  be  held  in 
Los  Angeles,  at  the  term  of  said  Court  or  as  soon 
thereafter  as  the  Court  may  attend  to  this  matter 
and  counsel  may  be  heard  on  said  appeal. 

Now,  the  conditions  of  the  above  obligation  is 
such,  that  if  the  aforesaid  complainants,  William  D. 
Noland,  Trustee,  and  William  D.  Noland,  Personal, 
shall  prosecute  the  said  appeal  to  effect,  and  answer 
all  damages  and  costs,  if  said  complainants  fails  to 
make  its  plea  good,  then  the  above  obligation  to  be 
void;  else  to  remain  in  full  force  and  virtue. 
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We,  the  undersigned  mutually  affix  our  signatures 
in  confirmation  of  the  terms  and  conditions  herein 
on  the  day  and  date  first  above  written. 
(Seal)  /s/  WILLIAM  D.  NOLAND, 

Trustee,  and  Principal. 

(Seal)  /s/  WILLIAM  D.  NOLAND, 

Personal,  and  Principal.  [98] 

Address  of  Principals :  William  D.  Noland,  Trus- 
tee, and  William  D.  Noland,  Personal,  2030  Wilshire 
Blvd.,  Suite  201-205,  Los  Angeles  5,  California. 

/s/  H.  F.  DEXTER, 
Surety. 

/s/  HARRY  R.  MAXWELL, 

Surety. 

United  States  of  America, 
Southern  District  of  California, 
County  of  Los  Angeles — ss. 

H.  F.  Dexter  and  Harry  R.  Maxwell,  being  duly 
sworn,  each  for  himself  deposes  and  says,  that  he 
is  a  freeholder  in  said  District,  and  is  worth  the 
sum  of  Two  Hundred  Fifty  and  no/100  ($250.00) 
Dollars,  exclusive  of  property  exempt  from  execu- 
tion, and  over  and  above  all  debts  and  liabilities. 

/s/  H.  F.  DEXTER, 
Surety. 
1329  Myra  Ave.,  Los  Angeles  27. 

/s/  HARRY  R.  MAXWELL, 
Surety, 
14542  Otsego  St.,  Sherman  Oak,  Cal. 
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Subscribed  and  sworn  to  before  me  this  3rd  day 
of  May,  1948. 

(Seal)  /s/  BEULAH  E.  DONATH, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  Nov.  16,  1950. 

[Endorsed] :  Piled  May  4,  1948.  [99] 


[Title  of  District  Court  and  Cause.] 

APPELLANTS'  DESIGNATION  OF  RECORD 
ON  APPEAL 

To  the  Clerk  of  Said  Court: 
Sir: 

Please  issue  the  following  documents  in  above  en- 
titled court  and  case  under  and  pursuant  to  the  Rule 
of  said  Court,  for  use  on  appeal  of  the  above  entitled 
cause  and  action  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  as  follows: 

1.  Notice  of  Appeal; 

2.  Bond  for  Costs  \ipon  Appeal ; 

3.  Assignment  of  Errors; 

4.  Second  Amended  Bill  of  Complaint ; 

5.  Affidavit  of  Complainants,  William  D.  Noland, 
Trustee,  and  William  D.  Noland,  Personal,  with 
Exhibit  A  attached ;  in  support  of  complaint ; 

6.  Affidavit  of  William  D.  Noland,  Trustee,  and 
William  D.  Noland,  Personal,  complainants,  with 
Exhibit  E  attached,  in  support  of  complaint; 

7.  Notice  of  Motion  for  Summary  Judgments,  by 
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Counsel  for  [100]   defendant  Harry  C.  Westover, 
and  other  defendants; 

8.  Affidavit  in  support  of  motion  for  summary 
judgment,  by  defendant  Harry  C.  Westover; 

9.  Motion  for  summary  judgment  by  Harry  C. 
Westover,  defendant; 

10.  Affidavits  of  George  D.  Martin,  defendant, 
Ra3Tnond  B.  Sullivan,  defendant,  John  H.  Cramer, 
defendant,  and  Norman  Hayward,  defendant,  in 
support  of  motion  for  summary  judgment  for  said 
defendants ; 

11.  Motion  for  summary  judgment  by  defendants 
other  than  Harry  C.  Westover,  defendant; 

12.  Objection  by  complainants  to  motion  for  sum- 
mary judgment  by  defendant  Harry  C.  Westover; 

13.  Objection  by  complainants  to  motion  for 
summary  judgment  by  defendants  George  D.  Mar- 
tin, Norman  Hayward,  Raymond  B.  Sullivan,  and 
John  H.  Cramer. 

14.  Summary  judgment  entered  April  21,  1948, 
in  favor  of  George  D.  Martin,  Norman  Hayw^ard, 
Raymond  B.  Sullivan  and  John  H.  Cramer,  de- 
fendants ; 

15.  Summary  judgment  entered  April  21,  1948, 
in  favor  of  Harry  C.  Westover,  defendant ; 

16.  Motion  to  amend  bill  of  complaint  by  com- 
plainants, filed  March  3,  1948; 

17.  Bill  of  complaint  in  case  No.  5716- W,  U.  S. 
District  Court,  Southern  District  of  California, 
Central  Division; 

18.  Judgment  made  and  entered  by  Judge  Wein- 
berger in  case  No.  5716-W,  U.  S.  District  Court, 
Southern  District  of  California,  Central  Division; 
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19.  Statement  of  Points  upon  Appeal  relied  upon 
by  Appellants ; 

20.  Minutes  of  the  court  for  hearing  on  March 
30.  1948,  before  the  Honorable  Charles  C.  Cavanah ; 

21.  Docket  of  the  Court  from  3/19/48  to  5/4/48 
inclusive ; 

22.  Designation  of  documents  and  proceedings 
upon  which  appellants  rely  upon  appeal;  [101] 

23.  Court  Reporter's  Transcript  of  the  proceed- 
ings held  in  above  entitled  court  before  the  Honor- 
able Charles  C.  Cavanah,  Judge  presiding  on  March 
30,  1948; 

24.    Names  and  address  of  attorneys. 

Together  with  any  proper  additional  portions  of 
the  record  in  above  entitled  case  to  be  designated 
by  such  designation  as  appellees  may  file  herein, 
pursuant  to  and  under  the  rules  of  the  above  en- 
titled court.  The  transcript  will  be  put  in  printed 
form  for  final  distribution. 

Dated  Los  Angeles,  California,  May  12,  1943. 

/s/  WILLIAM  D.  NOLAND, 

Trustee,  In  Propia  Persona, 
Complainant- Appellant. 

/s/  WILLIAM  D.  NOLAND, 

Personal,  In  Propia  Persona, 
Complainant-Appellant. 

(Acknowledgment  of  Service.) 

[Endorsed] :  Filed  May  16,  1946.  [102] 
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[Title  of  District  Court  and  Cause.] 

BILL  OP  COMPLAINT  AND  APPLICATION 
FOR  TEMPORARY  RESTRAINING  OR- 
DER: TEMPORARY  INJUNCTION  AND 
PERMANENT  INJUNCTION 

Comes  now  William  D.  Noland,  H.  K.  Miller  and 
Harry  R.  Maxwell,  Trustees  for  Dr.  William  D. 
Noland  Trust  Estate,  Ltd.,  a  benevolent  trust  estate, 
organized  and  established  by  contract  under  the 
provisions  of  the  Constitution  of  the  United  States 
of  America,  the  said  Trustees  acting  imder  citizen- 
ship, common  law  rights  of  contract,  under  which 
said  contract  the  said  benevolent  trust  estate  is 
established,  and  the  said  Trustees  and  William  D. 
Noland  complain  in  this  bill  of  complaint  in  equity 
as  the  complainants  against  the  defendants  and 
each  of  them  for  a  cause  of  action,  as  follows,  to- 
wit : 

1. 

Th(^  contract  under  which  the  aforesaid  bon^^Ao- 
h'lit  trust  [105]  estate  is  organized  was  written  b>' 
tlie  lat(^  Franklin  P.  Bull,  commonly  known  as 
Judge  Bull,  who  prior  to  his  passing  in  death,  had 
practiced  law  in  the  State  of  California  for  over 
fifty  (50)  years,  and  Trustees  for  said  trust  estate 
have  an  office  at  3944  Wilshire  Boulevard,  IjOS  An- 
geles 5,  California. 

2. 

The  defendants,  George  D.  Martin,  Internal  Reve- 
nue Agent  in  charge.  United  States  Treasury  De- 
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j>artment,  Internal  Revemie  Service,  Sixtli  Collec- 
tion District  of  California,  Los  Angeles  Division; 
?^orman  Hayv^ard  and  John  H.  Cramer,  Internal 
Revenne  Agents;  Joseph  D.  Nunan,  Jr.,  Commis- 
sioner, Internal  Revenue  Service ;  Raymond  D.  Sul- 
livan, Acting  Internal  Revenue  Agent;  all  located 
at  417  South  Hill  Street,  Los  Angeles,  California; 
and  fictitious  named  defendants,  individuals  and 
others  1  to  10,  the  correct  names  and  addresses  of 
whom  are  unknown  at  this  time  to  complainants, 
and,  when  correctly  known,  complainants  will  re- 
spectfully beg  leave  of  the  Court  to  amend  this  bill 
of  complaint  in  equity  and  substitute  the  correct 
name  and  addresses  of  said  fictitious  named  de- 
fendants. 

3. 

For  the  jurisdiction  of  this  action  in  the  above 
entitled  Court,  federal  statutes  and  federal  ques- 
tions under  the  jurisdiction  of  the  above  Court  are 
involved,  and  the  damages,  losses  and  injuries 
caused  by  fraud  to  complainants,  are  in  excess  of 
Three  Thousand  ($3,000.00)  Dollars  over  and  above 
all  costs  and  attorney  fees  in  the  prosecution  of 
this  action  in  the  above  entitled  Court. 

4. 

That  on  or  about  July  6,  1942,  Norman  Hayward, 
Internal  Revenue  Agent,  and  collector  for  United 
States  Treasury  Department,  Internal  Revenue 
Service,  Sixth  Collection  District  of  California, 
[106]  Los  Angeles  Division,  had  made  several  calls 
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prior  to  said  date  and  after  said  date  of  July  (J, 
1942,  at  the  office  of  complainants,  at  aforesaid  ad- 
dress, and  the  said  Norman  Hayward  defendant 
herein,  upon  his  first  call  at  the  said  office  of  com- 
plainants on  or  about  June  6th,  1942,  demanded  that 
he  be  allowed  to  have  the  Trustees'  books  and  re^-- 
ords  of  the  aforesaid  Dr.  William  D.  Noland  Ti-ust 
Estate,  Ltd.,  for  the  purpose  to  go  over  the  said 
books  and  make  a  report  from  said  books  to  the 
Internal  Revenue  Service,  Treasury  Department  of 
the  United  States,  threatening  that  if  he  was  not 
allowed  to  go  over  said  books  that  he  would  hav(» 
w^arrants  issued  against  William  D.  Noland,  Trus- 
tee of  the  Board  of  Trustees  for  said  Dr.  Willi "^m 
D.  Noland  Trust  Estate,  Ltd.,  and  the  said  b(/oks 
and  records  of  the  aforesaid  trustees  and  complain- 
ants were  produced,  to  the  said  Norman  TTa^^ward, 
Internal  Revenue  Agent,  and  he  proceeded  to  read 
and  check  in  all  detail  the  said  trustees'  books  and 
records,  and  in  said  reading  and  checking  he  silent 
several  days  at  the  aforesaid  office  of  the  said  trus- 
tees and  complainants  hereof. 


That  during  the  several  days  spent  in  going  ovrv 
the  aforesaid  trustees  books  and  records  by  ihv 
aforesaid  Norman  Hayward,  Internal  Revenue 
Agent  and  Collector,  the  said  Norman  Hayward  in 
making  uy  <^  schedule  of  taxation  to  corresi^ond 
with  his  views  of  a  schedule  for  additional  taxation 
for  the  years  of  1937,  1938,  1939,  1940  and  1941,  he 
wdl fully  and  maliciously,  with  malice  aforethought, 
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through  and  by  fraud,  fraudiilently  confiscated  as- 
sets and  property  of  the  aforesaid  benevolent  trust 
estate,  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
from  the  said  trustees'  books  and  records,  and 
fraudulently  assigned,  transferred  and  delivered 
said  assets  and  property  in  a  schedule  to  the  per- 
sonal account  of  William  D.  Noland,  and  in  this 
manner  of  fraud,  the  said  Norman  Hayward  fraud- 
ulently made  a  personal  additional  taxation  of  Four 
[107]  Hundred  One  and  three  one-hundredths  Dol- 
lars ($401.03)  for  the  said  years  of  1937,  1938,  1939, 
1940  and  1941,  after  the  said  trustees  had  made  the 
tax  return  reports  for  said  benevolent  trust  estate 
of  Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  for 
the  said  years  of  1937,  1938,  1939,  1940  and  1941. 
(Copy  of  said  trust  estate  contract  filed  herewith 
under  affidavit  market  Exhibit  ^^A".) 

6. 

The  said  Norman  Hayward,  Internal  Revenue 
Agent  and  Collector,  after  going  over  the  said  trus- 
tees' records  and  books,  and  after  making  the 
fraudulent  confiscations,  assignments,  transfers  and 
deliveries,  of  the  assets,  funds  and  property  of 
aforesaid  benevolent  trust  estate  to  the  personal 
account  of  William  D.  Noland,  complainant  herein, 
he  then  further  demanded  with  a  further  threat  of 
issuing  warrants,  the  payment  of  aforesaid  fraudu- 
lent additional  taxation  as  he  had  calculated  same 
as  aforesaid,  and  finally  the  said  Norman  Hayward 
accepted  the  sum  of  $80.45  in  pajmient  of  the  said 
additional  taxation  of  the  personal  account  of  afore- 
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said  William  D.  Noland,  for  the  year  of  1937,  and 
the  said  additional  taxation  for  the  said  year  of 
1937  was  thus  fraudulently  established  against  the 
said  William  D.  Noland,  by  the  said  Norman  Hay- 
ward,  Internal  Revenue  Agent  and  defendant  here- 
in, in  conflict  with  $63.85  said  Hayward  formerly 
created  as  1937  tax,  by  his  manner  of  fraud,  in  the 
fraudulent  assignments,  transfers  and  deliveries  as 
made  by  him  from  the  trustees'  books  and  records 
of  the  assets,  funds  and  property  of  aforesaid  Di*. 
William  B.  Noland  Trust  Estate,  Ltd.,  to  the  per- 
sonal account  of  aforesaid  William  D.  Noland,  for 
the  purpose  of  collecting  an  additional  taxation,  in 
addition  to  the  reports  and  returns  for  income  tax 
as  made  by  the  said  complainant  trustees  of  th^^ 
Board  of  Trustees  for  Dr.  William  D.  Noland  Trust 
Estate,  Ltd.,  and  for  which  the  said  Norman  H!\^ - 
ward  gave  a  receipt  to  the  said  William  D.  Noland 
in  the  said  sum  of  $80.45.  (Copies  of  aforesaid 
fraud  and  fraudulent  assignments,  transfers  and 
[108]  deliveries  as  made  by  said  Norman  Haywnrd, 
defendant,  and  receipt  for  money  paid  him,  are 
under  affidavit  filed  herein  marked  Exhibit  ^^C".) 

7. 

That  the  aforesaid  George  D.  Martin,  Internal 
Revenue  Agent  in  Charge,  and  John  H.  Cramer, 
Internal  Revenue  Agent,  imder  date  of  January  26, 
1945,  in  a  letter  addressed  to  Dr.  William  D.  No- 
land  Trust  Estate,  Ltd.,  William  D.  Noland,  Trus- 
tee, with  statements  attached  to  said  letter  shoA^ans: 
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tliat  assets  of  said  tnist  estate  were  fraudulently 
confiscated  and  assigned,  transferred  and  delivered 
by  said  Internal  Revenue  Agents  from  the  afore- 
said benevolent  trust  estate  to  the  account  of  Wil- 
liam D.  Noland  personally  with  a  provision  in  said, 
statement  that  said  William  D.  Noland  pay  an  addi- 
tional income  taxation  for  the  year  of  1943,  in  the 
sum  of  $1,061.77,  plus  a  penalty  of  $53.09,  making 
a  total  additional  tax  and  penalty  in  the  sum  of 
$1,114.86,  and  said  statements  attached  to  said  let- 
ter set  forth  that  said  additional  tax  and  penalty 
must  be  paid  to  the  said  Internal  Revenue  Agent 
in  Charge.  (Copy  of  said  letter  and  statements  of 
five  pages  attached  to  said  letter  under  affidavit 
filed  herein  and  for  identification  marked  Exhibit 

9. 

That  there  was  further  attached  to  aforesaid  let- 
ter of  January  26,  1945,  a  statement  signed  by 
John  H.  Cramer,  Internal  Revenue  Agent,  showing 
that  again  the  assets,  funds  and  property  of  the 
aforesaid  benevolent  trust  estate  had  been  fraudu- 
lently confiscated,  assigned,  transferred  and  deliv- 
ered to  the  account  of  William  D.  Noland  person- 
ally with  a  provision  in  said  statement  that  William 
D.  ISToland  must  pay  an  additional  taxation  of 
$656.75  for  the  year  of  1942,  said  statement  is  dated 
November  3,  1944.  [109]  (Attention  of  the  Court 
is  here  called  to  Exhibit  ^^C"  at  page  1,  which 
shows  a  receipt  from  Norman  Hayward,  Internal 
Revenue  Agent,  in  the  svun  of  $80.45  in  payment  of 
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additional  tax  for  1942,  after  said  Internal  Revenue 
Agent  had,  from  the  trustees'  records,  fraudulent]} 
confiscated  and  assigned,  transferred  and  delivered 
assets,  funds  and  property  of  aforesaid  benevolent 
trust  estate  to  the  personal  account  of  William  D. 
Noland  for  additional  taxation  against  William  D. 
Xoland,  pursuant  to  tax  returns  made  by  the  trus- 
tee complainants  hereof.) 

10. 

The  aforesaid  letter  of  Internal  Revenue  Agent 
in  Charge,  dated  January  26,  1945,  and  aforesaid 
statement  dated  November  3,  1944,  attached  to  said 
letter,  is  accompanied  with  a  schedule  of  adjust- 
ments, shows  that  the  funds,  assets  and  pro])erty 
of  the  aforesaid  benevolent  trust  estate  was  fraudu- 
lently confiscated  and  assigned,  transferred  and  de- 
livered to  the  personal  account  of  William  D. 
Noland  and  made  the  said  assignment,  transfer  and 
deliv(^7y  to  personal  property  of  William  D.  No- 
land,  as  per  schedule  of  page  2  of  Exhibit  ^^P>'' 
filed  herewith  in  support  of  this  bill  of  complaint 
in  equity,  and  on  page  3  of  said  Exhibit  B  is  sched- 
ule No.  1,  of  adjustments  to  Net  Income  as  made 
by  the  said  Internal  Revenue  Agent,  whereby  a^rniii 
the  assets,  funds  and  property  of  the  said  benevo- 
lent trust  estate  Avas  fraudulently  confiscated  and 
assigned,  transferred  and  delivered  to  the  personal 
account  of  William  D.  Noland,  and  likewise  in 
schedule  1  (a)  on  page  4  of  said  Exhibit  ^'T>", 
aforesaid  Internal  Revenue  Agents  have  made 
fraudulent  confiscations  and  assignments,  transfers 
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and  deliveries  of  the  assets,  funds,  and  property  of 
said  benevolent  trust  estate  to  the  personal  account 
of  William  D.  Noland,  and  additional  taxes  levied 
against  William  D.  N'oland  on  said  assets,  funds 
and  property  of  said  benevolent  trust  estate  with- 
out the  permission  and  consent  of  the  trustees  for 
said  benevolent  trust  estate.  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  and  said  trustees  are  the  com- 
plainants [110]  in  this  entitled  cause  and  action  in 
the  above  entitled  Court,  and  said  Exhibit  ^^B" 
hereof  is  filed  herewith  in  support  of  this  bill  of 
Complaint  in  equity. 

11. 

That  on  page  5  of  aforesaid  Exhibit  ^^B"  herein, 
schedule  Xo.  2,  shows  the  manner  in  which  the 
fraudulent  confiscations,  assignments,  transfers  and 
deliveries  of  the  assets,  funds  and  property  of  afore- 
said trust  estate  have  been  made  the  personal  prop- 
erty of  William  D.  Noland  for  the  purpose  of 
fraudulently  confiscating  property  for  additional 
taxation  against  said  William  D.  Noland  personally 
in  the  sum  of  $1,114.86  for  the  year  of  1943. 

12. 

Complainants  further  allege,  that  upon  receipt  of 
letter  dated  January  26,  1945,  from  aforesaid 
George  D.  Martin,  Internal  Revenue  Agent  in 
Charge,  which  said  letter  was  addressed  to  Dr.  Wil- 
liam D.  Noland  Trust  Estate,  Ltd.,  a  benevolent 
trust  estate,  William  D.  Noland,  Trustee,  3944  Wil- 
shire  Blvd.,  Los  Angeles,  California  (See  Exhibit 
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*^B'',  filed  herein),  and  was  a  notification  to  afore- 
said trustees  for  said  benevolent  trust  estate,  that 
the  said  George  D.  Martin  had  through  his  office 
made  an  adjustment  for  the  year  of  1943,  in  an 
additional  tax  of  $1,061.77,  plus  a  penalty  of  $53.09, 
making    a    total    additional    tax    and    penalty    of 
$1,114.86,  and  in  a  statement  attached  to  said  let- 
ter, dated  November  3,  1944,  and  signed  by  John 
H.   Cramer,   Internal  Revenue  Agent,   cites  wliere 
he  assigned,  transferred  and  delivered  assets  under 
the  title  of  adjustments  from  the  said  benevolent 
trust  estate  and  credited  them  to  the  personal  a<^'- 
count  of  William  I).  Noland  personally,  and  tlifni 
taxed  said  assets  as  the  personal  account  of  said 
William  D.  Xoland,  for  the  years  of  1942  in  the 
sum  of  $656.75,  and  1943  in  the  sum  of  $1,114.86, 
as  additional  taxes.  [Ill]    And  upon  receipt  of  said 
notification,  complainants  filed  a  protest  with  said 
I]iternal  Revenue  Agent  in  Charge,  to  said  assign- 
ments,  transfers   and   deliveries   by  the   aforesaid 
Tnernal    Reveuue    Agents,    from   the    Dr.    William 
D.  Noland  Trust  Estate,  Ltd.,  to  the  personal  ac- 
count of  William  D.  Noland  for  additional  taxes, 
and  after  numerous  hearings  before  the  saM  Tn- 
t(n*nal    Revenue   Service   and  Department,   on   D(^- 
cember  29,  1945,  a  letter,  addressed  to  William  D. 
Noland,  was  received  from  the  said  Internal  Reve- 
nue  Service,   of  417   South  Hill    St.,   Los   Angeles 
13,  California,  notifying  of  a  deficiency  of  an  addi- 
tional tax  liability  in  the  sums  of  $1,245.13  and  a 
penalty  of  $62.26,  as  shown  in  statement  attached 
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to  f-aid  l(/tt('r,  for  the  taxable  year  ended  December 
31j  1943,  and  said  letter  was  signed  by  Joseph  D. 
Xunan,  Jr.,  Commissioner  of  Internal  Revenue,  and 
also  by  Raymond  B.  Sullivan,  Acting  Internal  Rev- 
enue Agent  in  Charge.  (See  Exhibit  ^^D"  which 
is  filed  herein.) 

13. 
Complainants  further  allege  that  within  ninety 
(90)  days  after  receiving  the  aforesaid  letter  dated 
December  29,  1945,  that  complainants  filed  a  peti- 
tion for  hearing  on  appeal  for  a  redetermination  of 
the  aforesaid  tax  matter  in  controversy  to  the  Tax 
Court  of  the  United  States,  at  Washington,  D.  C, 
said  petition  for  hearing  was  filed  with  the  said  Tax 
Court  of  the  United  States,  and  on  August  2,  1946, 
the  said  Tax  Court  of  the  United  States  ordered 
that  respondent's  motion  to  dismiss  for  lack  of 
jurisdiction  is  granted.  (See  Exhibit  E  filed 
herein.) 

14. 

Complainants  further  allege  that  the  business 
involved  herein  is  conducted  and  operated  under 
the  aforesaid  benevolent  trust  estate,  as  a  benevo- 
lent institution,  and  as  such  has  been  in  operation 
since  June  1st,  1935,  and  is  now  operating  as  such 
[112]  benevolent  institution  under  aforesaid  benev- 
olent trust  estate,  which  is  organized  by  and  under 
the  terms  and  conditions  of  a  contract  by  and  be- 
tween the  parties  hereof,  organized  under  the  Con- 
stitution of  the  United  States,  wherein  said  benevo- 
lent trust  estate  is  to  be  administered  by  natural 
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])(^Tson  trustees  in  joint  tenancy,  holding  in  trust 
as  to  distribution  of  avails,  acting  under  Citizen- 
ship, Common  Law  Rights  of  Contract,  and  Con- 
stitutional Rights,  Federal  Laws  and  Immuniti(\s 
vouchsafed  to  all  persons,  as  set  forth  and  provided 
in  and  by  the  Constitution  of  the  United  States  of 
America. 

15. 
Complainants  further  allege  that  Section  167  of 
the  Federal  Internal  Revenue  Code,  where  the 
Tmstee,  Trustor  and  Beneficiary  are  the  same,  the 
income  is  taxable  to  the  Trustor,  as  alleged  by  John 
H.  Cramer,  Internal  Revenue  Agent,  in  Exhibit 
*^B",  page  1,  filed  herein  by  complainants,  wherein 
aforesaid  and  said  Internal  Revenue  Agents  and 
Representatives  of  the  Federal  Internal  Revenue 
Service  have  assigned,  transferred  and  delivered 
assets  from  the  said  Benevolent  Trust  Estate  to  the 
]){^rsonal  account  of  William  D.  Noland,  and  claim- 
ing authority  to  do  so  by  said  Section  167,  of  the 
Federal  Internal  Revenue  Code,  complainants  con- 
tend and  claim  that  the  said  Section  167,  is  not 
aT)plicable  to  the  aforesaid  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  a  Benevolent  Trust  Estate,  or- 
ganized as  aforesaid  as  a  benevolent  institution  bin- 
der the  provisions  as  aforesaid  under  the  Constitu- 
tion of  the  United  States  by  a  contract  betv^een 
the  parties  hereof,  because  the  said  Benevolent 
Trust  Estate  has\i  board  of  trustees  who  are  tl;e 
complainants  herein,  and  also  have  numerous  ben(^- 
ficiaries,  therefore,  the  trustee,  trustor  and  benefi- 
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ciar^.'  are  not  one  and  tlie  same  as  claimed  by  the 
said  John  H.  Cramer,  Internal  Revenue  Agent,  as 
set  forth  in  said  Exhibit  ^^B'''  page  1,  filed  herein 
by  complainants.  [113] 

16. 

Complainants  allege  that  the  income  tax  returns 
for  aforesaid  benevolent  trust  estate  for  the  years 
1937,  1938,  1939,  1940,  1941,  1942  and  1943,  have 
all  been  consecutively  filed  with  the  Internal  ReA^i^- 
nue  Service  of  the  United  States  for  each  of  the 
said  years  by  the  complainants  herein,  wherein  the 
aforesaid  Internal  Revenue  Agents  made  aforesaid 
fraudulent  confiscations,  assignments,  transfers  and 
deliveries  of  assets  from  the  aforesaid  benevolent 
trust  estate  to  the  personal  account  of  William  D. 
Xoland  for  the  purpose  of  creating  additional  taxes 
vdthout  the  consent  and  permission  of  the  com- 
plainants hereof,  and  such  confiscation  of  the  assets 
of  said  benevolent  trust  estate  was  made  by  the 
aforesaid  Norman  Hayward,  Internal  Revenue 
Agent  and  Collector,  by  and  through  misrepresenta- 
tion and  fraud  as  set  forth  herein  aforesaid;  and 
the  other  aforesaid  Internal  Revenue  Agents,  after 
getting  a  false  and  fraudulent  report  from  the  said 
Norman  Hay^vard,  based  upon  his  personal  fraudu- 
lent manner  in  which  he  viewed  the  trustees'  rec- 
ords and  books  of  the  aforesaid  benevolent  trust 
estate,  the  said  other  Internal  Revenue  Agents  also 
made  fraudulent  confiscations,  assignments,  trans- 
fers and  deliveries  of  assets  from  the  complainants 
herein  aforesaid  benevolent  trust  estate  based  upon 
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the  fraudulent  scheme  of  the  said  Norman  Hay- 
ward,  for  the  purpose  of  creating  additional  taxa- 
tion by  fraudulent  confiscation  of  the  assets  of  said 
benevolent  trust  estate,  the  trustees  of  which  said 
benevolent  trust  estate  are  the  complainants  in  the 
above  entitled  cause  and  action.  (Photo-copies  of 
income  tax  returns  made  by  complainants  filed 
herein  and  marked  Exhibit  ^^F''  for  identification.) 

17. 

Complainants  allege  that  in  making  the  federal 
income  tax  returns  for  the  year  of  1942  that  they 
paid  the  sum  of  Thirty-five  and  64/100  Dollars 
($35.64)  ;  and  for  the  year  of  1943  that  they  [114] 
])aid  the  sum  of  One  Hundred  Eighty  Three  and 
36/100  Dollars  ($183,36)  to  the  Internal  Revenue 
Service  at  Los  Angeles,  California,  and  that  under 
the  date  of  March  8,  1944,  a  letter  addressed  to 
Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  William 
D.  Noland,  Trustee,  Re-Credit  of  $8.91  paid  9-15-43, 
advising  the  aforesaid  trustees  of  said  benevolent 
trust  estate,  when  filing  the  1943  income  tax  return 
for  above  named  estate,  to  attach  carbon  copy  of 
said  letter  to  face  of  Form  1041  for  identification 
with  the  overpayment  being  held  in  a  suspense  ac- 
count, which  is  to  be  credited  to  that  form,  was 
received.  The  said  letter  was  signed  Harry  C.  West- 
over,  Collector,  by  W.  R.  Pearson,  Cashier.  Com- 
])lainants  contend  and  claim  that  the  aforesaid  paid 
amounts  of  $35.64  for  income  tax  for  1942,  and 
$183.36  for  income  tax  for  1943,  less  the  said  amount 
of  $8.91  overpaid  9-15-43,  which  is  a  total  of  $210.09, 
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which  complainants  contend  and  claim  that  the  said 
$210.09  should  be  refunded  to  the  aforesaid  com- 
plainants and  trustees  for  said  benevolent  trust 
estate,  as  the  said  amount  of  $210.09  was  paid  in 
error  to  the  aforesaid  Internal  Revenue  Service 
and  Collector  of  Internal  Revenue  of  Income  Tax. 
(See  Photo-copy  of  said  letter  of  March  8,  1944, 
attached  to  income  tax  return  of  complainants  for 
year  of  1943,  filed  herein  under  Exhibit  ''F"  so 
marked  for  identification.)  Therefore,  complain- 
ants demand  the  return  of  the  said  amount  of 
$210.09. 

18. 

The  assets,  funds  and  property  of  Dr.  William 
D.  Noland  Trust  Estate,  Ltd.,  which  have  been 
assigned  to  William  D.  Noland  personally  by  the 
aforesaid  Internal  Revenue  Agents  and  Representa- 
tives, have  been  done  so  without  the  permission 
and  consent  of  the  Complainants  in  this  action,  and 
the  complainants  hereof  contend  that  the  aforesaid 
assignments,  transfers  and  deliveries  of  the  assets, 
funds  and  property  of  Dr.  William  D.  Noland  Trust 
Estate,  Ltd.,  to  the  personal  account  of  William  D. 
Xoiand  are  fraudulent  [115]  confiscations  of  proj^- 
erty  belonging  to  aforesaid  benevolent  trust  estate, 
and  that  the  said  complainants  demand  the  return 
of  the  aforesaid  $80.45  which  was  paid  to  the  afoio- 
said  Norman  Hayward  by  said  William  D.  No] and 
for  additional  tax  for  the  year  1937  on  July  6,  1942, 
which  said  $80.45  was  furnished  by  complainants. 
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19. 

Complainants  further  allege  that  complainants 
and  William  D.  Noland  are  further  threatened  by 
the  aforesaid  Internal  Revenue  Agents  and  other 
Internal  Revenue  Agents  to  the  extent  that  the 
carrying  out  of  said  threats  will  cause  irreparable 
injuries,  losses  and  damages  to  such  an  extent  that 
it  will  en  use  a  total  loss  of  the  assets,  funds  aiid 
property  of  the  aforesaid  benevolent  trust  estate 
for  which  complainants  are  the  trustees,  and  that 
the  destruction  will  leave  nothing  to  recover,  there- 
fore, the  only  protection  is  a  temporary  restraining 
order,  temporary  injunction  pending  the  determina- 
tion of  this  action,  followed  with  a  permanent  in- 
junction, to  protect  the  assets,  funds  and  property 
of  aforesaid  benevolent  trust  estate. 

Wherefore,  Complainants  demand  relief  and  pray 
for  process  and  judgment  as  follows: 

1.  That  the  complainants  be  granted  and  issued 
by  the  Court,  a  temporary  restraining  order,  re- 
straining the  defendants  and  each  of  them,  their 
representatives,  officers,  agents,  servants  and  em- 
ployees, and  each  of  them,  from  unlawfully  molest- 
ing, harassing,  annoying,  or  in  any  manner  un- 
lawfully molesting  or  disturbing  complainants  here- 
in, and  from  further  unlawfully  assigning,  trans- 
ferring and  delivering  the  assets,  funds  and  prop- 
erty of  the  Dr.  William  D.  Noland  Trust  Estate, 
Ltd.,  to  the  personal  account  of  William  D.  Noland 
or  anyone  else,  pending  the  determination  of  this 
cause  and  action  in  the  above  entitled  court.  [116] 
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2.  That  the  Court  set  a  day  and  date  for  hear- 
ing the  defendants  and  each  of  them,  to  show  cause 
why  the  aforesaid  temporary  restraining  order 
should  not  be  made  a  temporary  injunction. 

3.  That  the  Court  issue  a  temporary  injunction 
under  the  provisions  of  the  aforesaid  temporary  re- 
straining order,  restraining  and  enjoining  the  afore- 
said defendants  and  each  of  them  as  provided  in 
said  temporary  restraining  order  aforesaid. 

4.  That  the  Court  grant  and  issue  a  permanent 
injunction  against  the  defendants  and  each  of  them 
and  as  provided  in  the  aforesaid  temporary  rf^- 
straining  order  and  temporary  injunction,  perma- 
Tiently  enjoining  the  said  defendants  and  each  of 
tluMn  and  their  representatives,  agents  and  othei's 
as  provided  in  aforesaid  temporary  restraining  or- 
der and  temporary  injunction. 

5.  That  the  defendants  be  ordered  to  return  to 
complainants  the  aforesaid  amounts  of  $80.45  and 
$210.09,  totally  $290.54,  with  interest,  which  was 
paid  by  complainants  for  William  D.  l^oland  per- 
sonal additional  taxes  in  the  sum  of  $80.95,  wherein 
the  assets,  funds  and  property  of  complainants  was 
fraudulently  confiscated,  assigned,  transferred  and 
delivered  from  the  aforesaid  benevolent  trust  estate 
to  the  personal  account  of  said  William  D.  ISToland 
for  additional  unlawful  taxation  pursuant  to  the 
tax  reports  made  and  filed  by  complainants,  and 
$210.09  paid  by  complainant  trustees  in  error. 

6.  That  the  complainants  be  awarded  and  given 
judgment  in  the  sirni  of  Fifty  Thousand  Dollars 
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($50,000.00)  as  comijensated  damages  against  the 
aforesaid  defendants  and  each  of  them  for  fraudu- 
lently taking  the  trustees'  books  and  records  and 
making  fraudulent  confiscations,  assignments,  trans- 
fers [117]  and  deliveries  from  said  records  and 
books,  and  also  likewise  from  income  tax  returns 
made  by  complainants  to  aforesaid  Internal  Reve- 
nue Service,  from  the  aforesaid  benevolent  trust 
estate  to  William  D.  Noland  personal  account  for 
additional  taxes,  and  for  causing  to  complainants 
endless  mental  anguish,  molestation,  annoyance, 
harassment,  persecution,  damages,  losses  and  in- 
juries since  July  6,  1942,  and  continuously,  includ- 
ing the  present  time. 

7.  That  the  aforesaid  assignments,  transfers  and 
deliveries  of  assets,  funds  and  property  from  the 
aforesaid  benevolent  trust  estate  to  the  personal 
account  of  William  D.  Noland  for  additional  taxa- 
tion, and  aforesaid  additional  taxation,  all  be 
adjudicated  and  decreed  as  unlawful,  null  and  void, 
and  of  no  effect  whatsoever. 

8.  That  complainants  be  awarded  a  judgment 
for  attorney  fees  if  and  when  coimsel  is  employed, 
for  court  costs  and  all  other  costs  accruing  in  the 
prosecution  of  the  above  entitled  cause  and  action. 

Wherefore,  complainants  demand  relief  and  pray 
for  such  other  aid  and  relief,  order  or  orders,  as 
the  Court  may  deem  just  and  proper  in  the  prem- 
ises. 

Exhibits  ^^A",  ^^B",  "C'\  "I)'\  "W\  and  ^^F'^ 
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filed  herein  in  support  of  this  bill  of  complaint  in 
e(iuity. 

Dated:  Los  Angeles,  California,  August  27,  1946. 

/s/  WILLIAM  D.  NOLAND, 
William  D.  Noland  Trust  Estate,  Ltd.,  and 
/s/  WILLIAM  D.  NOLAND, 

Personal.     In  Propia  Persona. 

Memorandmn  of  points  and  authorities  filed 
herein  in  support  of  Bill  of  Complaint  in  Equity 
hereof. 

(Duly  Verified.) 

[Endorsed] :  Filed  Aug.  28,  1946.  [118] 


[Title  of  District  Court  and  Cause] 
ORDER  AND  JUDGMENT  OF  DISMISSAL  AS 
TO  DEFENDANT  JOSEPH  D.  NUNAN,  JR. 

On  September  25,  1946,  the  defendant,  Joseph  D. 
Nunan,  Jr.,  Commissioner  of  Internal  Revenue,  by 
his  attorneys  herein  mentioned,  appeared  specially 
herein  for  the  sole  and  limited  purpose  of  asserting 
that  this  Court  in  the  above  entitled  action  has  no 
jurisdiction  over  him,  and  that  the  above  action  as 
to  him  is  improper  on  grounds  of  venue  under  the 
applicable  Federal  statutes.  On  November  19,  1946, 
the  said  defendant,  Joseph  D.  Nunan,  Jr.,  filed  a 
Motion  moving  the  Court  to  dismiss  the  above  ac- 
tion as  to  him  upon  the  ground  that  the  Court  had 
no  jurisdiction  of  the  person  of  said  defendant,  on 
the  further  gromid  that  no  process  had  been  served 
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upon  said  defendant,  and  ux)on  the  further  ground 
that  under  the  applicable  provisions  of  the  Judicial 
Code  a  civil  action  sucli  as  the  one  above  entitled 
could  be  brought  against  said  defendant  only  in  the 
District  of  which  he  is  an  inhabitant,  and  that 
venue  as  to  said  defendant  was  improper  since  the 
foregoing  defendant  was  not  an  inhabitant  of  the 
Southern  District  of  California  or  of  the  State  of 
California. 

The  matter  of  the  above  Motion  by  said  defend- 
ant having  regularly  come  on  for  hearing  on  De- 
cember 4,  1946,  before  the  Honorable  Jacob  Wein- 
berger, Judge  presiding  therein,  and  the  complain- 
ant, William  D.  Noland  appearing  in  propria 
persona,  on  behalf  of  himself  individually,  and  also 
as  trustee  of  the  above  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  a  benevolent  trust  estate,  and 
the  said  defendant  appearing  by  James  M.  Carter, 
E.  H.  Mitchell  and  Loran  P.  Oakes,  counsel  for 
such  defendant,  and  all  matters  relating  to  the 
above  Motion  having  been  submitted  to  the  Court 
for  its  decision,  and  the  Court  having  considered 
the  pleadings  and  other  papers  herein  filed  and 
heard  the  arguments  of  counsel  for  said  defendant 
concerning  the  foregoing  matter  and  the  oral  ad- 
mission in  open  court  at  that  time  by  the  said  Wil- 
liam D.  Noland  appearing  in  the  capacities  above 
stated  that  said  defendant  was  not  an  inhabitant  of 
the  Southern  District  of  California  or  the  State  of 
California,  and  that  the  said  defendant  had  accord- 
ingly been  erroneously  named  as  a  defendant  in  the 
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above  entitled  jjioceediiig,  and  the  Court  being  fully 
advised  in  the  premises  and  by  reason  of  the  above 
admission,  the  facts  involved  and  by  virtue  of  the 
law  and  other  matters  aforesaid,  now  renders  its 
decision  as  follows; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

1.  That  the  above  action  be  and  the  same  is 
hereby  dismissed  as  to  the  said  defendant,  Joseph 
D.  Nunan,  Jr.,  Commissioner  of  Internal  Revenue. 

2.  That  the  Clerk  of  this  Court  shall  enter  this 
Order  and  JudgTaent  of  Dismissal. 

Dated:  This  8th  day  of  January,  1947. 

/s/  JACOB   WEINBERGER, 

United  States  District  Judge. 
Judgment  entered  Jan.  9,  1947.  Docketed  Jan.  9, 
1947.  Book  41,  Page  307.  Edmund  L.  Smith,  Clerk. 

[Endorsed] :  Filed  Jan.  9,  1947.  [122] 


[Title  of  District  Court  and  Cause] 

ORDER  AND  JUDGMENT  OP  DISMISSAL  AS 

TO  DEPENDANTS  GEORGE  D.  MARTIN, 

NORMAN  HAYWARD,  RAYMOND  B. 

SULLIVAN,  AND  JOHN  H.  CRAMER, 

INTERNAL    REVENUE    AGENTS 

On  November  19,  1946,  the  said  defendants, 
George  D.  Martin,  Norman  Hayward,  Raymond  B. 
Sullivan  and  John  H.  Cramer,  Internal  Revenue 
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Agents  (hereinafter  referred  to  as  the  above  four 
defendants),  filed  a  Motion  moving  the  Court  to 
dismiss  the  above  action  as  to  them  upon  grounds 
set  forth  in  such  Motion  including  the  ground  That 
the  complaint  herein  fails  to  state  facts  sufficient 
to  justify  the  issuance  of  an  injunction  or  the  grant- 
ing of  any  injunctive  relief  whatsoever  herein,  and 
the  further  ground  that  such  Comj^laint  fails  to 
state  a  claim  upon  which  relief  as  prayed  for  in  the 
Complaint  or  [123]  any  other  relief  can  be  granted 
against  the  above  four  defendants  or  any  of  them. 

'i'he  matter  of  the  foregoing  Motion  by  the  above 
four  defendants  having  regularly  come  on  for  hear- 
ing on  December  4,  1946,  before  the  Honorable 
Jacob  Weinberger,  Judge  presiding  therein,  and 
the  Complainant  William  D.  Noland  appearing  in 
Propria  Persona  on  behalf  of  himself  individually, 
and  also  as  trustee  of  the  above  Dr.  William  D. 
Noland  Trust  Estate,  Ltd.,  a  benevolent  trust  es- 
tate, and  the  above  four  defendants  appearing  by 
James  M.  Carter,  E.  H.  Mitchell  and  Loran  P. 
Oakes,  counsel  for  such  defendants,  and  all  matters 
relating  to  the  above  Motion  having  been  submitted 
to  the  Court  for  its  decision,  and  the  Court  hav- 
ing considered  the  pleadings  and  other  papers  here- 
in filed  and  heard  the  argiunents  of  the  Complain- 
ant William  D.  Noland  appearing  in  the  capacities 
above  stated  and  of  comisel  for  the  above  four 
defendants  concerning  the  foregoing  matter,  and 
the  Court  being  fully  advised  in  the  premises,  avd 
by  virtue  of  the  law,  the  matters  aforesaid  and  the 
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grounds  hereinafter  mentioned,  now  renders  its  de- 
cision as  follows: 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

1.  That  the  application  and  prayer  in  the  Com- 
plaint and  proceedings  herein  for  an  injunction  or 
any  type  of  injunctive  relief  whatsoever  is  hereby 
denied  on  the  grounds  (a)  that  the  Complaint  here- 
in filed  does  not  state  a  claim  upon  which  relief 
can  be  granted  by  the  issuance  of  any  type  of  in- 
jmiction  or  injunctive  relief,  (b)  that  it  does  not 
appear  that  any  irreparable  injury,  loss  or  damage 
will  result  from  the  failure  to  issue  any  type  of 
injunction  or  injunctive  relief,  and  (c)  as  to  the 
grounds  set  forth  in  the  Complaint  in  connection 
with  the  prayer  for  injunction  or  injunctive  relief, 
the  Complainants  have  plain,  speedy  and  adequate 
remedies  at  law  to  such  an  extent  that  this  Court 
cannot  properly  grant  any  type  of  injunction  or 
injunctive  relief  as  prayed  for  in  the  Complaint 
herein. 

2.  That  the  above  action  not  only  with  respect 
to  the  injunctive  [124]  relief  therein  prayed,  but 
also  as  to  all  its  other  aspects  and  in  its  entirety, 
is  hereby  dismissed  as  to  the  above  four  defendants 
on  the  ground  that  the  Complaint  herein  filed  fails 
to  state  a  claim  upon  which  relief  as  prayed  for 
in  the  Complaint  or  any  other  relief  can  be  granted 
against  said  four  defendants  or  any  of  them. 

3.  That  the  said  defendants,  George  D.  Martin, 
Norman  Hay  ward,  Raymond  B.  SuUivan  and  John 
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H.  Crairier,  Internal  Re^V:^nue  Agents,  shall  have 
judgment  for  and  shall  recover  from  the  said  Com- 
plainant William  D.  Noland  individually  and  as 
trustee  of  the  said  Dr.  William  D.  Noland  Trust 
Estate,  Ltd.,  a  benevolent  trust  estate,  in  the 
amount  of  the  costs  of  said  defendants,  to  be  taxed 
by  the  Clerk  of  this  Court  m  the  sum  of  $20.00. 

4.     That  the  Clerk  of  this  Court  shall  enter  this 
Order  and  Judgment  of  Dismissal. 

Dated:  This  9th  day  of  January,  1947. 

/s/  JACOB   WEINBERGER, 

United  States  District  Judge. 

Judgment  entered  Jan.  9,  1947.  Docketed  Jan.  9, 
1947.  Book  41,  Page  304.  Edmund  L.  Smith,  Clerk. 

[Endorsed] :  Filed  Jan.  9,  1947.  [125] 


[Title  of  District  Court  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  EXTENSION 
OF  TIME  ON  APPEAL 

State  of  California, 
County  of  Los  Angeles — ss. 

William  D.  Noland,  being  first  duly  sworn,  de- 
poses and  says:  That  he  has  been  delayed  in  the 
preparing  appeal  in  the  above  entitled  matter 
through  delay  in  acquiring  transcript  paper,   re- 
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porter's  transcript  of  proceedings,  and  also  through 
and  by  iUness,  to  such  an  extent,  that  an  extension 
of  time  is  necessary,  as  it  is  impossible  to  complete 
appeal  without  an  extension  of  time  of  ninety  (90) 
days  from  date  of  filing  notice  of  appeal  which  is 
May  4tli,  1948,  that  said  notice  was  filed. 

Wherefore,  William  D.  Noland  prays  the  court 
to  extend  the  time  on  appeal. 

/s/  WILLIAM  D.  NOLAND, 
Complainant. 
In  Propia  Persona. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  June,  1948. 

(Seal)  /s/  BEULAH  E.  DONATH, 

Notary    Public,    in    and    for    the    County    of    Los 
Angeles,  State  of  California. 

My  Commission  Expires,  Nov,  16,  1950. 

[Endorsed] :  Filed  June  4,  1948.  [126] 


[Title  of  District  Court  and  Cause] 
ORDER  EXTENDING  TIME  ON  APPEAL 

The  Court,  having  read  the  affidavit  by  William 
D.  Noland,  complainant  in  the  above  action,  and 
good  cause  appearing  therefor,  for  an  extension  of 
time  in  preparing  appeal  in  above  entitled  action: 

It  Is  Ordered,  that  the  time  to  prepare  and  com- 
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plete  the  appeal  in  above  entitled  case  and  file  same 
is  hereby  extended  to  August  2,  1948. 
/s/  J.  F.  T.  O'CONNOR, 

Judge  of  the  above  entitled 
District  Court. 
[Endorsed:  Filed  June  7,  1948.  [127-8] 


[Title  of  District  Court  and  Cause] 
STATEMENT   OF   POINTS   UPON  WHICH 
APPELLANTS  RELY  UPON  ON  APPEAL 
Claims  of  Appellants,  William  D.  Noland,  Trus- 
tee, and  AVilliam  D.  Noland,  Personal,  in  submit- 
ting statement  of  points,  are  as  follows: 

Point  1. 
T'hat  Dr.  William  D.  Noland  Estate,  Ltd.,  is  a 
benevolent  trust  estate,  and  a  charitable  organiza- 
tion, organized  by  a  contract  by  and  between  the 
trustees,  and  is  established  by  said  contract  to  be 
administered  by  natural  person  trustees  in  a  joint 
tenancy,  holding  in  trust  as  to  distribution  of  avails, 
acting  under  citizenshij),  common  Jaw  rights  of  con- 
tract, and  constitutional  rights,  federal  laws  and 
unmunities  vouchsafed  to  all  persons,  as  set  forth 
and  provided  in  the  constitution  of  the  United 
States  of  America,  and  so  organized  on  Jmie  1, 
lf)3r),  with  a  board  of  trustees  and  numerous  bene- 
ficiaries who  are  poor  people  and  poor  children 
who  are  unable  to  pay  for  services.  [129]  And  the 
District  Court  of  the  United  States  in  and  for 
Southern  District  of  California,  Central  Division, 
in     making     and     entering     sunnnary     judgments 


Harry  C.  Westover  123 

against  the  second  amended  bill  of  complaint  is  a 
denial  of  due  process  of  law. 

Point  2. 
The  aforesaid  District  Court  of  the  United  States 
in  and  for  Southern  District  of  California,  granted 
motions  for  summary  judgments  and  dismissed  the 
second  amended  bill  of  complaint,  and  the  record 
sliows  that  the  aforesaid  Internal  Revenue  Col- 
lectors and  Agents,  cited  section  167,  Title  26,  of 
the  Federal  Internal  Code  in  support  of  assigning, 
transferring  and  delivering  assets,  funds  and  prop- 
erty from  the  aforesaid  benevolent  trust  estate  to 
the  account  of  William  D.  Noland  personally,  and 
said  section  167  of  the  Federal  Internal  Revenue 
Code,  provides,  that  where  the  trustee,  trustor,  and 
beneficiary  are  one  and  the  same,  the  income  tax 
is  charged  to  the  trustor,  and  in  the  aforesaid 
benevolent  trust  estate  there  are  a  board  of  trustees 
and  niunerous  beneficiaries,  the  said  granting  of 
motions  for  summary  judgments  and  dismissing  of 
the  second  amended  bill  of  comjolaint  by  the  said 
District  Court  was  a  denial  of  due  process  of  law. 

Point  3. 
Aforesaid  section  167  of  the  Federal  Internal 
Revenue  Code  does  not  apply  to  the  aforesaid 
benevolent  trust  estate  and  it  does  not  apply  to 
William  D.  Noland  personally,  therefore,  the  afore- 
said Internal  Revenue  Collectors  and  Agents  vio- 
lated section  23,  Subdivision  (o)  which  provides  for 
charitable  and  other  contributions,  and  paragraph 
(2)   provides,  a  corporation,  trust,  or  community 
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chest,  fund,  or  fouiidatioii,  created  or  organized  in 
tiie  United  k^tates  or  in  any  possession  thereof  or 
under  the  laws  of  tlie  United  States  or  of  any  pos- 
session of  the  United  States,  organized  and  oper- 
ated exclusively  for  religious,  charitable,  scientific, 
literary,  or  educational  purposes,  or  for  the  pre- 
vention of  cruelty  to  [130]  children  or  animals,  no 
part  of  the  net  earnings  of  which  enures  to  the 
benefit  of  any  private  shareholder  or  individual, 
and  no  substantial  jjart  of  the  activities  of  wliich 
is  carryuig  on  propaganda,  or  otherwise  attempting 
to  influence  legislation.  The  said  provision  of  Title 
26,  section  23,  (o)  (2)  is  the  law  that  governs  the 
aforesaid  benevolent  trust  estate  and  not  the  afore- 
said section  167,  Title  26,  of  the  Federal  Internal 
Revenue  Code  as  cited  by  said  Internal  Revenue 
CoUectoi's  and  Agents,  in  suport  of  their  unlawful 
activities  as  set  forth  in  the  record  on  appeal,  and 
the  United  States  District  Court,  Southern  District 
of  California,  Central  Division,  in  making  and  en- 
tering smmnary  judgments  and  dismissing  second 
amended  bill  of  complaint  w^as  a  denial  of  due 
i)2-ocess  of  law. 

Wherefore,  aj^pellants,  respectfully  submit  con- 
cise statement  of  points  herewith  on  w^liich  they 
rely  upon  on  appeal. 

Dated.  Los  Angeles,  Calif.  June  28,  1948. 
Resi)ectful]y  Submitted, 

/s/  WILLIAM  D.  NOLAND, 

Trustee,  In  Propia  Persona, 
/s/  WILLIAM  D.  NOLAND, 

Personal,  In  Propia  Persona. 

[Endorsed] :  Filed  July  1,  1948.  [131] 
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[Title  of  District  Court  and  Cause] 

DEFENDANTS'  AMENDED  DESIGNATION 

OF  ADDITIONAL  PORTIONS  OF  RECORD 

NECESSARY  FOR  CONSIDERATION  OF 

THE  COURT  ON  APPEAL 

Come  now  the  defendants  herein,  by  and  through 
their  undersigned  attorneys  and  hereby  designate 
the  following  additional  portions  of  the  record  as 
portions  necessary  for  consideration  on  appeal : 

1.  Defendants'  motion  to  dismiss  together  with 
affidavits  filed  September  6,  1947; 

2.  Plaintiff's  objections  to  motion  to  dismiss 
filed  September  10,  1947; 

3.  This  designation  of  additional  portions  of 
record  necessary  for  consideration  of  the  court  on 
appeal. 

Dated:  July  8,  1948. 

JAMES    M.    CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL  and 
GEORGE  M.  BRYANT, 

Assistant  U.  S.  Attorneys. 

EUGENE  HARPOLE, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

By   /s/  E.  H.  MITCHELL, 

Attorneys  for  Defendants. 
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it  is  Hereby  Stiimlated  by  the  complainants 
undersigned  that  the  foregoing  amended  designa- 
tion ]nay  be  filed  by  the  defendants. 

Dated:  This  9th  day  of  July,  1948. 

/s/  WILLIAM  D.  NOLAND, 

Trustee,  In  Propia  Persona. 

/s/  WILLIAM  D.  NOLAND, 

Personal,  In  Propia  Persona. 
Complainants. 

[Endorsed]  :  Piled  July  9,  1948.  [133] 


[Title  of  District  Court  and  Cause] 

CERTIFICATE  OP  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  nmnbered  from  1  to  133,  inclusive,  contain 
fuJl,  true  and  correct  copies  of  Motion  to  Dismiss; 
Affidavit  in  Support  of  Motion  to  Dismiss;  Objec- 
tion to  Motion  to  Dismiss ;  Second  Amended  Dill  of 
Complaint;  Affidavit  in  Support  of  Second 
Amended  Complaint  Exhibit  A.  Attached;  Affi- 
davit in  Support  of  Second  Amended  Complaint 
Exhibit  E  Attached;  Notice  of  Motion;  Motion  by 
Defendant  Harry  C.  Westover  I'or  Summarv  Jiidi,- 
ment;  Affidavit  in  Support  of  Motion  by  Defend- 
ant Harry  C.  Westover  for  Summary  Judgment; 
Motion  by  Defendants  Other  Than  Harry  C.  West- 
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over  for  Summary  Judgment ;  Affidavits  of  George 
D.  Martin,  Raymond  B.  Sullivan,  John  H.  Cramer, 
Xorman  Hayw^ard  in  Support  of  Motion  for  Smn- 
mary  Judgment;  Objection  to  Motion  by  Defend- 
ants Other  Than  Harry  C.  Westover  for  Smnmary 
Judgment;  Objection  to  Motion  by  Defendant 
Harry  C.  Westover  for  Summary  Judgment;  Sum- 
mary Judgment  in  Favor  of  Defendant  Harry  C. 
Westover;  Summary  Judgment  in  Favor  of  De- 
fendants George  D.  Martin,  Norman  Hayward, 
Raymond  B.  Sullivan  and  John  H.  Cramer ;  Motion 
to  Amend  Complaint ;  Minute  Order  Entered  March 
30,  1948;  Docket  Entries  3-19-48  to  5-4-48;  Notice 
of  Appeal;  Cost  Bond  on  Appeal;  Designation  of 
Record  on  Apj^eal;  Bill  of  Complaint  and  Applica- 
tion for  Temporary  Restraining  Order ;  Temporary 
Injunction  and  Permanent  Injunction  in  Case  No. 
5716-W;  Separate  Orders  and  Judgments  of  Dis- 
missal as  to  Defendant  Joseph  D.  Niuian,  Jr.  and 
George  D.  Martin  et  al  in  Case  No.  5716-W;  Affi- 
davit and  Order  Extending  Time  to  Docket  Appeal ; 
Statement  of  Points  Upon  Which  Appellants  Rely 
on  Appeal  and  Defendants'  Amended  Designation 
of  Additional  Portions  of  Record  on  Appeal  which, 
together  with  copy  of  reporter's  transcript  of  pro- 
ceedings on  March  30,  1948  and  April  19,  1948, 
transmitted  herewith,  constitute  the  record  on  ap- 
peal to  the  United  States  Circuit  of  Appeals  for  the 
Ninth  Circuit. 

I   further   certify  that  my   fees   for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
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record  amount  to  $16.85  Avliicli  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  15th  day  of  July,  A.  D.  1948. 

(Seal)  EDMUXD  L.  SMITH, 

Clerk. 
By    /s/  Theodore  Hocke, 
Chief  Deputy. 


In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Honorable  Charles  C.  Cavanah,  Judge  presiding. 

No.  7315-0 'C— Civil 

WITJ.TAM  D.  NOLAND,  H.  K.  MILLER  and 
HARRY  R.  MAXWELL,  Trustees,  Dr.  AVIL- 
TJAM  D.  NOLAND  TRUST  ESTATE,  LTD., 
a  Benevolent  Trust  Estate,  and  WILLIAM  D. 
NOLAND, 

Plaintiffs, 
vs. 

HARRY  C.  WESTOVER,  Collector,  United  Stat(-> 
Treasury  Department,  etc.;  GEORGE  D.  MAR- 
TIK  etc.:  NORMAN  HAYWARD,  etc.:  RAY- 
MOND B.  SULLIVAN,  etc.;  and  JOHN  H. 
CRAMER,  etc. ; 

Defendants. 
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REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
Tuesday,  March  30,  1948 

Appearances:  For  the  Plaintiffs:  William  D. 
Noland,  in  pro.  per.  For  the  Defendants:  Geoi'.ee 
M.  Bryant,  Assistant  U.  S.  Attorney;  Eoren  P. 
Oakes.  Special  Attorney,  Bureau  of  Internal  Reve- 
nue. [1*] 

The  Court:     You  may  proceed. 

The  Clerk:  Case  No.  7315,  William  D.  Noland 
and  others  versus  Harry  C.  Westover  and  others. 

Mr.  Noland:     I  am  ready. 

Mr.  Oakes:     The  defendant  is  ready. 

The  Court:     Tell  me  something  about  this  case. 

Mr.  Oakes:  In  this  case  the  complainants  ori2:i- 
nally  sued  Harry  C.  Westover,  the  Collector  of 
Internal  Revenue  and  of  course  I  represent  the 
Collector  as  Attorney  for  the  Bureau  of  Internal 
Revenue. 

After  the  original  complaint  was  filed,  the  com- 
plainant amended  the  complaint  so  that  in  addi- 
tion to  suing  the  collector  they  named  four  addi- 
tional defendants. 

Now,  all  of  the  additional  defendants  are  Inter- 
nal Revenue  Agents,  so  now  we  have  a  suit  against 
five  defendants,  whereas,  originally,  the  suit  was 
against  the  Collector  of  Internal  Revenue  only — 
the  Government. 

*  Pasre  numbering:  appearing  at  foot  of  page  of  original 
certified  Reporter's  Transcript. 
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The  Court:  In  other  words,  thev  amended  the 
amended  complaint  and  brought  in  four  more  de- 
fendants ? 

Mr.  Oakes:     That  is  it  exactly. 

The  Court:     Did  they  serve  them? 

Mr.  Oakes:     All  served,  yes. 

The  Court:     Very  well.  [2] 

Mr.  Oakes:  So  the  issues  are  a  little  different 
with  respect  to  the  Collector  of  Internal  Revenue 
and  the  Internal  Revenue  Agents. 

Consequently  the  Government  filed  one  motion 
for  summary  judgment  on  behalf  of  the  Collector 
and  filed  a  separate  motion  for  summary  judgment 
on  behalf  of  the  four  additional  defendants,  the 
four  additional  defendants  being  Internal  Revenue 
Agents. 

So,  the  first  motion  I  will  present  to  your  Honor 
will  be  the  one  on  behalf  of  the  Collector  of  Inter- 
nal Revenue. 

We  began  that  motion  by  stating  the  grounds  in 
support  of  the  motion  for  summary  judgment  on 
behalf  of  the  Collector,  and  the  first  ground  wa;-^. 
that  the  defendant  Collector  was  entitled  to  sum- 
mary judgment  on  the  ground  of  stare  decisus.  T 
use  that  term  because  the  same  complainants  sued 
the  same  Internal  Revenue  Agents  in  a  prior  pro- 
ceeding in  this  court  which  was  heard  by  Judge 
Weinberger. 

Judge  Weinberger  granted  the  Government's  mo- 
tion to  dismiss  in  the  prior  suit. 

Th(^  Court:  Is  this  the  same  alleged  cause  of 
action  or  a  different  cause  of  action? 
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Mr.  Oakes :  The  cause  of  action  against  the  f our 
Internal  Revenue  Agents  was  a  requested  injunc- 
tion. That  was  denied.  There  has  been  no  subse- 
quent attempt  to  get  an  injunction — to  get  injunc- 
tive relief  so  that  is  out  of  the  [3]  picture  at  this 
time.  However,  in  the  current  suit  there  is  an 
attempt  to  obtain  declaratory  relief  as  to  what  the 
tax  liabilities  might  be,  and  there  is  an  attempt  to 
allege  fraud  against  these  Internal  Revenue  Agents. 

The  Court:  Was  that  presented  to  Judge  Wein- 
berger in  the  other  suit? 

Mr.  Oakes:     Absolutely. 

The  Court:     The  same  cause  of  action? 

Mr.  Oakes:     That  is  the  Government's  position. 

The  Court:     Do  the  pleadings  show  that? 

Mr.  Oakes:  Yes.  An  examination  of  the  com- 
plaint before  Judge  Weinberger  will  show  that  the 
complainants  charged  that  the  Internal  Revenue 
Agents  acted  fraudulently  and  that  was  an  issue 
before  Judge  Weinberger.  He  decided  that  in 
favor  of  the  Internal  Revenue  Agents. 

And  also  in  the  prior  litigation  there  was  an  at- 
tempt to  obtain  declaratory  relief  and  have  the 
court  adjudicate  the  tax  liabilities  involved.  And 
that  was  also  held  in  favor  of  the  Internal  Revenue 
Agents  in  the  prior  proceedings.  The  prior  pro- 
ceedings are  No.  5716-W. 

So,  in  presenting  this  motion  on  behalf  of  the 
Internal  Revenue  Agents,  we  have  argued  that  the 
prior  proceeding  before  Judge  Weinberger,  was 
res  ad  judicata. 
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Now,  we  cannot  claim  that  it  is  res  ad  judicata 
against  th(^  defendant  Collector  because  the  Collec- 
tor was  [4]  not  a  party  to  the  prior  proceedings, 
so  in  the  alternative  we  merely  state  that  it  is  stare 
decisus  as  to  the  Collector  because  the  Internal 
Revenue  Agents,  in  the  former  proceedings,  were 
alleged  to  have  acted  fraudulently  and  refunds  were 
sought  in  the  prior  proceeding — declaratory  relief 
was  sought  in  the  prior  proceeding. 

All  those  matters  were  adjudicated  in  favor  of 
the  Agents  by  Juge  Weinberger,  so  we  say  that  it 
is  res  adjudicata  in  this  proceeding  as  to  the 
Agents.  And  as  to  the  Collector,  we  feel  that  on 
the  ground  of  stare  decisus  the  Collector  should 
likewise  not  be  liable  because  the  Collector  of  In- 
ternal Revenue  does  not  have  control  over  Internal 
Revenue  Agents. 

I  have  submitted  rather  comprehensive  rie^^  ' - 
I'andums  of  authorities  in  these  cases  and  I  point(^d 
out  that  under  Chapter  42  of  the  Internal  Revenue 
Code,  at  Section  3990  of  the  Code,  Deputy  Collec- 
tors are  under  the  supervision  and  control  of  tho 
Colh-ctor  of  Internal  Revenue  Agents,  but  under 
Chapter  43  of  the  Code  there  is  a  separate  section 
as  to  Internal  Revenue  Agents. 

The  Internal  Revenue  Agents  are  under  the  con- 
trol of  the  Revenue  Agent  in  charge.  Consequently 
the  Collector  of  Internal  Revenue  would  have  no 
control  over  what  Internal  Revenue  Agents  did. 

It  is  just  a  matter  of  the  statute.  The  Collector 
[5]  has  control  of  his  deputies  but  he  cannot  boss 
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ciroiind  the  Internal  Revenue  Agents  who  have  a 
different  superior  officer,  namely,  the  Revenue 
Agent  in  charge. 

Now,  an  important  fact  in  connection  with  this 
is  that  the  Collector,  namely,  Mr.  Westover,  took 
over  his  duties  as  Collector  in  this  district  on  July 
1,  1943,  and  the  acts  in  question  of  which  the  com.- 
plainants  have  made  complaint,  took  place  prior  to 
July  1,  1943.  So,  Collector  Westover  wasn't  even 
in  the  Government  service  during  these  earlier 
years  and  he  obviously  could  not  have  been  con- 
trolling the  Internal  Revenue  Agents  whose  acts 
are  complained  of,  not  only  in  the  pleadings  before 
your  Honor  in  this  case,  but  also  in  the  pleadings 
in  the  case  before  Judge  Weinberger  in  which  the 
agents  were  sued. 

In  fact  the  agents  in  that  case  were  sued  for  fifty 
thousand  dollars  damages  for  their  allegedly  fraud- 
ulent acts  and  Judge  Weinberger  decided  that  in 
favor  of  the  Internal  Revenue  Agents  by  dismiss- 
ing the  action  against  them. 

Now,  while  I  am  still  handling  this  m.otion  on 
behalf  of  the  Collector,  I  want  to  point  out  that  the 
relief  which  is  now  sought  is  to  obtain  refunds. 

Now,  of  course  when  any  taxpayer  wants  to  ob- 
tain refunds  he  is  privileged  to  sue  the  Collector 
who  collected  the  taxes  in  question.  But  in  this 
case  Collector  Westover  [6]  didn't  start  on  his 
duties  as  Collector  until  July  1943,  and  it  is  shown 
by  the  pleadings  that  all  of  the  collections  here 
were  made  prior  to  July  1,  1943.     So,  we  think 
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that  ])oint  is  the  most  obvious  point  that  we  would 
care  to  present  to  your  Honor. 

I  have  cited  numerous  cases  in  the  memorandum 
of  points  and  authorities.  The  leading  case  is  by 
the  United  States  Supreme  Court.  It  is  Smietanka 
vs.  Indiana  Steel  Company,  257  U.  S.,  page  1. 

That  case  simply  holds  that  suit  cannot  be 
brought  against  one  Collector  for  taxes  which  were 
collected  by  his  predecessor  in  office.  So,  I  don't 
think  there  can  be  any  question  whatsoever  about 
that  principle. 

In  this  case  the  Collector,  Collector  Westover,  is 
sued  with  respect  to  collections  which  were  made 
by  a  prior  collector,  a  man  by  the  name  of  Rogan, 
who  is  not  even  a  party  to  the  suit. 

That  is  the  principal  ground  on  which  we  ask  for 
summary  judgment  on  behalf  of  Collector  West- 
over,  namely,  that  he  took  office  subsequent  to  these 
collections  and  is  not  the  party  who  collected  them, 
and  hence,  the  suit  is  improperly  brought  against 
him. 

And  the  other  grounds  supporting  this  motion  by 
Collector  Westover  is  as  I  mentioned  before,  he 
didn't  have  control  over  these  Internal  Revenue 
Agents  and  they  made  [7]  their  collections  prior 
to  the  time  at  which  he  took  office. 

In  the  motion  of  Collector  Westover  I  have  speci- 
fied that  many  of  the  arguments  which  we  will 
present  on  behalf  of  the  Agents  also  apply  to  sup- 
port the  summary  judgment  in  favor  of  the  Col- 
lector. 
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That,  briefly,  is  all  I  set  forth  in  my  motion  for 
summary  judgment  on  behalf  of  Collector  West- 
over  and  the  other  motion  has  more  grounds.  In 
fact,  it  goes  into  more  detail  and  raises  points  which 
are  in  favor  of  summary  judgment,  in  favor  or  the 
Internal  Revenue  Agents  themselves  through  a 
separate  motion  filed  on  behalf  of  the  Internal 
Revenue  Agents. 

That  is  all  I  care  to  mention  at  this  time. 

The  Court:     What  is  in  your  second  motion? 

Mr.  Oakes:  Well,  if  it  is  agreeable  to  youi* 
Honor,  I  will  now  proceed  to  my  second  motion. 

The  Court:     Yes. 

Mr.  Oakes :  Now,  the  second  motion  is  on  behalf 
of  the  four  Internal  Revenue  Agents  who  were 
brought  into  these  proceedings. 

Now,  the  first  grounds  supporting  the  motion 
for  summary  judgment  on  behalf  of  the  agents,  is 
the  ground  I  have  already  intimated  to  your  Honor, 
and  that  is  that  v/e  feel  the  prior  proceeding  before 
Judge  Weinberger  disposed  of  every  issue  that  is 
nov/  presented  and,  hence,  the  first  [8]  ground  is 
res  adjudicata,  and  I  have  cited  authorities  in  sup- 
port of  that. 

The  motion  to  dismiss  in  the  proceeding  befor(^ 
Judge  Weinberger,  took  the  place  of  what  would 
previously  have  been  known  as  a  general  demurrer. 
In  other  words,  we  attack  the  sufficiency  of  thp 
complaint  and  were  upheld  in  that  motion. 

Now,  I  have  also  cited  authorities  that  any  ad- 
judication on  a  motion  such  as  that  is  an  adjudica- 


136  William  D,  Noland,  Etc.,  vs, 

tion  on  the  merits  and  therefore  is  entitled  to  ])e 
treated  as  res  adjudicata  when  the  case  was  dis- 
posed of  in  that  fashion. 

The  second  ground  in  support  of  the  motion  b}; 
the  agents,  is  that  there  have  been  only  two  refund 
claim.s  filed,  according  to  the  exhibits  attached  to 
the  amended  complaint. 

These  refund  claims  do  not  involve  very  large 
amounts.  One  of  them  sets  forth  an  item  of  $80.45. 
That  relates  to  taxes  for  the  year  1937. 

The  only  other  claim  covers  an  item  of  $35.64 
Por  the  year  1942. 

Now,  as  to  these  agents  the  same  principle  ap- 
plies that  I  mentioned  in  connection  with  the  Col- 
lector of  Internal  Revenue. 

Collector  Westover  didn't  make  any  collections, 
[9J  therefore  he  can't  be  sued  for  what  he  did  not 
collect.  Likewise,  as  to  these  four  Internal  Reve- 
nue Agents.  Their  duties  were  to  investigate  nnd 
so  none  of  them  collected  any  of  these  funds.  As 
to  one  of  the  four  agents,  a  man  by  the  name  o^ 
Hayward,  he  did  receive  some  cash  from  Dr.  No- 
land,  and  as  a  matter  of  convenience  and  on  behalf 
of  T)r.  Noland  for  the  Trust,  he  turned  that  in  to 
the  Collector — Collector  Rogan,  who  had  the  job 
of  collector  prior  to  the  time  that  Collector  West- 
over  took  office. 

We  think  it  is  very  immaterial  as  to  the  fact  that 
Agent  Hayward  had  this  money  in  connection  with 
transmitting  it  to  Collector  Rogan,  because  that 
particular  payment  was  made  more  than  three  years 
prior  to  the  time  that  the  refund  claim  was  filed. 
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That  is  a  furtlier  point  that  we  need  to  present. 
That  is,  that  the  $80.45  is  outlawed  by  the  statute 
of  limitations  and  it  would  be  wholly  immaterial 
as  to  who  collected  that  amount  because  no  refund 
claim  to  that  amount  was  filed  within  the  three 
years  allowed  by  the  statute. 

So,  the  essence  of  that  point  is  that  the  agents 
did  not  collect  and  the  only  person  who  could  be 
siH^d  for  amounts  collected  would  be  Collector  Ro- 
gan,  who  is  not  a  party  to  this  suit.  The  only  Col- 
lector who  is  in  this  litigation  is  Collector  West- 
over,  and  he  took  over  his  [10]  duties  after  the 
amounts  were  paid  by  Dr.  Noland  or  by  the  Trust. 

Xow,  we  have  a  third  ground  in  support  of  the 
motion  by  the  agents.  That  ground  is  that  there 
is  a  lack  of  indispensable  parties  complainant. 

This  suit  purports  to  be  brought  on  behalf  of 
certain  Trustees.  The  only  party,  as  I  understand 
it,  who  is  before  the  court  is  Dr.  Noland  himself. 
He  lias  brought  the  suit  in  his  individual  capacity 
and  also  has  brought  the  suit  as  one  of  the  three 
Trustees. 

isTow,  it  is  also  a  matter  of  record  that  Dr.  Noland 
is  not  an  attorney  at  law.  Of  course  we  don^t  have 
any  objection  to  his  appearing  here  on  behalf  of 
himself.  That  is  his  legal  privilege.  But  he  doesn't 
have  the  right  to  represent  any  Trustees  other  than 
himself;  and  the  other  Trustees  are  not  before  the 
court  and  I  believe  that  the  latest  amendment  by 
Dr.  Poland  is  to  the  effect  that  he  does  not  intend 
to  make  any  attempt  to  bring  the  other  Trustees 
before  this  court. 
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Now,  in  the  supporting  memoranda  on  this  i)oint, 
of  lack  of  indispensable  parties,  we  have  mad(^  a 
quotation  from  the  document  which  is  the  so-called 
charitable  Trust.  That  charitable  Trust  specifically 
provides  that  the  Trustees  must  act  collectively. 

Now,  since  the  word  ^^collectively"  was  used,  that 
[11]  obviously  connotes  that  the  three  Trustees  must 
all  join  or  act  collectively  and  therefore  no  single 
Trustee,  such  as  Dr.  Noland,  would  have  the  requi- 
site authority  to  come  in  and  bring  this  litigation. 
Even  if  the  Trust  agreement  had  not  used  that 
term,  that  collective  action  was  required,  neverthe- 
less, there  are  a  great  many  authorities,  and  I  have 
taken  the  liberty  of  citing  a  few.  One  very  brief 
quotation  from  65  Corpus  Juris,  1032: 

^^  Generally  speaking  in  a  suit  relative  to  the 
establishment  and  enforcement  of  a  trust,  the 
trustee  is  a  necessary  party.  If  there  are  two 
or  more  trustees  all  must  be  made  parties." 

So,  here  we  have  a  trust  with  three  parties  and 
it  is  imposible  to  bring  in  three  of  them  because 
Dr.  Noland  is  not  an  attorney  and  cannot  represent 
the  Trustees  other  than  himself.  Under  the  law 
all  three  Trustees  would  have  to  be  parties  and  only 
one  of  them  is  here  and  the  document  required  col- 
lective action  by  all  three  Trustees. 

We  don't  have  to  go  into  the  merits  of  this  case, 
})ut  just  in  passing,  this  is  a  situation  where  if  the 
merits  are  ever  litigated  in  some  subsequent  law- 
suit the  issue  will  be  whether  the  income  which  Dr. 
Noland  earned  as  a  Doctor  of  Chiropractic,  whether 
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tliat  income  should  go  on  the  income  tax  return  of 
Dr.  Noland  as  an  individual;  and  [12]  that  has 
been  the  position  of  the  Government  in  its  reports 
by  the  Internal  Revenue  Agents,  which  Dr.  Poland 
complains  about.  Or  whether  his  earnings  as  a 
chiropractic  doctor  should  be  placed  on  the  income 
tax  return  filed  on  behalf  of  this  so-called  charitable 
trust. 

Now,  certainly  there  is  no  dispute  about  the  fact 
that  these  earnings,  which  I  understand  run  10  or 
15  thousand  dollars  a  year,  would  have  to  go  on 
somebody's  income  tax  return.  They  would  either 
have  to  be  on  the  income  tax  return  of  the  Trust, 
as  alleged  by  Dr.  Noland,  or  they  would  have  to  go 
on  the  individual  income  tax  return  of  Dr.  Noland 
as  alleged  by  the  Government. 

So,  we  have  this  peculiar  situation  where,  since 
it  is  a  question  of  whether  the  income  is  taxed  to 
the  Trust  or  whether  it  is  taxed  to  Dr.  Noland,  Dr. 
Noland  obviously  has  a  personal  interest  in  the 
matter  and  for  that  reason  we  say  that  he  is  not 
qualified  to  represent  the  trust  because  his  interest 
would  be  to  transfer  or  allocate  the  income  to  the 
Trust  rather  than  having  it  allocated  to  his  indi- 
vidual income  tax  return. 

And  on  that  basis  we  dispute  the  right  of  Dr. 
Noland  to  bring  this  action  which  involves  a  trust 
mth  three  different  Trustees. 

Now,  going  to  the  fourth  point,  which  is  alto- 
gether separate,  we  point  out  in  our  motion  on  be- 
half of  the  [13]  Internal  Revenue  Agents  that  this 
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amended  complaint  seeks  to  obtain  a  declaratory 
judgment  and  have  this  District  Court  pass  on  those 
questions  which  I  have  just  set  forth,  namely, 
whether  the  income  is  taxable  to  the  individual  or 
taxable  to  the  Trust.  And  since  the  complaint 
seeks  declaratory  relief  and  seeks  an  adjudication 
on  those  tax  issues  that  I  have  mentioned,  we  state 
that  the  complaint  violates  Section  274  (d)  of  the 
judicial  code.     That  section  reads  as  follows: 

^^In  cases  of  actual  controversy  except  with 
respect  to  federal  taxes,  the  courts  of  the 
United  States  shall  have  power  upon  petition 
******  to  declare  rights  and  other 
legal  relations  of  any  interested  party  petition- 
ing for  such  declaration  *  *  *" 
and  so  forth. 

Therefore,  Congress  in  enacting  the  judicial  code 
specifically  provided  the  parties  could  come  into 
Federal  courts  and  obtain  declaratory  relief:  ^^ Ex- 
cept with  respect  to  federal  taxes." 

So,  we  have  the  most  specific  provision  there  in 
Section  274  (d)  of  the  Judicial  Code.  That  is  Sec- 
tion 400,  Title  28,  U.S.C.A.,  to  the  effect  that  declar- 
ator.y  relief  cannot  be  obtained  in  this  court  on  fed- 
eral tax  issues.  [14] 

We  have  also  cited  numerous  cases  upholding 
that  principle  where  declaratory  relief  is  not  avail- 
able on  federal  tax  issues. 

The  fifth  ground  in  support  of  the  motion  would 
be  that  the  refund  claims  are  inadequate.  In  other 
words,  there  is  a  variance  between  the  relief  sought 
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by  the  refund  claims  and  the  relief  sought  in  the 
complaint. 

The  variance  is  fatal  and  therefore  this  is  a  sep- 
arate groimd  upon  which  the  Internal  Revenue 
Agents,  as  well  as  the  Collector,  are  entitled  to  sum- 
mary judgment. 

The  refund  claims  were  filed  on  behalf  of  the 
Trust,  and  copies  of  those  refund  claims  were  at- 
tached to  the  amended  complaint  by  Dr.  Noland. 

Now,  since  the  refund  claims  specifically  provide 
that  the  refunds  sought  by  the  Trust  and  Dr.  No- 
land,  admits  that  he  cannot  bring  the  other  Trus- 
tees into  this  j^roceeding. 

"^rhat  is  a  further  ground  why  the  court  cannot 
grant  the  refunds  which  have  been  sought. 

And  Point  No.  6  in  support  of  the  motion  on 
behalf  of  the  agents  is  the  statute  of  limitations 
which  I  have  already  indicated  to  your  Honor. 

Refund  claims  have  to  be  filed  within  three 
years  from  the  date  on  which  the  return  was  filed. 
I  have  quoted  the  statute  which  provides  when  suits 
can  be  brought  in  the  Federal  courts  and  the  statute 
which  provides  the  deadline  [15]  as  to  filing  a  re- 
fund claim.  And  then  just  to  apply  the  law  to  the 
facts,  we  have  recited  in  our  motion  and  in  our 
memorandum  that  the  amended  complaint  itself 
shows  that  the  claim  for  refund  was  filed  Mareli 
15th,  1946,  and  the  complainants'  papers  also  show 
that  the  payment  of  $80.45  was  made  July  6,  1942. 

So,  obviously,  if  payment  was  made  on  July  6, 
1942,  that  is  more  than  three  years  prior  to  March 
15,  1946,  and  hence  the  three-year  period  had  al- 
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ready  passed  prior  to  the  time  that  this  refund 
claim  was  filed. 

The  only  other  refund  claim  also  purports  to 
liaA'e  been  filed  March  15,  1946,  and  dates  of  pay- 
ment were  on  or  before  March  15,  1943,  according 
to  the  complainants^  papers  here  and  again  it  would 
appear  that  more  than  three  years  have  elapsed 
betw^een  the  date  of  payment  and  the  date  of  filing 
of  the  refiuid  claim. 

Now,  I  will  pass  on  to  Ground  No.  7  in  support 
of  the  motion  by  the  agents. 

I  have  indicated  previously  the  nature  of  that, 
namely,  that  what  the  agents  did  was  to  determine 
that  the  income  earned  by  Dr.  Noland  in  his  pro- 
fession should  be  taxed  to  him  rather  than  be  taxed 
to  a  charitable  trust.  A  charitable  trust  can't  prac- 
tice chiropractic.  The  earnings  were  by  the  doctor 
himself  and  therefore  the  agents  applied  author- 
ities, such  as  Lucas  vs.  Earl.  That  case  contains  a 
very  famous  sentence  by  the  late  Mr.  Justice 
Holmes  to  [16]  the  effect  that: 

^^The  fruits  of  the  tree  should  be  attributed 
to  the  tree  upon  which  they  grow." 

In  other  words,  in  a  case  such  as  that  a  man 
who  makes  earnings  cannot  arbitrarily  allocate 
them  to  his  wife  or  someone  else.  So,  in  this  case 
we  likewise  contend  that  the  earnings  by  the  doc- 
tor cannot  be  allocated  to  a  trust. 

We  have  also  cited  numerous  other  cases  whicli 
apply  that  same  principle  in  the  ease  of  Lucas  vs. 
Earl. 
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But  we  do  not  mean  to  get  into  the  merits  of 
that  question  because  the  merits  cannot  be  argued 
when  there  haven't  been  proper  refund  claims  and 
there  haven't  been  proper  parties  and  when  the 
statute  of  limitations  applies  and  when  these  issues 
were  previously  adjudicated.  And  on  the  other 
grounds  that  this  isn't  the  proper  time  to  go  into 
tlu^  merits.  But  I  mention  the  merits  because  Dr. 
Noland  alleged  in  his  complaint  that  the  Internal 
Revenue  Agents  acted  fraudulently,  so  we  have  re- 
plied and  state  the  only  thing  which  they  really  did 
was  to  make  this  determination  which  we  believe 
was  sound  and  we  would  support  that  if  this  case 
is  ever  litigated  on  the  merits. 

Now,  the  final  gromid  in  support  of  the  motion 
for  summary  judgment  is  to  the  effect  that  there 
hasn't  been  any  claun  stated  or  facts  alleged  upon 
which  relief  can  be  [17]  granted.  In  other  words, 
that  ground  is  equivalent  to  what  w^as  previously 
known  as  a  general  demurrer,  and  that  was  the 
ground  that  we  urged  before  Judge  Weinberger 
when  the  same  Revenue  Agents  were  sued  on  the 
same  allegations. 

Now,  the  allegations  throughout  the  amended 
comj^Jaint  before  your  Honor  and  the  allegations  in 
the  complaint  before  Judge  Weinberger,  were  to 
the  effect  that  the  agents  had  acted  fraudulently 
and  maliciously  and  didn't  act  in  good  faith  in 
making  these  determinations. 

So,  in  this  final  ground  we  have  cited  authorities 
to  the  effect  that  for  a  complainant  to  merely  allege 
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legal  conclusions  such  as  fraud  allegations,  is  inade- 
(juate.  It  would  have  to  have  been  specific — specific 
facts  should  have  been  recited  so  the  court  could 
make  the  legal  conclusion  as  to  whether  the  acts  in 
question  or  the  facts  constituted  fraud. 

We  also  point  out  that  if  the  complainant  had 
properly  pleaded  the  facts  relating  to  fraud,  never- 
theless it  would  be  un-availing  and  would  not  be 
the  basis  of  any  relief  on  the  ground  of  authorities 
such  as  Cooper  vs.  O'Connor,  99  Fed.  (2d)  135. 

It  so  happens  that  this  case  until  yesterday  was 
assigned  to  Judge  O'Connor  and  Judge  O'Connor 
in  his  earlier  career  was  Comptroller  of  the  cur- 
rency under  the  Federal  Government,  and  while 
Judge  O'Connor  was  Comptroller  [18]  of  the  Cur- 
rency he  w^as  sued  for  action  w^hich  he  took  and 
made  in  his  official  capacity  as  Comptroller  of  the 
Currency. 

In  this  suit  against  Judge  O'Connor,  when  he 
was  the  Comptroller  of  the  Treasury,  it  w^as  held 
by  the  Court  of  Appeals  for  the  District  of  Colum- 
bia: 

*^The  Acts  of  Appellees  were  performed  in 
the  discharge  of  their  official  duties  and  the 
motives  with  which  those  duties  were  per- 
formed are  immaterial." 

That  is  the  governing  principle  here.  Even  if  Dr. 
Noland  could  prove  that  these  agents  acted  mali- 
ciously, which  of  course  we  deny,  imder  the  princi- 
ple of  this  O'Connor  case  a  public  official  must  go 
out  and  perform  his  duties.  He  must  make  a  de- 
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termination.  He  might  make  a  wrong  determina- 
tion, and  if  he  does  the  courts  are  open  to  a  tax- 
payer who  files  the  proper  refund  claims  and 
l-)rings  suit  within  proper  time  and  in  the  proper 
fashion. 

This  complainant  has  not  done  so.  Now,  the  only 
other  case  I  would  like  to  mention  is  Standard  Nut 
iVlargerme  vs.  Mellon. 

That  case  was  cited  in  the  ease  aii'ainst  Judge 
O'Connor  while  he  was  Comptroller  of  the  Cur- 
rency. 

Now,  the  Nut  Margerine  case  was  brought  against 
Mr.  Andrew  Mellon  w^hen  he  was  Secreary  of  the 
Treasury.  It  was  also  brought  against  Mr.  Oeden 
Mills  w^hen  he  w^as  [19]  Undersecretary  of  the 
Treasury  and  they  brought  in  a  lot  of  other  (xov- 
ernment  officials  and  it  was  held  in  that  Standard 
Nut  Margerine  case  vs.  Secretary  Mellon,  and  that 
was  also  a  decision  by  the  Court  of  Appeals  for  the 
District  of  Columbia,  that  Government  officials 
when  they  go  out  and  make  determinations  they 
must  do  their  duty  and  they  are  not  subject  to  be- 
ing sued  by  some  taxpayer  who  doesn't  like  the  de- 
termination. 

That  is  happening  all  over  the  country.  Taxpay- 
ers who  disagree  with  the  examining  agents  are 
frequently  not  pleased  about  it,  but  our  courts 
would  be  in  a  chaotic  condition  if  every  taxpayer 
who  didn't  agree  with  the  agents  who  made  the  de- 
termination could  come  in  and  bring  suit  and  say 
the  agents  acted  fraudulently  and  maliciously. 
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So,  in  that  case  against  Secretary  Mellon,  which 
1  have  just  cited,  and  the  official  citation  is  72  Fed. 
(2d)    557,   there   is  an   exhaustive  treatise   on  the 
authorities.  They  go  back  and  point  out  the  cases 
where  judges  were  sued.  Obviously  a  judge  is  an 
official   and   he   has   to   make    his    determinations 
within  the  scope  of  his  official  duties  and  a  person 
who  doesn't  like  the  judge's  decision  obviously  can- 
not bring  a  civil  suit  against  the  judge  and  state 
that  his  action  was  malicious  and  fraudulent.  Those 
motives  are  held  to  be  immaterial  and  that  is  why 
we  have  contended  right  along  that  these  charges  of 
fraud  against  our  Internal    [20]   Revenue  Agents 
have   no   proper   place    in   these   proceedings    and 
cannot  form  the  basis  for  any  relief. 
Now^,  that  is  all  I  have  on  that  point. 
In  connection  with  discussing  all  these  grounds  I 
feel  that  I  did  overlook  a  minor  point.  The  docu- 
ment  which   established   tlie   charitable   trust   dis- 
closes three  different  parties  as  the  original  Trus- 
tees. By  the  time  this  suit  is  brought,  howevei',  in- 
stead of  those  three  original  Trustees  we  see  that  the 
Trustes  are  now  William  D.  Noland,  H.  K.  Miller, 
and  Harry  R.  Maxwell.  Those  three  Trustees  are 
not  the  three  Trustees  who  were  listed  in  the  orig- 
inal   ^Frust    agreement    establishing    this    so-called 
charitable  trust. 

So,  we  have  pointed  out  in  my  memos  in  the  file 
that  it  w^as  necessery  for  there  to  be  some  explana- 
tion showing  that  the  parties  who  now  bring  the 
suit   properly   succeeded   to   the   different   parties 
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who  were  the  Trustees  when  the  action  was  brought. 
In  other  words,  if  A,  B,  and  C  were  the  Trustees 
according  to  the  original  Trust  agreement,  it  is 
improper  for  the  suit  to  be  brought  in  the  names 
of,  we  will  say,  X  and  Y,  when  X  and  Y  are  new- 
parties,  and  there  is  nothing  in  the  pleadings  to  ex- 
i^lain  how  the  additional  Trustees  got  in.  That 
point  is  only  cumulative,  however,  because  since 
Dr.  Noland  isn't  a  lawyer  he  cannot  represent  the 
other  Trustees  and  we  feel  they  have  to  be  in  [21] 
here  because  the  Trust  is  before  the  court  in  the 
sense  that  there  is  an  attempt  to  litigate  the  tax 
liabilities  of  the  Trust. 

Now,  the  most  recent  development  in  these  pro- 
ceedings is  a  document  served  on  the  Government 
on  March  19,  1948.  That  document  is  entitled  '^  Pro- 
posals to  Amend  Bill  of  Complaint,''  and  one  of 
the  things  which  will  doubtless  be  advanced  to  your 
Honor  this  morning  is  whether  the  Bill  of  Com- 
plaint can  be  amended  as  set  forth  in  this  docu- 
ment which  was  served  on  the  Government  a  few 
days  ago. 

Part  of  the  relief  requested  in  these  Proposals 
to  Amend  is  to — well,  I  will  quote  it: 

''By  mistake  and  error  names  of  other  Trus- 
tees were  mentioned  as  shown  above  merely 
to  show  that  there  was  more  than  one  trustee 
and  the  Bill  should  be  corrected  by  amending 
said  names,  by  omitting  said  names." 
So  if  your  Honor  should  grant  that  and  allow 
Br.  Noland  to  strike  the  additional  trustees,  we 
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would  claim  that  there  is  a  lack  of  indisi^ensable 
parties  because  then  it  would  only  be  one  trustee, 
whereas  there  were  actually  three  trustees. 

Then  these  Proposals  to  Amend  also  request  the 
court  to  allow  the  prayer  for  relief  to  be  changed. 
T  think  it  is  immaterial  whether  the  prayer  for  re- 
lief is  [22]  changed  because  there  is  no  change  in 
the  facts  alleged.  So,  if  there  is  any  amendment 
along  this  line  we  would  merely  ask  your  Honor 
to  have  the  motions  for  summary  judgment  filed 
against  the  amended  complaint  to  also  stand  against 
the  amended  complaint  as  further  amended  by 
these  Proposals. 

We  don't  think  that  the  complainant  is  entitled 
to  these  additional  amendments  because  he  was  al- 
lowed the  privilege  to  amend  his  complaint  once 
and  these  Proposals  come  at  a  late  date,  after  the  J 
case  has  been  at  issue  for  several  months,  in  tlie 
sense  that  oui*  motions  have  been  pending.  But  if 
the  compJainant  is  to  be  granted  the  privilege  of 
further  amending  w^e  would  merely  request  that  our 
motion  for  smimiary  judgment  stand  against  the 
(iomplaint  as  still  further  amended. 

I'he  only  other  point  I  might  mention  is,  we  have 
endeavored  to  get  the  file  before  Judge  Weinberger 
before  your  Honor  so  you  can  take  judicial  notice — 

T'Jie  Oourt:     The  clerk  can  put  them  on  my  desk. 

Mr.  Oakes:  We  have  the  affidavits  as  to  when 
Collector  Westover  took  over  his  duties  and  per- 
haps that  could  also  be  judicially  noted.  At  least 
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there  is  an  affidavit  on  file  covering  when  Collector 
Westover  took  office. 

The  Court:  Those  files  were  placed  on  my  desk 
this  morning.   [23] 

Mr.  Cakes:     That  is  all. 

The  Court:    You  may  proceed. 

Dr.  JSToland:  Your  Honor,  I  object  to  the  motion 
of  the  defendant  for  res  adjudicata  in  its  entirety. 
I  also  object  to  all  the  motions  in  their  entirety 
upon  the  ground  that  there  is  not  one  citation  in 
Ijoint. 

All  of  their  citations  are  pertaining  to  corpora- 
tions or  individuals.  Not  one  citation  pertains  to  a 
charitable  organization  or  institution  of  any  kind. 
T'herefore,  I  feel  that  their  motions  should  be  de- 
nied. 

That  this  honorable  court  may  better  understand 
the  position  which  I  take  here,  it  is  true  I  am  not  a 
lawyer.  I  am  a  lajmian.  I  am  not  representing  the 
Trust.  The  Trust  is  not  a  complainant.  I  am  not 
representing  the  other  Trustees.  I  am  not  re]jre- 
senting  anyone  or  anything  except  my  personal  in- 
terests as  William  D.  Noland,  Trustee  under  the 
contract,  and  William  D.  Noland  personally. 

The  reason  that  the  Bill  was  written  in  the  man- 
ner in  which  it  was,  was  merely  to  show  that  there 
were  other  trustees  and  for  which  the  Govermnent 
and  the  agents  took  the  stand  of  167.  167  did  not 
apply  to  this  particular  Trust  and  did  not  apply 
to  me  as  an  individual  personally.  167  is  where 
the  Trustee,  the  Trustor  and  beneficiaries  are  one 
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and  the  same  person.  That  is  not  true  in  this  case. 
I  will  not  go  into  that  at  length  because  it  is  all 
[24]  on  file  here. 

This  1'rust  was  established  by  the  late  Judge 
Franklin  Bull. 

He  showed  me  the  papers  of  hundreds  of  ti'usts 
that  he  had  established. 

For  the  court's  information  as  to  his  qualifica- 
tions, he  was  connected  in  previous  years  in  various 
ways  with  the  United  States  Government.  And  as 
he  stated  to  me — that  is,  he  showed  me  his  personal 
files. 

This  Trust  was  created  by  three  Trustees  and  it 
has  many,  many  beneficiaries.  Literally  they  go 
into  hundreds  or  several  thousands,  people  who 
have  benefitted  by  the  Trust. 

So,  all  of  the  citations  by  opposing  counsel  given 
to  this  honorable  court,  are  not  in  point. 

Now,  in  regard  to  the  case  that  was  filed  befori^ 
the  Honorable  Judge  Weinberger,  that  was  a  suit 
in  a  court  of  equity  and  not  a  court  of  law. 

Various  questions  came  up  at  that  time  as  tu 
whether  or  not  I  was  representing  the  Trust,  repre- 
senting other  individuals,  and  the  Honorable  Judgt- 
Weinberger  asked  me  who  I  was  representing.  1 
told  him  myself  as  a  Trustee  and  myself  indi vi- 
dua! ly.  And  if  my  memory  serves  me  right,  hv 
further  asked  me  how  many  people  I  was  in  coui-t 
and  I  told  him  two, — William  D.  Noland,  Trustee 
and  William  D.  [25]  Noland  personally;  that  I  was 
not  representing  the  Trust  or  the  other  individuals; 
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that  the  names  were  merely  to  show  that  167  did 
not  apply  to  me. 

The  Honorable  Judge  Weinberger  ruled  that  1 
had  that  right  and  privilege  and  1  was  in  order  and 
would  not  be  m  jeopardy  if  the  court  or  the  Bar 
Association  permitted  me  to  ijroceed  and  granted 
that  1  was  right. 

The  Honorable  attorney  made  the  statement  in 
substance,  that  the  case  was  dismissed  on  this,  that 
and  the  other,  which  1  will  not  go  into.  You  have 
heard  that. 

Lf  my  memory  serves  me  rightly  the  Honorable 
Judge  Weinberger  dismissed  this  case,  also  at  my 
request,  upon  the  ground  that  the  claims  that  were 
filed  and  carried  to  the  high  tax  court  in  Washing- 
ton had  not  lapsed  for  six  months,  according  to  the 
laws  which  1  did  not  know.  And  the  honorable  at- 
torney of  the  technical  department  of  the  United 
States  (iovernment  undoubtedly  did  not  know  it 
either,  because  he  instructed  me  what  to  do  and 
how  to  proceed.  He  is  the  man  that  told  me  that 
when  it  was  thrown  out  in  Washington  that  I  could 
immediately  file  suit  in  the  Federal  court. 

So,  the  Honorable  Judge  Weinberger  made  the 
statement — he  said: 

*' Doctor,  if  you  can  show  me  any  law  to  that 
effect — ",  and  this  is  the  sum  and  substance  of  it, 
''where  [26]  I  can  grant  any  relief,''  he  says,  ''be- 
cause these  things  were  passed  by  Congress,''  and 
he  quoted  a  celebrated  case. 

In  other  words,  I  had  brought  suit  before  the 
six  months  had  elapsed  and  that  cannot  be  done. 
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Ho,  it  is  my  understanding — and  at  that  tiiue 
and  now  i  so  understood,  that  the  case  was  dis- 
missed because  the  suit  was  filed  before  the  six 
months  elapsed  after  the  high  tax  court  in  Wash- 
ington threw  it  out. 

And  as  an  explanation  to  this  honorable  court,  I 
would  like  to  state  why  the  tax  court  threw  it  out. 
The  entire  tax  matter  was  started  in  the  name  of 
Dr.  William  JJ.  Noland  Trust  Estate,  Limited.  It 
was  carried  through  the  various  deijartments  here 
in  Los  iingeles,  to  the  technical  department  for 
wJuch  my  understanding  is  that  Attorney  Tandro 
is  tlie  head  of  or  Chairman. 

kSo,  naturally  as  it  was  started  that  way,  in  prin- 
ciple, you  as  a  lawyer  know  that  you  camiot  change 
horses  m  the  middle  of  the  stream  in  legal  pro- 
cedures. 

Tlie  oij^josing  comisel,  not  these  gentlemen,  m  the 
tax  maiters  tiiat  were  handled  at  that  time,  the 
tecimical  departments,  when  it  got  up  before  Wash- 
ington they  changed  the  title  or  about  halfway 
going  uj).  As  a  legal  procedure  I  stayed  witii  the 
original  title  as  it  was,  so  when  we  got  before  the 
tax  court  in  Washington  they  were  mider  one  title 
m\d  1  was  mider  another  and  consequently  the 
Govei-nment  [27]  tax  court  threw  it  out. 

in  other  words,  your  Honor,  I  am  a  layman.  My 
liouse  is  100  per  cent  in  order  and  the  purpo:^;^'  of 
the  entire  situation  was  to  help  poor,  helpless, 
crippled  people  w^ithout  money.  For  doing  that  I 
was  charged  with  doing  something  that  was  nothing 
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short  of  sharp  practice.  Me  being  a  layman  I  was 
not  quite  as  fast  on  the  trigger  mentally  as  a  law- 
yer. T  did  not  know  how  to  get  around  it,  so  Tandro 
told  me  how  to  get  around  it  by  filing  a  suit  in 
equity  and  automatically,  as  he  stated  to  me,  and 
as  anyone  knows,  that  in  a  court  of  equity  it  levels 
off  the  inequalities  of  law. 

But  to  make  it  brief.  Judge  Weinberger,  which 
was  my  understanding  at  that  time  and  now,  he 
dismissed  it  upon  the  ground  that  the  suit  in  equity 
was  filed  before  the  six  months  elapsed.  In  other 
words,  after  the  tax  court  dismisses,  throws  it  out 
or  whatever  the  case  may  be,  you  cannot  file  suit 
m  any  court  until  six  months  have  elapsed. 

Judge  Weinberger  brought  it  up  and  I  stated 
that  under  the  situation  that  I  could  not  show  him 
where  he  could  do  differently;  that  that  was  an  act 
of  Congress.  And  if  I  am  not  mistaken  he  stated 
tJiat. 

Now,  that  suit  was  filed  against  individuals  and 
not  against  the  Government.  It  was  a  suit  in  equity 
before  the  Honorable  Judge  Weinberger,  and  it 
was  so  argued  by  [28]  my  honorable  opposing  coun- 
sel at  that  time.  They  actually  stated  that  the  in- 
dividuals were  not  responsible — the  Government 
was,  and  if  I  had  any  complaint  it  should  have  been 
against  the  Government  and  not  against  the  indivi- 
duals. So,  since  that  w^as  against  individuals  and 
not  against  the  Government  as  I  felt  it  could  be 
corrected  without  going  into  any  great,  long  litiga- 
tion of  attacking  the  Government. 
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Those  defendants  were  in  court  for  the  first  ap- 
pearance and  if  it  were  against  the  Government 
tiiey  wouldn't  have  been  there.  They  wouldn't  have 
had  to  have  been  there  and  the  argument  by  tlie 
opposmg  counsel  was  that  it  was  against  indivi- 
duals and  not  the  Government. 

'J'he  case  was  dismissed  on  the  grounds  that  I 
stated. 

Now,  your  Honor,  after  the  case  had  elapsed  over 
the  six  months,  as  Judge  Weinberger,  if  1  remem- 
ber correctly,  stated,  and  if  I  remember  correctly 
the  opposmg  coimsel  stated  after  six  months  I  could 
file  suit. 

And  to  show  your  Honor  that  1  am  right  on  this, 
the  opposing  counsel  wanted  to  have  the  suit  dis- 
missed with  prejudice  and  I  objected  to  that  and 
the  Honorable  Judge  Weinberger  ruled  that  I 
should  be  permitted  in  my  capacity,  in  my  capaci- 
ties to  have  recourse  in  the  Federal  court  and  that, 
therefore,  to  dismiss  it  with  prejudice  would  be 
depriving  me  of  my  rights  and  the  honorable  op- 
posing counsel  actually  made  the  statement  that  he 
felt  that  perhaps  there  [29]  was  a  question  and  I 
should  have  the  right  to  file  a  suit  later  in  the 
Federal  court. 

I'hat  is  tlie  sum  and  substance  of  the  conversa- 
tion at  that  time,  your  Honor. 

Well,  when  the  case  w^as  dismissed  and  enough 
time  elapsed,  I  filed  suit  again  in  a  court  of  law 
upon  the  ground  that  they  claimed,  the  opposmg 
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counsel,  that  I  was  operating  under  antiquated 
laws. 

Well,  I  didn't  know  that  the  court  of  equity  was 
antiquated,  but  assuming  the  fact  that  various 
judicial  changes,  might  be  in  process  and  if  it  isn't 
or  is  in  perfect  order,  while  it  may  be  good  law  but 
not  the  best,  if  there  is  a  remedy  at  law  I  should 
not  go  into  a  court  of  equity. 

It  so  happens,  your  Honor,  that  I  studied  the 
matter  very  thoroughly  in  my  meager  way  and  I 
found  that  under  the  constitutional  law  and  statu- 
tory law  I  was  100  per  cent  right  in  my  opinion  and 
had  been  so  held  by  m}^  former  attorneys  that  1 
have  had  and  had  it  not  been  for  the  death  of  the 
last  attorney,  which  was  paid  money  to  serve  me 
individually,  not  the  trust  or  not  the  other  indivi- 
dual trustees,  he  would  be  here  today  instead  of 
myself. 

So,  in  filing  that  suit  before  I  came  up  before  the 
Honorable  O'Conuor's  court,  again  which  I  was 
advised  by  Government  men,  mind  you,  to  use  these 
names  to  show  [30]  merely — to  merely  show  the 
court  that  there  were  other  trustees — the  whole 
situation  did  not  apply  to  me,  and  since  the  other 
Trustees  are  not  injured,  your  Honor,  in  any  way, 
shape,  or  form,  the  Trust  itself  is  not  injured  in 
any  way,  shape,  or  form  in  one  way,  while  in  an- 
other way  it  is.  Not  being  a  lawyer  I  cannot  repre- 
sent it.  William  D.  Noland  personally  is  the  injured 
man,  whereby  I  as  an  individual  am  not  responsible 
for  business,  legal  and  tax  matters  of  other  people 
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or  other  concerns,  and  the  tax  matter  involved  is 
setting  out  of  tlie  Di*.  William  I).  Noland  Trust 
Estate,  [limited,  to  W^illiam  I).  Noland  personally. 

?^^ig•]lt  1  digress  one  minute  here  by  stating  that 
Dr.  William  i).  Xoland  Trust  Estate,  Limited,  is  a 
(•]iaritai)le  institution  and  it  sjjecifically  states  so 
ni  tlie  Trust  and  comes  under  the  heading  of  the 
statute  in  the  book  that  I  have  on  the  table — 230 
Charitable  Institutions,  and  does  not  come  under 
167. 

Now,  the  second  suit  that  was  brought  was 
brought  in  a  court  of  law  against  the  United 
States  Government  and  not  against  individuals, 
the]-efore  the  res  adjudicata  does  not  lie  in  this 
instance,  because  the  first  suit  before  the  Honorable 
Judge  Weinberger  was  in  a  court  of  equity  against 
individuals  and  not  the  Government. 

The  second  suit  before  the  Honorable  Judge 
O'Connor  is  against  the  United  Statt^s  (Government 
and  not  [31]  individuals. 

Now,  they  make  citations  in  regards  that  West- 
over  was  not  in  office  at  that  time.  Well,  frankly, 
Roosevelt  and  Truman  were  not  in  office  when  the 
Monroe  Doctrine  was  made,  but  nevertheless  the 
United  States  does  not  abdicate.  It  is  only  his  office 
that  is  being  sued,  which  under  the  law  of  agency, 
is  a  department  of  Govermiient,  and  that  is  the 
only  way,  according  to  law,  statutory  law,  and  ac- 
cording to  the  law  of  agency,  to  reach  the  Uiiived 
States  Government — that  is  through  its  agents  and 
a  suit  adverse  to  the  Government  does  not  affect 
those  agents  individually.  It  is  in  name  only. 
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If  the  court  pleases,  I  would  like  to  use  a  coiri- 
parison  here.  When  you  declare  a  State  law  un- 
constitutional you  name  the  Attorney  General  and 
you  have  to  use  his  name,  but  you  certainly  don't 
hold  him  responsible,  and  if  it  is  knocked  over,  de- 
clared unconstitutional  by  a  Federal  court,  he  is 
not  affected  individually.  He  only  represents  and  is 
symbolic  of  that  State — the  State  law. 

That  is  all  these  gentlemen  in  this  suit  are.  They 
are  symbolic  and  they  represent  the  Government 
and  if  the  decision  is  against  them  it  is  not  indivi- 
dually affecting  them.  It  is  the  Government. 

Now,  they  state  that  he  is  not  responsible  since 
lie  wasn't  in  office.  Under  the  law  of  agency  he  is 
responsible  for  that  office.  He  is  the  United  States 
[32]  Government  so  to  speak,  the  same  as  any  pre- 
vious documents  in  years  and  generations  gone  by 
that  our  forefathers  set  up  in  this  land.  We  are 
all  subject  to  it,  and  I  think  without  any  further 
explanation  on  that,  your  Honor,  I  think  that 
clarifies  my  position  there  and  shows,  as  I  stated. 

Now,  if  I  may  state  on  the  statute  here  again, 
there  is  not  one  citation  in  all  of  their  papers 
served  on  me  that  i?  in  poin^  in  ]^-y  o\ni  and  r>^r- 
sonal  opinion,  and  are  not  worth  the  paper  they 
are  written  on  because  it  is  not  in  point  and  has 
nothing  to  do  with  this  case. 

They  are  coming  in  on  167  and  so  far,  your 
Honor,  I  have  not  in  my  meager  way,  been  able  to 
brine:  them  to  trial. 
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I  would  like  to  have  these  issues  brought  up  and 
\L  I  am  permitted  to  amend  this  Bill,  which  I  beg 
this  court  to  grant,  I  will  say  this,  that  this  iiill 
will  be  so  written  that  there  will  be  no  contro- 
versies m  any  way,  shape  or  form  on  that,  because 
1  am  elmiinating  a  tremendous  amount  of  material. 
I  am  even  going  to  eliminate  names  so  that  they 
cannot  come  in  here  where  I  will  have  to  argue  and 
defend  myself  against. 

As  1  stated  in  the  pro^josed  amendments,  1  am 
coming  in  on  contracts,  to  see  and  have  adjudicated 
w^hether  or  not  contracts  are  valid  in  this  case,  for 
which  the  United  States  Government,  as  well  as  the 
State,  held  for  many  years  [33]  that  this  trust  and 
the  proceedings  in  which  the  Trustees  were  operat- 
nig  was  100  per  cent  legal. 

From  1935,  June  1st,  imtil  the  spring  of  1942,  the 
(jovernment,  Internal  Revenue  Department  held  it 
as  being  fine,  perfect — I  was  in  order.  The  Trust 
was  in  order.  The  Trustees  and  everything  else  was 
in  order.  And  an  instance  came  up  whereby  the 
United  States  Assistant  District  Attorney,  when  he 
was  here,  Crawford,  looked  over  the  Trust  and  a 
document  that  I  had  written  in  behalf  of  it,  and  he 
declared  it  is  one  of  the  finest — '^Doctor,"  he  says, 
''I  know  old  Judge  Bull  that  wrote  it,"  and  he  said, 
''Doctor,  you  had  an  angel,  stick  with  it.  You  are 
doing  great  work." 

Another  mstance  that  came  up,  your  Honor,  if 
you  will  permit  me  to  state  this — and  I  was  down 
to  the  United  States  District  Attorney's  office  and 
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an  attorney  down  there — Attorney  Walker  looked 
o\^er  my  Trust — I  say,  ''my  Trust".  I  cannot  say 
''their  Trust"  according  to  these  attorneys,  so  there- 
fore I  have  to  say  "my  Trust"  or  "the  Trust." 

In  the  presence  of  other  Trustees,  Attorney 
Downing  and  Attorney  Walker,  he  stated:  "Doctor, 
the  Trust  is  100  per  cent  perfect.  Your  dociunent  is 
100  per  cent  perfect  and  one  of  the  finest  legal 
documents  that  we  have  ever  read."  He  said,  "Doc- 
tor, who  wrote  that?"  And  [34]  I  said,  "I  wrote  it 
— compiled  it  from  the  authorities  and  the  teach- 
mgs  of  Judge  Bull." 

I  said,  "But  you  gentlemen,  now,  you  are  the 
United  States  District  Attorneys.  I  want  to  ask 
you  a  question  and  here  is  why  I  have  come  to 
you,"  and  1  read  them  the  authorities  and  I  said, 
"Is  there  any  possible  w^ay  of  ever  having  this 
adjudicated?"  And  these  are  the  words  of  Attorne}' 
DoA\TLing.  I  will  not  quote  it  just  the  way  he  said 
it,  but  in  substance  he  meant  this — he  used  a  word 
there  that  would  not  be  best  to  use  here.  He  said, 
"Doctor,  fight  it  until  the  end  of  time.  You  are 
right,  and  remember  this,  that  we  are  living  in  the 
United  States  of  America  where  the  Constitution  is 
still  m  operation,  and  don't  give  up.  Continue  to 
fight." 

Those  are  the  words  of  Mr.  Downing,  and  almost 
in  identical  words  of  Attorney  Walker.  They  told 
me  that  and  shook  hands  with  me  and  they  said, 
"Promise  us,  Doctor,  that  you  are  not  going  to 
acquiesce  and  you  are  not  going  to  go  doA\ii  in  d^-- 
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f(3at  and  not  stand  for  your  rights,  because  you  are 
100  per  cent  legally  right." 

That  is  the  District  Attorney's  office  right  in 
this  building,  your  Honor. 

Now,  in  the  motion  to  amend  this  Bill — I  will 
not  read  you  the  jn-oposed  proposals  to  amend — I 
will  not  take  your  time.  You  have  it  before  you. 
I  shall  not  read  [35]  it  imless  you  want  me  to. 

The   Court:    You   may   do   so. 

Ur.  Noland :     1  will  start  with  the  body  of  it : 

'^  Comes  now  William  D.  Noland,  Trustee,  repre- 
senting his  interest  only  as  a  trustee  in  above  bene- 
volent trust  estate,  and  William  D.  Noland,  per- 
sonally representing  his  personal  interest  in  above 
action,  and  proposals  to  amend  bill  of  complaint  as 
follows : 

^^1.  By  mistake  and  error  names  of  other  trus- 
tees were  mentioned  as  shown  above  merely  to  show 
that  there  were  more  than  one  trustee,  and  bill 
should  be  corrected  by  omitting  said  names  in 
amendment. 

^^2.  That  prayer  in  bill  for  judgment  be 
amended  so  that  court  may  determine  two  contracts 
whether  valid  or  invalid,  made  by  William  D.  No- 
land  as  trustee,  and  William  D.  Noland,  personal, 
with  the  said  benevolent  trust  estate,  as  a  trustee 
and  for  personal  service. 

^^  These  proposals  are  supported  by  motion  to 
amend  and  affidavit  on  file.'' 

And  here  is  the  affidavit  supporting  the  pro- 
posals to  amend: 
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*'V\^illiam  D.  Noland,  Trustee,  and  William  I). 
.N"oland,  personal,  conii^lainants  in  proj^ia  persona, 
being  [36]  first  duly  sworn,  deposes  and  says :  That 
he  is  representing  no  one  outside  of  himself  as  a 
trustee  and  jjersonal  as  both  his  trustee  interest  and 
personal  interest  are  involved  in  above  action, 
therefore  he  is  not  practicing  law  representing  any- 
one else,  and  contends  he  has  a  right  to  represent 
his  trustee  interest  and  personal  interest  in  above 
matter,  and  that  he  has  not  been  able  to  procure 
counsel  on  accomit  of  not  having  sufficient  funds 
or  money  to  pay  the  required  fees  requested  by  any 
coimsel  which  he  has  interviewed  for  the  purpose  of 
acting  as  counsel  in  the  above  matter,  therefore  the 
complaint  needs  corrections  and  should  be 
amended." 

And  that  is  signed  by  William  D.  Noland,  Trus- 
tee in  propia  persona  and  William  D.  Noland,  per- 
sonal, in  propia  persona,  and  sworn  to  before  a 
notary  public. 

Now,  your  Honor,  just  one  statement  to  clarify 
the  position  here.  It  seems  as  I  go  over  my  bill  of 
complaint  that  I  have  so  much  in  here  because  in 
covering  the  matter  and  covering  the  contents  and 
the  involvments  I  had  to  show  the  trustee  part  of 
the  picture  to  apply  to  me  personally,  because  the 
two  and  one  is  the  same  thing  as  far  as  the  legal 
aspects  are  concerned.  When  I  come  in  as  a  per- 
sonal individual  to  show  that  I  am  not  responsible, 
the  way  they  are  putting  it,  I  have  to,  according  to 
law,  [37]  bring  in  the  other  party  to  show  the  pic- 
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ture  of  the  contract  which  is  one  and  the  same 
person.  The  other  two  trustees  were  not  involved. 
They  did  not  set  anything  out  to  them. 

The  Court:  May  I  interrupt  you.^  What  is  your 
specific  prayer  and  what  is  the  relief  that  you  are 
seeking  in  this  case  ?  Let  me  hear  you  on  that. 

Dr.  Noland:  You  mean  in  the  amended  bill  of 
complaint? 

The  Court:  Yes,  the  one  that  is  now  before  the 
court.  In  other  words,  are  you  seeking  relief  as  to 
your  own  self  and  not  the  trustees  of  this  benevo- 
lent estate?  I  want  you  to  explain  that  to  me. 

Dr.  Noland:      Yes,  sir. 

''Wherefore,  complainants  pray  for  process  and 
judgment  as  follows: 

^^1.  That  Section  167  of  the  Federal  Internal 
Revenue  Code  does  not  apply  to  the  aforesaid 
benevolent  trust  estate,  namely.  Dr.  William  D. 
Noland  Trust  Estate,  Ltd.,  and  that  any  attempt 
to  apply  or  make  application  of  said  Section  167  to 
said  benevolent  trust  estate  is  nuU  and  void  of  no 
effect  whatsoever.'' 

May  I  digress? 

T'he  Court:     Certainly. 

Dr.  Noland:  I  had  to  bring  that  in  to  show  that 
they  could  not  set  everything  from  the  trust  to  me 
personal.  Now,  paragraph  2.  [38] 

''That  as  a  benevolent  trust  estate,  the  trustees 
for  said  benevolent  trust  estate  do  not  have  to  file 
any  income  tax  return  and  that  the  said  trustees  do 
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not  owe  the  Internal  Revenue  Service  or  its  Agents 
any  taxes  of  any  kind  whatsoever." 

Attorney  Tandro  said  it  had  to  be  put  in  that 
way  to  ^^make  it  stick''  as  he  called  it.  Now  the 
rest  of  the  prayer: 

^^That  since  William  D.  Noland  personally  has 
contracted  to  give  his  skill,  knowledge  and  labor 
to  the  aforesaid  benevolent  trust  estate  for  the 
benefit  of  the  beneficiaries  of  said  benevolent  trust 
estate  without  profit,  salary  or  wages,  that  his  per- 
sonal living  expenses  are  paid  from  the  funds  of 
the  said  benevolent  trust  estate  by  the  truste(\s  as 
benevolent  trust  estate  expense,  he  owes  no  income 
tax  now  nor  any  of  the  amounts  which  have  been 
charged  to  him  as  taxes  or  additional  taxes  by  the 
aforesaid  Internal  Revenue  Agents  transfering, 
assigning  and  delivering  assets,  funds  and  property 
from  the  said  benevolent  trust  estate  to  the  personal 
account  of  William  D.  Noland  personally,  as  his 
expenses  are  paid  as  benevolent  trust  estate  expense 
by  the  trustees  for  said  benevolent  trust  estate. 

''4:.  That  the  aforesaid  Internal  Revenue  Agents 
[39]  and  Service  be  ordered  to  return  with  interest 
all  the  monies  paid  to  said  Agents  and  Service  as 
income  taxes,  because  the  aforesaid  benevolent  trust 
estate  is  a  charitable  organization  and  any  and  all 
monies  paid  for  income  taxes  have  been  paid  in 
error  by  the  trustees  for  said  charitable  organiza- 
tion and  said  monies  should  be  returned  to  said 
benevolent  trust  estate. 

^* Wherefore,  complainants  pray  for  such  other 
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order,    orders,    aid   and    relief   as    the   court    may 
deem  just  and  proper  in  the  premises." 

And  if  I  may  add  this,  your  Honor.  Two  weeks 
ago  it  was  my  understanding  in  conversation  with 
Attorney  Bryant  in  Judge  O'Connor's  court,  that 
they  would  not  object  to  my  amending  the  Bill,  I^ut 
he  did  want  me  to  serve  on  them  the  proposed 
amendments. 

The  Court:     Was  that  stated  in  open  court? 

Dr.  Poland:  Not  in  open  court.  It  was  stated 
in  the  courtroom.  It  was  stated  in  Judge  O'Con- 
nor's courtroom  that  they  had  no  objection  to  my 
amending  the  Bill,  but  they  wanted  the  proposed 
amendments  served  upon  them. 

Well,  I  didn't  know  that  you  had  to  serve  them 
only  if  they  were  required,  and  that  is  the  way  T 
understood  it — that  they  required  it,  so  I  served 
them.  I  was  in  the  corridor  with  Attorney  Oakc^s 
and  he  made  the  statement  emphatically  that  he  had 
no  objection  personally  to  me  [40]  amending  the 
Bill  and  the  superiors — his  superiors  had  instructed 
him  to  not  oppose  it  and  to  permit  me  to  amend 
the  Bill ;  all  that  he  wanted  was  the  proposed 
amendments.  Now,  those  were  statements,  your 
Honor,  and  a  party  overheard  both  statements,  and 
I  beg  of  the  court  to  grant  the  privilege  to  amend 
the  Bill. 

The  Court:  Under  this  prayer  what  specific  re- 
lief are  you  personally  seeking?  What  amount  of 
money  or  anything  of  that  kind  do  you  want?  T 
vv  ant  to  get  your  idea  of  this  prayer. 
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Dr.  Xoland:  Well,  the  amount  of  money,  your 
Honor,  is  very  minute  so  to  speak. 

The  Court:     Just  the  two  small  items? 

Dr.  Noland :  Yes ;  the  amount  of  money  was  only 
brought  in  due  to  the  fact  that  if  I  didn't  bring  in 
t]i(^  amount  of  money  the  opposing  counsel  would 
come  in  \vith  some  technicality  of  law  that  only  a 
Philadelphia  lawyer  would  know  how  to  look  uy) 
and  I  wouldn't  know  as  a  layman,  and  try  to  get 
my  case  thrown  out  upon  the  ground  of  money  and 
this,  that  and  the  other  thing;  and  if  my  amended 
Bill,  if  I  am  granted  permission  to  amend  the  Bill, 
I  am  telling  your  Honor  the  money  question  is 
going  to  be  left  out.  I  am  going  to  amend  the  Bill 
merely  upon  contracts  as  stated. 

The  Couurt:  Who  will  get  relief  under  your 
amendment  ? 

Dr.  No! and:  The  relief  on  my  amendment  would 
go  to  [41]  William  D.  Noland  personally. 

The  Court:     And  what  would  be  that  relief? 

Dr.  N'oland:  Where  the  funds  and  proceeds  of 
the  Dr.  William  D.  N'oland  Trust  Estate  would  not 
be  set  out  to  me  personally  to  pay  taxes  on. 

The  Court:  And  you  claim  they  assessed  those 
funds   against   you   personally? 

Dr.  Xoland:  Yes.  If  I  may  state  this  to  ex- 
plain matters,  they  made  the  statement  that  $10,000 
or  $15,000  a  year  is  taken  in.  That  is  a  lot  of  monev 
from  a  standpoint  of  just  an  ordinary  salary.  Your 
Honor,  that  is  absolutely  no  money  at  all  in  the 
work  in  which  we  do  because  the  money  is  used — 
for  instance,  there  is  $1,000  taken  in.     There  is  a 
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poor  individual,  a  helpless  case,  some  poor  old 
woman  or  man  or  child  and  they  have  no  mone}^ 
You  cannot  get  them  on  State  relief,  Federal  relief, 
or  otherwise.  Those  cases  have  never  been  turned 
awa}^  from  the  door  of  Dr.  William  D.  Noland 
Trust  Estate,  Limited.  If  those  patients  need  serv- 
ice it  is  given  to  them.  If  certain  services  outside 
of  my  particular  meager  skill  is  needed  that  service 
is  paid  for  out  of  the  Dr.  William  D.  Noland  Trust 
Estate,  Limited,  for  those  poor  people.  If  they 
need  hospitalization  and  surgery  and  they  cannot 
afford  it  and  cannot  pay  one  dime,  that  is  paid  for. 

Now,  they  are  setting  out  all  of  that  money,  your 
[42]  Honor,  that  those  poor  helpless  men,  women 
and  children  have  benefited  by  for  me  to  pay 
taxes  on. 

I  did  not  get  the  money.  They  even  set  out,  your 
Honor,  I  might  state  this — that  Hayward  apolo- 
gized for  doing  it,  and  said  he  was  under  orders. 
He  said,  '^Doctor,  I  hate  to  do  this.  I  will  lose 
my  job  if  I  don't.'' 

I  am  only  stating  that,  your  Honor,  to  show  \h(' 
true  facts.  He  set  out  laboratory  fees  and  said 
that  I  benefited  one-third  from  that.  Laboratory 
fees.  X-ray  pictures.  They  paid  the  laboratory 
themselves  and  other  laboratory  fees  which  every 
book  and  record  was  kept  where  it  was  paid  for 
them. 

There  is  one  case  in  particular,  a  Mr.  Brown, 
that  w^as  sent  to  the  Wilshire  Hospital.  Dr.  Rob- 
bins  overseen  the  operation  and  everything.  The 
hospital  bill  was  paid  by  the  Dr.  William  D.  Noland 
Trust  Estate,  Limited.  The  doctor's  fees  and  every- 


Hay^ry  C,  Westover  167 

thing  else  was  paid.  It  so  happens  the  Schaefer 
Ambulance  Company  donated  their  services.  They 
set  that  one-third  out,  your  Honor,  to  me  i)erson- 
ally  that  I  paid  taxes  on. 

Do  I  make  myself  clear? 

The  Court:  I  understand  your  contention,  ])ut 
there  is  another  question  raised  here,  and  that  is 
the  statute  of  limitations.  They  state  that  this  ac- 
tion was  not  brought  within  the  three-year  statute. 
What  is  your  view  on  that?  [43] 

Dr.  ISToland:  Well,  that  was  the — I  think  thc^ 
honorable  attorneys  here  referred  to  that  filing  of 
claims  for  money.  If  I  am  not  mistaken  that  is 
what  they  stated,  isn't  it,  your  Honor — filing  for  a 
refund  ? 

The  Court:     Within  the  three-year  limitation. 

Dr.  IsToland:  Yes.  That  has  nothing  to  do  with 
the  statutory  limitation  of  filing  a  suit.  However, 
the  claims  that  I  did  file,  your  Honor,  their  state- 
ment is  erroneous  on  that.  They  made  a  mistake 
in  making  the  statement. 

The  Court:  Do  you  in  your  complaint  exy)]aiTi 
that? 

Dr.  Poland:     Everything  is  explained. 

The  Court:  As  to  what  was  done  so  that  it  was 
taken  out  of  the  three-year  statute? 

Dr.  Noland:  Well,  I  was  not  outlawed  on  that, 
your  Honor.  They  made  a  mistake  on  making  that 
statement.  I  was  not  outlawed  from  a  statutory 
limitation.  The  claims  that  were  filed  in  good 
order — 


168  William  D,  Noland,  Etc.,  vs. 

The  Court :  Did  you  file  within  the  time  allowed 
by  statute?  Counsel  is  urging  that  you  did  not.  I 
am  just  trying  to  get  your  views  as  to  that. 

Dr.  Noland:     They  were  filed  within  the  claim. 

The  Court:     Within  the  three  years? 

Dr.  Noland:  Yes.  Now,  after  the  claims  have 
been  filed  once  and  it  is  thrown  out  you  cannot  file 
again  and  go  [44]  on  those  particular  claims.  Now, 
that  is  where  the  honorable  counsel  here  is  attempt- 
ing to  confuse  this  court.  It  is  only  mentioned  in 
here  merely  to  show  the  entire  picture — the  truth 
of  the  entire  works  and  therefore  they  are  bringing 
in  that  it  has  been  over  three  years  since  those 
claims  were  filed.  Certainly,  but  that  has  nothing 
to  do  with  the  claims,  the  claims  that  were  filed  and 
thrown  out  as  I  explained  further,  because  there 
were  two  different  titles  got  before  the  tax  court. 
They  had  no  business  doing  that.  But  they  did  it 
purposely.  It  is  a  trick  in  law  to  get  you  thrown 
out.  Had  I  done  it  the  tax  court  would  have,  per- 
haps, held  me  in  contempt — maybe  not  as  a  layman, 
I  don't  know,  but  then,  your  Honor,  those  claims 
are  only  mentioned  through  here  and  it  would  not 
make  any  difference. 

The  Court:  When  do  you  think  the  three-year 
statute  ran  against  this  action?  When  do  you  think 
it  commenced,  if  it  did? 

Dr.  Noland:     Against  this  action? 

The  Court:     Yes. 

Dr.  Noland:  It  can't  commence — couldn't  com- 
mence in  25  years  because  it  is  not  even  applied  to 
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this  action,  your  Honor. 

The  Court:     It  doesn't  apply  here? 

Dr.  Noland:  No.  Those  claims  that  they  are 
speak^n.^  [45]  about  have  no  connection  with  this 
lawsuit.    In  other  words,  your  Honor — 

The  Court:  What  I  am  trying  to  get  at  is  your 
view  as  to  the  bringing  of  this  action  for  your  own 
personal  relief  and  not  for  the  relief  of  the  trus- 
tees or  the  estate.  Now,  does  the  three-year  statute 
run  against  you?  When  does  it  commence,  if  it 
does,  against  your  personal  relief? 

Dr.  Noland:  Well,  the  three-year  statute  of  lim- 
itation commences  after  I  have  been  notified  of  the 
tax. 

The  Court:     Has  that  been  within  three  years? 

Dr.  Noland:  Some  of  it  has,  yes,  but  I  haven't 
filed  those.  I  haven't  even  asked  for  any  of  the — 
what  they  are  claiming  that  the  statutory  limitation 
runs  against — that  has  not  been  filed,  your  Honor. 

The  Court:  Have  you  filed  for  your  own  per- 
sonal relief? 

Dr.  Noland :  No.  I  just  ignored  it.  I  forgot  it. 
I  haven't  filed  for  that  relief  and  I  haven't  men- 
tioned in  here  why  I  didn't  go  about  it,  why  I  didn't 
try  to  get  any  money  back,  even  though  it  was  paid, 
but  that  was  because  my  health  will  not  permit  it 
and  that  is  why  I  didn't,  your  Honor. 

The  Court:  You  know  the  purpose  of  the  stat- 
ute of  limitations  ?  It  means  you  must  bring  a  suit 
within  a  certain  time  or  it  is  outlawed.  [46] 

Now,  I  am  trying  to  get  your  view  as  to  when 
you  think  the  three-year  statute  ran  against  you. 
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You  are  suing  here  for  your  own  individual  bene- 
fit. Now,  when  should  you  act  to  keep  that  statute 
from  running  against  you?  Have  you  done  any- 
thing, or  should  you  have  done  anything  within 
three  years  so  the  statute  would  not  apply?  TIk^ 
other  side  makes  the  general  statement  that  tlio 
action  is  barred  by  the  statute  of  limitations. 

Dr.  Noland:  The  statute  of  limitations  has  not 
run  against  me  in  filing  this  suit. 

1^he  Court:  I  know  you  say  that,  but  counsel 
says  it  has.    I  am  trying  to  get  your  specific  views. 

Dr.  Noland:  For  the  simple  reason,  taking  their 
own  argument — I  continue  to  get  letters,  threaten- 
ing letters,  even  since  this  has  been  filed — sincc^ 
7315-0 'C  has  been  filed.  I  am  still  getting  stat(^- 
ments  and  demands  from  the  United  States  Govern- 
ment. I  am  still  getting  demands  from  depart- 
ments of  the  Government  that  are  named  in  this 
suit — since  this  suit  has  been  filed. 

The  Court:  Does  that  appear  in  your  pleadings 
so  the  court  can  rule  on  it? 

Dr.  Noland:  No;  I  couldn't  put  that  in,  your 
Honor,  because  I  received  it  afterwards,  but  it 
shows  in  my  pleadings  here. 

The  Court:     That  is  what  I  am  trying  to  get  at. 

Dr.  Noland:  My  pleadings  show  here  the  entire 
sf^tup  and  where  the  statute  of  limitations  does  not 
Twn  against  me. 

The  Court:  Do  your  pleadings  show  the  Goveru- 
inent  or  defendants  are  still  considering  your  claim? 

Dr.  Noland:     Oh,  yes. 


Harry  G,  Westover  171 

The  Court:     That  they  haven't  comx)leted  it  and 
given  you  a  final  ruling? 
Dr.  Noland:     Yes. 

The  Court :     Do  your  pleadings  show  that  ? 
Dr.  Noland:     That  is  right,  your  Honor. 
The  Court:     Will  you  point  out  in  your  amended 
complaint  some  allegation  to  show  it  is  still   con- 
tinuing, the  controversy  and  that  the  statute  has 
not  run  against  you? 

I  am  going  to  recess  in  about  ten  minutes  for 
the  noon  recess  and  continue  the   case  until  two 
o'clock,  and  in  the  meantime  you  can  look  into  that. 
Dr.  Noland:     Here  is  one: 

^^The  aforesaid  letter  of  Defendant  George 
D.  Martin,  Internal  Revenue  Agent  in  Charge, 
dated  Jauary  26th,  1945,  and  aforesaid  state- 
ment signed  by  John  H.  Cramer,  Internal  Rev- 
enue Agent,  dated  November  3rd,  1944,  and  at- 
tached to  said  letter  dated  January  26th,  1945 
*     *     *     *     *     »     *  >?   [481 

That  alone — 

The  Court:     When  was  this  action  filed? 

Dr.  Noland:  This  action,  the  first  action  w^as 
filed— 

The  Court:     The  first  complaint? 

Mr.  Bryant:  Will  your  Honor  pardon  me, 
please  ? 

The  Court :     Let  me  hear  him. 

Mr.  Bryant:  I  have  to  be  in  Judge  O'Connor's 
court.    Would  your  Honor  excuse  me? 

The  Court:  Certainly.  I  understand  counsel 
here  is  attending  to  it. 
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Dr.  Xoland:     September  15th,  1947. 

The  Court:  So  you  are  within  the  three  yeriis 
from  the  date  of  that  ? 

Dr.  Noland:     Yes,  I  am  within  three  years. 

The  Court:  What  does  that  letter  relate  to? 
Does  it  show  that  you  are  still  having  a  controversy 
there? 

Dr.  Noland:     Yes. 

The  Court:  What  is  it?  Just  call  my  attention 
to  it.    You  have  made  it  a  part  of  your  pleadings. 

Dr.  I^Toland:  I  think  the  letter  is  an  exhibit, 
your  Honor.  It  is  mentioned  here  and  then  comes 
in  as  an  exhibit. 

The  Court:  Are  there  any  others?  I  will  look 
into  that. 

Dr.  Noland :     That  is  on  page  6.  [49] 

The  Court:  We  are  going  to  adjourn  in  a  few 
minutes  for  the  noon  recess  and  you  may  look  up 
your  pleadings,  your  amended  complaint  as  to  just 
v^hat  T  am  trying  to  get  at,  and  that  is  whether 
there  is  any  date  in  the  three  years  which  shows 
yoii  are  still  having  a  controversy  over  this  claim 
with  the  defendants. 

Dr.  Noland:  I  can  do  that,  your  Honor.  I  paid 
particular  attention  and  notice  to  that  when  I  wrote 
it,  that  T  was  in  my  three-year  period. 

The  Court:  Have  you  finished.  Doctor?  I  don't 
want  to  cut  you  off. 

Dr.  Noland:  The  only  thing  I  will  say  is  this, 
your  Honor,  the  dates  are  very  simple.  They  ar(» 
right  in  hc^re.  Tt  shows  there  has  been  a  controversy 
during  the  three  years. 
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The  Court:  Is  there  anything  else  you  want  to 
say  ? 

Dr.  Noland:  I  just  beg  the  court  to  grant  me 
leave  to  amend  because  my  house  is  in  order  and 
anything  that  they  have  said  against  this  is  not 
even  one  iota  in  point  to  it.  There  is  nothing  but 
individuals  and  corporations  referred  to.  There  is 
not  one  citation  that  they  have  brought  in  as  to  a 
charitable  institution  or  charity  work.  They  say 
they  stand  on  167  and  I  simply  cannot  get  them 
to  bring  that  issue  before  the  United  States  Federal 
Court,  but  if  I  am  permitted  to  amend  the  VAV\  I 
am  going  to  say  this,  [50]  your  Honor,  that  it  will 
be  an  utter  impossibility  for  them  to  evade  it  the 
next  time.     Thank  you. 

The  Court:     Mr.  Oakes. 

Mr.  Oakes:  On  this  subject  of  amending,  if  th(^ 
court  please,  suit  was  brought  in  the  case  before 
Judge  Weinberger — and  I  would  have  to  verify  this 
from  my  file,  but  I  am  fairly  certain  that  there  was 
some  amended  complaint  in  that  action,  and  then 
of  course  this  action,  as  I  see  it,  is  largely  a  repe- 
tition. 

The  Court:     They  have  amended  once,  you  say? 

Mr.  Oakes :     Yes,  5716. 

The  Court:     In  this  suit? 

Mr.  Oakes:     Yes.       Now,  getting  to  this  suit. 

The  Court:  How  many  times  has  there  been  an 
amendment  in  this  suit? 

Mr.  Oakes:     I  am  sure  they  amended  last  fall. 

The  Court:     Amended  it  once? 

Mr.  Oakes:     Amended  once.     And  then,  I  think 


174  William  D,  Nolaiid,  Etc,  vs, 

it  was  two  weeks  from  yesterday,  we  were  before 
Judge  O'Connor  and  then  the  question  came  up. 

The  Court :     The  same  one  you  have  here  now  ! 

Mr.  Oakes :  This  case  that  your  Honor  has  came 
up  two  weeks  ago  before  Judge  O'Connor  on  the, 
question  of  amending.  Well,  we  couldn't  visualize 
what  the  amendment  [51]  would  be. 

The  Court:  Of  course  you  wouldn't  know  until 
it  was  served  upon  you. 

Mr.  Oakes:  And  we  didn't  know  what  it  was, 
so  Mr.  Bryant  and  I  stated  that  it  would  be  a  good 
idea  if  we  were  furnished  with  a  copy  of  the  amend- 
ment and  Dr.  Noland,  within  the  proper  time,  fur- 
nished us  with  these  Proposals  to  Amend  the  Bill 
of  Complaint. 

The  Court:  And  he  specifies  there  how  he  wants 
to  amend? 

Mr.  Oakes:     He  has  read  them  into  the  record. 

The  Court:  And  did  he  serve  that  on  you  two 
Aveeks  ago? 

Mr.  Oakes:  Received  by  the  United  States  At- 
torney on  March  19,  1948,  and  at  this  time  I  don't 
think  the  Government  need  object  to  those  pro- 
posals. In  fact,  I  think  your  Honor  can  consider 
the  com})laint  amended  by  these  proposals. 

The  Court :  Very  well,  let  the  record  show  there 
is  no  objection  to  the  proposals  of  the  plaintiff  to 
amend,  and  it  will  be  so  amended. 

Now,  the  case  is  before  the  court  on  the  amend- 
ment and  the  complaint  as  amended,  and  that  pro- 
ceeding has  not  been  objected  to. 
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3Ir.  Or.k(\s:  I  agree  that  he  can  make  the  amend- 
ment as  stated  in  these  proposals  to  amend  the  Bill 
of  Complaint  which  were  served  on  the  United 
States  Attorney  on  March  [52]  19th,  1948. 

The  Court:  And  that  is  the  amendment  yoii 
vs^ant  to  make  ? 

Dr.  Noland:     Yes,  the  ones  I  served  on  them. 

The  Court:  Very  well,  let  the  record  show  the 
amendments  are  allowed  because  you  both  agree 
to  it. 

Mr.  Oakes:  Now,  as  I  intimated  before  on  that 
amendment,  and  I  would  like  to  have  our  motion 
stand — I  would  like  to  have  our  motion  as  made 
stand  with  reference  to  the  amended  complaint  also 
if  that  is  agreeable  to  the  court. 

The  Court:     Yes. 

Mr.  Oakes:     As  recently  amended. 

The  Court:     Certainly. 

Mr.  Oakes:  Then  I  guess  that  disposes  of  all 
the  questions  with  regard  to  amending  the  com- 
plaint, and  it  is  now  under  submission  to  your 
Honor,  as  far  as  the  Government  is  concerned. 

The  Court:  Very  well.  Plaintiff  has  stated  his 
position  as  to  whether  the  three-year  statute  has 
run  against  him.    What  have  you  to  say  about  that  ? 

Mr.  Oakes:     Well,  I  cited  the  law  on  that. 

The  Court:     As  the  complaint  stands  amended. 

Mr.  Oakes:  The  law  is  contained  in  Section 
3772,  Internal  Revenue  Code,  and  that  says : 

'^No  suit  or  proceeding  shall  be  maintained 
[53]  in  any  court  for  the  recovery  of  Internal 
Revenue  tax  alleged  to  have  been  erroneously 
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or  illegally  assessed  or  collected,  or  of  any  pen- 
alty claimed  to  have  been  collected  without  au- 
thority, or  of  any  sum  alleged  to  have  been 
excessive  or  in  any  manner  wrongfully  col- 
lected until  a  claim  for  refund  or  credit  has 
been  duly  filed  with  the  Commissioner,  accord- 
ing to  the  provisions  of  law  in  that  regard,  and 
the  regulations  of  the  Secretary  established  in 
pursuance  thereof/' 
So,  the  prerequisite  to  the  suit  is  the  filing  of 
the  claim  for  refund. 

Then  we  have  to  refer  to  Section  322(b)  (1), 
Internal  Revenue  Code,  and  that  provides  the  thre(^- 
year  limitation. 

The  Court:  According  to  the  plaintiff  durina* 
those  three  years  the  controversy  was  still  in  ex- 
istencp  and  continuing.  What  do  you  say  as  to 
that? 

Mr.  Oakes:  Well,  the  statute  says — 
llie  Court:  I  know  the  statute  generally  fixf^s 
the  time  in  which  you  have  to  bring  a  suit,  but  he 
is  saying  and  his  complaint  shows  that  there  is  still 
a  controversy  over  the  refund  between  the  defeiid- 
ants  and  the  plaintiffs  within  the  three-year  y)eriod. 
Mr.  Oakes:  Well,  the  controversy,  I  think,  is 
[55]  immaterial,  your  Honor. 

The  Court:  There  is  not  only  a  controversy,  but 
he  says  they  are  still  considering  his  contention 
which  he  had  before  the  defendants  and  the  Gov- 
ermnent. 

Mr.  Oakes:  Well,  let  me  put  it  this  way.  I  will 
quote   from  my  memorandum.     Exhibit  I   to  the 
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amended  complaint  shoAvs  an  alleged  claim  for  rc^- 
fund  filed  March  15tli,  1946,  with  respect  to  a  pay- 
ment of  $80.45  for  the  year  1937,  made  on  July  6th, 
1942. 

So,  according  to  his  own  figures,  he  made  the  pay- 
ment in  July  of  1942,  and  according  to  his  OAvn  fig- 
ures he  did  not  file  his  claim  until  March  1946. 
That  has  to  be  more  than  three  years. 

The  Court:  Between  1942  and  1946  is  your  con- 
tention ? 

Mr.  Oakes :  Absolutely.  The  payment  was  made 
in  1942  and  he  waited  until  1945,  March  15th.  1946, 
rather,  to  file  a  claim.  So,  no  matter  how  many 
contentions  or  argiunents  or  controversies  there 
were,  there  was  no  claim  as  to  that  filed  within 
three  years  after  the  payment  on  July  6th,  1942. 

Now,  the  other  one  he  didn't  give  us  a  specific 
date.  He  said  that  his  refund  claim  was  filed 
March  15th,  1946,  and  he  said  the  payments  were 
on  or  before  March  15th,  1943.  So,  possibly,  that 
claim  might  be  within  the  three  years,  but  the  other 
one  is  clearly  over  three  years.  However,  [56]  it  is 
only  a  $35.00  item. 

The  Court:  It  doesn't  make  any  difference  if 
it  is  only  a  dollar.  It  isn't  a  question  of  the  amount. 

Mr.  Oakes:  We  have  set  out  eight  different 
grounds  as  to  why  this  suit  hasn't  been  properly 
brought — res  adjudicata  and  all  the  other  argu- 
ments. 

The  Court:  You  have  heard  his  argument  as  to 
why  he  says  res  adjudicata  does  not  apply,  and  so 
forth. 
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Mr.  Oakes:  In  his  argument  I  think  your  Honor 
])ut  }our  finger  on  the  essence  of  this  by  stating: 
'^Well,  now,  what  is  the  prayer  for  relief?'' 

Paragraph  1  wants  the  court  to  make  an  adjudi- 
cation on  Section  No.  167. 

Well,  that  is  declaratory  relief.  And  then  Para- 
graph 2  wants  an  adjudication  that  the  trust  estate 
does  not  have  to  file  a  tax  return.  Well,  that  is 
purely  declaratory  relief. 

Paragraph  3  also  wants  an  adjudication  as  to 
these  earnings.  More  declaratory  relief,  which  is 
prohibited  by  Section  274(d)  of  the  Judicial  Code. 

Then  your  Honor  wanted  to  know  whether  this 
relief  was  for  the  doctor  personally  or  for  the  trust 
estate.  And  you  wanted  to  know  about  the  prayc^i- 
for  relief  and  he  quoted  Paragraph  4  of  his  own 
prayer  for  relief  and  in  that  he  prays:  [57] 

^^Tliat  the  aforesaid  Internal  Revenue  Agents 
and  Service  be  ordered  to  return  with  interest 
all  the  moneys  paid  to  said  agents  and  service 
as  income  taxes,  because  the  aforesaid  benevo- 
lent trust  estate  in  a  charitabli^  (;rfiaiiizatloT^.  and 
any  and  all  moneys  paid  for  income  taxes  have 
been  paid  in  error  by  the  trustees  for  said 
charitable  organization  and  said  moneys  should 
be  returned  to  said  benevolent  trust  estate/' 

So,  under  his  own  prayer  he  says  the  trustees 
paid  it,  but  it  should  be  returned  to  the  trust;  so 
there  again  he  is  asking  for  relief  for  the  trust  and 
not  for  himself;  and  he  can't  represent  the  trust 


Harry  C.  Westover  179 

because  they  have  an  adverse  interest  and  he  can't 
biing  in  the  other  trustees. 

Now,  1  simply  cannot  keep  up  with  all  this  nar- 
rative that  the  doctor  has  gone  into.  He  has  been 
very  active.  He  has  had  this  up  before  the  tax 
court  in  Washington  and  with  various  individuals 
and  agencies  and  United  States  Attorneys.  I  don't 
know  about  those  conversations.  I  just  merely  think 
they  are  inunaterial,  but  I  do  want  to  say  that  on 
the  judgment  entered  by  Judge  Weinberger  it 
speaks  for  itself,  and  it  isn't  to  be  interpreted  in 
accordance  with  the  miderstanding  by  the  doctor. 
And  I  only  want  to  add  that  under  the  Federal 
Rules  of  Civil  Procedure —  [58] 

The  Court:  Did  Judge  Weinberger  make  find- 
ings and  issue  a  decree  in  that  case? 

Mr.  Oakes :  He  gave  a  judgment  which  1  quoted 
in  full,  your  Honor,  and  that  stated  why  he  was 
making  the  ruling. 

The  Court:  Suppose  you  gentlemen  return  at 
two  o'clock  and  w^e  will  go  into  that  a  little  more. 
We  haven't  tune  now. 

Any  other  matters  that  you  want  to  look  up  dur- 
ing the  recess  you  may  do  so.  We  will  adjourn  now 
until  two  o'clock. 

(Whereupon,  at  12:00  o'clock  noon  a  recess 
was   had   in   the   above   entitled   matter   until 
two  o'clock  p.m.  of  the  same  day.)  [59] 
Los  Angeles,  California^ 
Tuesday,  March  30th,   1948—2:00  p.m. 
The  Court:     You  may  proceed. 
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The  Clerk:  If  your  Honor  please,  counsel  for 
the  defendants  has  not  arrived. 

The  Court:  You  may  proceed.  Counsel  for  the 
defendant  should  be  here.  Go  right  ahead. 

Dr.  Noland:  Your  Honor,  it  seems  to  be  a  con- 
tention of  the  defendants  that  I  did  not  file  the  suit 
within  the  three-year  period  after  receiving  copa- 
mimications  from  the  Government. 

I  have  the  papers  here  and  the  letters  and  also 
the  file. 

The  Court:  What  I  am  trying  to  get  at  is  this. 
Are  they  a  part  of  your  complaint  i 

i)v.  Noland :  Yes,  they  are  a  part  of  my  com- 
plaint. 

The  Court:  I  have  to  decide  this  case  on  the 
record  that  is  before  me. 

Dr.  Noland:     It  is  in  the  complaint. 

The  Court:  I  am  trying  to  get  the  record  clear 
in  my  mind.  Have  you  filed  a  trial  brief? 

Dr.  Noland:     Yes. 

The  Court:  I  haven't  seen  it.  Will  you  point  it 
out  to  me  in  your  trial  brief? 

Dr.  Noland:     That  is  Exhibit  C. 

'ihe  Clerk:    What  date  was  it  filed?  [60] 

Dr.  Noland:  I  received  this  letter  December 
14th,  1944. 

The  Court:    What  does  the  letter  say? 

Dr.  Noland:     Shall  I  read  it? 

The  Court:     Is  it  attached  to  your  complaint? 

Dr.  Noland:    Yes. 

The  Court:    What  was  the  date  of  the  letter? 


Harry  C.  Westover  181 

Dr.  Nolancl:  it  was  inailed  to  me  on  December 
1  tth,   1944. 

The  Court:    And  readied  you  when? 

Dr.  Noland:  It  either  reached  me  the  same  day 
or  the  following  day. 

The  Court:     All  right. 

Dr.  Noland:  Shall  I  read  you  the  contents  of 
the  letter? 

The  Court:    Yes. 

Dr.  Noland:     It  is  addressed  to  Dr.  William  D. 
Noland,    3944    Wilshire    Boulevard,    Los    Angeles, 
California.  The  letter  reads: 
"'Dear  Dr.  Noland: 

''An  office  audit  of  your  income  tax  return  for 
the  year  1943  has  resulted  in  a  deficiency  of  tax 
and  penalty  in  the  amount  of  $1,114.86.  The  ex- 
planation of  the  changes  causing  this  deficiency 
and  the  re-computation  of  the  tax  are  shown  in  the 
[61]   accompanying  statement. 

''If  you  are  in  agreement  with  the  adjustments, 
the  enclosed  form  870  should  be  executed  and  re- 
turned to  this  office  within  ten  days  in  order  to 
expedite  the  closing  of  your  case  and  thereby 
stopping  the  accumulation  of  interest, 

"Payment  of  the  additional  tax  due,  plus  statu- 
tory interest  computed  from  the  due  date  of  the 
first  installment  to  date  of  payment,  should  not  be 
made  until  notice  and  demand  is  received  from  the 
Collector  of  Internal  Revenue  in  your  district. 

"Any  correspondence  which  you  desire  to  submit 
in  connection  v/ith  the  above  should  refer  to  In- 
ternal Revenue  Agent  J.  F.  Fraser.^' 
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And  that  is  signed,  '*Very  truly  your,  George  D. 
Martin,  Internal  Revenue  Agent  in  Charge." 

Then  on  December  29th,  1945,  I  received  another 
letter.  That  is  under  Exhibit  F. 

The  Court:     What  is  that? 

Dr.  Noland:     It  is  a  letter  dated  December  29th, 
1945,  on  their  letterhead,  and  it  is  addressed  to  Mr. 
William  D.  Noland,  3944  Wil shire  Boulevard,  Los 
Angeles  5,  California.  It  reads: 
^'Dear  Mr.  Noland: 

''You  are  advised  that  the  determination  of  your 
[62]  income  and  Victory  Tax  liability  for  the  tax- 
able year  ended  December  31,  1943,  discloses  a  defi- 
ciency of  $1,245.13,  and  $62.26  in  penalty,  as  shown 
ill  the  statement  attached. 

''In  accordance  with  the  provisions  of  existing 
Internal  Revenue  laws,  notice  is  hereby  given  of 
the  deficiency  or  deficiencies  mentioned. 

''Within  90  days  (not  coimtiug  Sunday  or  a  legal 
holiday  in  the  District  of  Coliunbia,  as  the  90th 
day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  the  tax  court  of  iho 
United  States,  at  its  principle  address,  Washington, 
I).  C,  for  a  re-determination  of  the  deficiency  or 
deficiencies. 

"Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  AtCOlSTF. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return  by  permitting  an  early 
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assessment  of  the  deficiency  or  deficiencies,  and 
will  prevent  the  accumulation  of  interest,  since  the 
interest  period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier.''  [63] 

And  that  is  signed,  ''Very  truly  yours,  Joseph  D, 
Nmian,  Jr." 

Then  on  August  26th,  1945,  I  got  another  one.  1 
didn't  mark  it  as  an  exhibit.  I  overlooked  that  one. 
This  is  dated  January  26th,  1945.  It  is  addressed  to 
Dr.  William  D.  Noland,  Trust  Estate,  Limited,  3944 
Wilshire  Boulevard,  Los  Angels,  California.  And 
then : 
''Dear  Dr.  Noland: 

''I  enclose  a  copy  of  the  report  of  the  examina- 
tion 01  your  income  tax  return — " 

If  your  Honor  will  permit  me  to  make  an  ex- 
planation here. 

The  Court:    Yes,  I  guess  so.  Go  rJiead. 

Dr.  Noland :  I  would  first  receive  a  letter  in  the 
name  of  the  Trust  Estate  advisiug  me  of  the  in- 
debtedness, and  then  I  would  receive  it  in  my  own 
j)ersonal  name,  setting  forth  the  indebtedness  to 
me.  That  is  why  I  had  to  write  my  bill  in  the  way 
I  did. 

And   this  is  the  letter: 

''I  enclose  a  copy  of  the  report  of  the  examina- 
tion of  your  income  tax  return  for  the  year  1943. 

''After  consideration  by  this  office  the  following 
adjustment  of  your  tax  liability  appears  to  be  war- 
ranted for  the  reasons  stated  in  the  report.   [64] 
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The  additional  tax  for  the  year  1943  is  $1,061.77. 
Penalty,  $53.09.  Total  additional  tax  and  penalty, 
$1,114.86. 

^^If  you  agree  to  this  adjustment  the  enclosed 
form  of  waiver  should  be  executed  and  forwarded 
to  this  office  promptly,  in  order  to  j^ermit  the  early 
assessment  of  the  additional  tax  and  penalties  and 
to  stop  the  accumulation  of  interest.  Such  interest 
will  cease  30  days  after  the  receipt  of  the  executed 
form  or  upon  the  payment  of  the  additional  tax 
and  penalties  to  the  Collector,  whichever  occurs 
first. 

*^If  you  desire  to  make  immediate  pajmient  of 
the  additional  tax  and  penalties  without  awaiting 
assessment  you  should  forward  your  remittance  to 
the  Collector  of  Internal  Revenue  at  Los  Angeles 
12,  California,  enclosing  this  letter  or  a  copy 
thereof. 

^^  Interest  on  the  additional  tax  should  be  included 
in  your  remittance  computed  at  the  rate  of  six  per 
cent  per  annum  from  the  due  date  of  the  first  in- 
stallment to  the  date  of  payment. 

^'If  you  do  not  agree  to  the  adjustment  of  tax 
and  the  penalties  proposed  you  may  file  a  protest, 
executed  in  triplicate  under  oath,  with  [65]  this 
office  within  30  days  from  the  date  of  this  letter, 
stating  the  grounds  for  your  exceptions. 

'^Any  protest  so  filed  will  have  careful  considera- 
tion and  if  you  so  request  an  opportimity  for  a 
hearing  in  this  office  it  will  be  granted  you  prior  to 
the  final  determination  of  any  deficiency  against 
you. 
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''This  letter  is  not  a  filial  notice  of  deficiency  and 
this  office  will  be  pleased  to  answer  any  questions 
which  may  occur  to  you  in  your  examination  of  the 
enclosed  copy  of  the  report. 

''If  you  should  fail  to  pay  the  additional  tax  and 
jienalties  to  the  Collector  of  Internal  Revenue  or  to 
file  with  this  office  within  the  30-day  period  men- 
tioned, either  a  waiver  or  the  enclosed  form  or  a 
written  protest,  final  determination  of  your  tax  and 
penalty  liability  will  be  made  and  notice  of  defi- 
ciency will  be  sent  you  in  accordance  with  the  pro- 
visions of  law  applicable  to  the  assessment  and 
collection  of  income  and  profit  tax  deficiency. 

"Your  prompt  acknow^ledgment  of  the  receipt  of 
this  letter  and  related  papers  ux>on  the  enclosed 
form  will  be  much  appreciated." 

That  is  signed,  "Respectfully  yours,  Geoi'ge  1). 
Martin.''  [6i5] 

The  Court:  You  need  not  read  all  of  them.  I 
will  have  to  check  into  them. 

Dr.  Noland:  Your  Honor,  my  contention  is  that 
my  suit  is  in  order.  Opposing  counsel  contends  that 
the  statutory  limitation  invoked  in  this  case — I 
think  your  Honor  can  see  that  this  suit  was  filed 
before  the  three-year  statutory  limitation  period. 
I  was  very  careful  in  checking  that  before  even  I 
filed  the  suit.  And  I  appreciate  and  beg  this  court 
to  deny  their  motion  and  grant  leave  to  amend. 

The  Court:  They  have  conceded  that  you  can 
have  your  amendment.    That  is  all  conceded. 

Dr.  Noland:     Thank  you. 
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Mr.  Oakes:  1  won't  take  much  more  of  the 
court's  time  because  we  have  gone  into  it  very  thor- 
oughly during  the  forenoon  session. 

I  do  just  want  to  state  that  under  the  judgment 
by  Judge  Weinberger,  and  it  was  dated  January 
9th,  1947,  and  it  was  entered  and  I  have  quoted  it 
in  our  motion  on  behalf  of  the  Internal  Revenue 
Agents. 

Obviously  the  judgment  speaks  for  itself  and  the 
interpretations  by  the  parties  would  not  be  con- 
trolling. The  essence  of  the  order,  one  of  the 
groiuids  that  w-as  mider  consideration,  was  that  tlie 
above  action,  not  only  with  respect  to  the  injunctive 
relief  therein  prayed,  but  also  [67]  as  to  all  the 
other  aspects  and  in  its  entirety  is  hereby  dismissed 
as  to  the  above  four  defendants,  on  the  ground  that 
the  complaint  herein  filed  fails  to  state  a  claim 
upon  which  relief  as  prayed  for  in  the  complaint 
or  any  other  relief  can  be  granted  against  said  four 
defendants  or  any  of  them. 

And  therefore  Judge  Weinberger  thus  used 
sweeping  language  to  hold  that  these  various 
groimds  of  relief  which  were  presented  to  him  and 
which  are  now  again  presented  to  your  Honor,  did 
not  constitute  a  cause  of  action  or  any  facts  upon 
which  relief  could  be  granted. 

There  was  some  discussion  by  Dr.  Noland  as  to 
his  claim  that  this  prior  judgment  wasn't  binding 
on  him.  He  stated  that  it  would  not  be  binding  be- 
cause it  did  not  contain  any  recital  that  it  was  en- 
tered with  prejudice. 
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So  ill  that  connection  the  whole  argmnent  can  be 
disposed  of  by  a  reference  to  the  rules  of  Civil 
Procedure.  Rule  41  (b)  covers  the  subject  and  it 
states : 

''Involuntary  dismissal.  Effect  thereof.  For 
failure  of  the  plaintiff*  to  prosecute  or  to  comply 
with  these  rules  or  any  order  of  court  a  defendant 
may  move  for  dismissal  of  an  action  or  of  any  claim 
against  him  after  the  plaintiff  has  completed  the 
presentation  of  his  evidence.  The  defendant  witli- 
out  waiving  his  right  to  offer  [68]  evidence  in  the 
event  the  motion  is  not  granted,  may  move  for  a 
dismissal  on  the  ground  that  upon  the  facts  and 
the  law^  the  plaintiff  has  shown  no  right  to  relief 
imless  the  court  in  its  order  for  dismissal  otherwise 
specifies  a  dismissal  under  this  subdivision  and  any 
dismissal  not  provided  for  in  this  rule." 

Now,  that  is  the  kind  of  dismissal  Judge  AVeiii- 
berger  entered — a  dismissal  other  than  a  dismissal 
for  lack  of  jurisdiction  or  improper  venue  operates 
as  an  adjudication  upon  the  merits.  And  therefore 
since  the  rules  so  provide  we  contend  that  w^e  had 
an  adjudication  upon  the  merits  before  Judge 
Weinberger  and  if  that  doesn't  have  the  eff'ect  of 
res  adjudicata  I  cannot  see  any  limitation  whatso- 
ever on  the  doctor's  right  to  bring  suits  for  ever- 
more. I  think  the  issues  were  settled  before  and 
that  is  only  one  of  the  eight  grounds,  any  one  of 
which  I  believe  are  adequate  to  support  our 
motions. 

The  Court:    What  was  the  title  of  the  action 
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before  Judge  Weinberger?  Was  it  the  same  as  the 
title  here? 

Mr.  Oakes:  The  title  of  the  action  before  Judge 
Weinberger  was  exactly  the  same  as  to  the  com- 
plainants. It  involved  William  D.  Noland  individ- 
ually and  it  also  involved  this  same  trust  and  the 
same  three  trustees. 

The  Court:     I  mean  the  title.  [69] 

Mr.  Oakes:  It  is  identical  as  far  as  the  com- 
plainants are  concerned.  Now,  as  to  the  defendants, 
there  was  this  variation.  In  that  case  the  doctor 
sued  the  Commissioner  of  Internal  Revenue  him- 
self and  also  four  Internal  Revenue  Agents,  and 
the  Commissioner  of  Internal  Revenue  in  Wash- 
ington, D.  C.  It  w^as  conceded  by  Dr.  Noland  that 
the  suit  should  not  have  been  brought  against  the 
Commissioner  of  Internal  Revenue  out  here  in  Los 
Angeles,  so  that  eliminated  the  Commissioner. 

But  we  still  had  remaining  in  that  prior  action 
the  same  four  Internal  Revenue  Agents  who  are 
now^  being  sued  in  this  action. 

He  sues  the  Collector  and  four  agents,  and  in 
the  prior  action  he  sued  the  Commissioner  and  the 
same  four  agents. 

So,  the  Grovernment  having  prepared  its  motions 
and  memoranda  of  supporting  authorities  in  con- 
siderable detail,  I  would  like  to  have  it  submitted 
so  your  Honor  can  study  this  voluminous  file,  in- 
cluding all  the  authorities  cited  by  both  sides. 

The  Court:  Well,  I  will  take  the  matter  under 
submission. 
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(Whereupon,  at  2:30  o'clock  p.m.,  a  recess 
was  had  until  10:30  o'clock  a.m.,  of  the  follov^- 
ing  day,  Wednesday,  March  31,  1948.)  [70] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  3rd  day  of 
May,  A.D.  1948. 

/s/  J.  D.  AMBROSE, 
Official  Reporter. 

[Endorsed] :  Filed  May  25,  1948. 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT  OP 
PROCEEDINGS 

Los  Angeles,  California 
April  19,  1948 

The  Court:  I  want  to  dispose  of  a  matter  that 
has  been  submitted  for  decision.  It  is  case  No.  7315, 
Noland  and  others  against  the  Collector  of  Internal 
Revenue  and  certain  agents  of  the  Government. 
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The  case  is  before  the  court  on  motions  for  suni- 
luarv  judgments  of  the  defendant  and  the  dismissal 
or  tlie  action  on  the  ground,  first,  that  the  complain- 
ants are  precluded  from  bringing  the  instant  action 
against  defendants  on  the  principle  of  res  ad  judi- 
cata as  the  complainants  are  the  same  complainants 
who  brought  the  action  in  this  court  in  Case  No. 
571 6- W  on  January  9,  1947,  in  which  the  action  was 
dismissed  and  was  a  case  where  the  complainants 
sought  relief  of  a  refund  of  the  same  tax  payments 
as  are  included  in  the  instant  case,  and  a  prayer 
for  relief  in  the  former  action  which  related  to  the 
instant  subject  matter. 

That  case  was  first  brought  by  William  D.  No- 
land,  H.  K.  Miller,  and  Harry  R.  Maxwell,  Trus- 
tees of  the  Dr.  William  D.  Noland  Trust  Estate, 
Limited,  a  beneficial  trust  estate,  and  William  D. 
Noland  versus  George  D.  Martin,  Internal  Revenue 
Agent,  and  other  agents. 

The  complaint  was  filed  on  August  26th,  1946, 
and  judgment  of  dismissal  was  signed  on  January 
9,  1947. 

The  first  action  was  in  propia  persona.  The  [73] 
prayer  was  for  relief  in  eight  matters.  First,  that 
a  temporary  restraining  order  be  issued  restraining 
defendants  from  molesting  or  interfering  with 
plaintiffs  or  with  interfering  in  any  transfer  of 
property  pending  determination  of  the  case. 

Second,  that  an  order  to  show  cause  be  issued  as 
to  why  such  restraining  order  should  not  be  issued. 

Third,  that  a  temporary  injunction  be  issued  to 
the  same  effect. 
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Fourth,  that  a  permameiit  injunction  be  issued. 

Fifth,  that  defendants  be  ordered  to  return 
$80.45 — $210.00  with  interest  which  was  paid  by 
plaintiff  Noland  personally  as  a  result  of  assigning 
income  to  the  account  of  Noland  personally  from 
the  account  of  Noland,  Trustee,  all  of  which  was 
unlawful. 

Sixth,  that  plaintiff  be  given  $50.00  damages  for 
fraud  as  a  result  of  wrongful  transfer  effected  by 
defendants,  and  mental  anguish,  et  cetera,  caused 
thereby. 

Seventh,  that  the  transfer  of  funds,  assets  and 
property  to  the  personal  account  of  Noland  from 
the  Trust  be  declared  null  and  void. 

Eighth,  that  plaintiff  be  awarded  attorney  fees, 
if  one  is  employed,  and  for  costs. 

In  a  separate  order  of  dismissal  the  court  dis- 
missed as  to  the  defendant  Newman  for  lack  of 
jurisdiction  due  [74]  to  improper  venue. 

The  court  dismissed  as  to  the  other  defendants 
and  issued  judgment  on  several  grounds: 

First,  that  injimctive  relief  be  denied  on  the 
groimd  that  no  cause  of  action  was  stated  ux^on 
which  such  relief  could  be  granted.  That  it  does 
not  appear  that  any  irreparable  injury  will  result 
from  the  failure  to  grant  injunctive  relief.  That 
there  is  an  adequate  remedy  at  law. 

Second,  that  the  action  is  dismissed  not  only  a;s 
to  injunctive  relief  but  in  its  entirety  since  plain- 
tiffs have  failed  to  state  a  cause  of  action  on  which 
iiuy  relief  can  be  granted. 
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Third,  the  defendants  be  awarded  costs. 

The  mstant  action  was  filed  on  July  7,  1947. 

The  amended  complaint  is  brought  by  the  same 
parties  plaintiff  and  the  same  parties  defendant 
with  two  exceptions.  The  defendant  Newman  is 
omitted  and  the  defendant  Harry  C.  Westover,  Col- 
lector of  Internal  Revenue,  has  been  added. 

The  court  granted  a  motion  permitting  the  elimi- 
nating and  adding  of  these  names. 

The  prayer  of  the  amended  complaint  in  the  in- 
stant action  is  as  follows: 

First,  that  Section  167  of  the  Federal  Internal 
Revenue  Code  does  not  apply  to  the  aforesaid 
benevolent  trust  estate,  namely,  Dr.  William  I\ 
Noland  Trust  Estate,  Limited,  and  that  any  at- 
tempt to  apply  or  make  application  of  said  Section 
167  to  said  benevolent  trust  estate  is  null  and  void 
and  of  no  effect  whatsoever. 

Second,  that  as  a  benevolent  trust  estate  the  trus- 
tees do  not  have  to  file  an  income  tax  return  and 
that  no  taxes  are  due. 

Third,  that  since  William  D.  Noland  personally 
has  contracted  to  give  his  personal  services  to  the 
trust  estate  without  profit  that  the  trust  estate  is 
properly  paying  the  living  expenses  of  Dr.  Noland 
and  that  Dr.  Noland  owes  no  taxes. 

Fourth,  that  all  monies  paid  by  defendants  be 
refmided  with  interest. 

This  contention  of  the  defendants  is  sustained  by 
the  record  in  both  cases. 

It  is  further  contended  that  the  present  Collector 
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cannot  be  held  liable  for  acts  before  he  commenced 
his  duties  and  the  alleged  refund  relied  upon  was 
before  that  time.  That  principle  is  recognized  b}- 
the  Supreme  Court  in  a  decision  in  257  U.  S.,  page 
1,  and  in  another  decision  in  314  U.  S.,  page  186. 

It  is  urged  by  the  defendants  that  the  present 
action  is  barred  by  the  statute  of  limitations.  [76] 

Section  372  (i.e.)  x)rovides  in  substance  that  no 
action  for  refund  shall  be  brought  in  any  court 
until  a  claim  for  refund  has  been  filed  with  the 
Commissioner  according  to  the  provisions  of  law 
pertainmg  thereto,  nor  shall  any  action  be  main- 
tained less  than  six  months  after  the  filing  of  the 
claim  for  refund  or  more  than  two  years  after  a 
notice  of  disallowance  has  been  sent  to  the  tax- 
payer. It  is  further  provided,  in  substance,  that  a 
claim  for  refmid  must  be  filed  within  three  years 
from  the  thne  when  the  return  was  filed  or  within 
two  years  from  the  time  the  tax  w^as  paid,  which- 
ever is  later. 

Page  1  of  Exhibit  1  of  the  amended  complaint 
shows  that  an  alleged  claim  for  refund  was  filed 
for  $80.45  on  March  15th,  1946,  for  a  payment  made 
on  July  6th,  1942,  for  the  taxable  year  of  1937. 
Thus,  it  appears  in  regard  to  this  alleged  claim  for 
refund,  that  this  clahn  was  barred  by  the  three- 
year  period  when  filed. 

The  only  other  refund  claimed  is  that  set  forth 
at  page  3  of  Exhibit  1  of  the  amended  complaint. 

This  claim  purports  to  have  been  filed  March 
15th,  1946,  and  it  is  stated  that  the  date  of  pay- 
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ment  was  on  or  before  March  15tli,  1943.  This  sec- 
ond claun  was  for  $35.64  and  defendant  contends 
that  plaintiffs  have  failed  to  show^  that  the  claims 
were  filed  within  the  statutory  period.    [77] 

It  is  contended  that  tax  monies  as  to  refunds 
sought  were  paid  by  the  trustees  and  it  is  there 
prayed  that  the  refund  should  be  made  to  the  said 
benevolent  trust  estate  and  the  trust  estate  is  seek- 
ing refimd  for  itself;  that  the  suit  should  be  prose- 
cuted by  the  trustees  rather  than  by  William  1). 
Noland  as  an  individual,  although  he  is  claiming 
now  that  the  refund  is  due  him  on  his  individual 
account. 

It  is  the  conclusion  of  the  court  under  the  record 
now  before  the  court  that  the  complainants  are  not 
entitled  to  the  relief  prayed  for.  Therefore,  the 
motion  for  summary  judgment  of  the  defendant  is 
.sustained  with  costs. 

No  findings  of  facts  is  now  required  under  the 
new  rules  on  motions  for  summary  judgment,  so 
the  defendants  are  directed  to  prej^are  and  present 
a  form  of  decree  by  next  Thursday. 

(Whereupon,  the  above  entitled  proceedings 
were  concluded.)  [78] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  th(j 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  furtlier  cei'tify  that  the  foregoing  is  a  true  and 
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correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  3rd  day 
of  May,  A.D.  1948. 

/s/  J.  D.  AMBROSE, 
Official  Reporter. 

[Endorsed] :  Filed  May  25,  1948. 


[Endorsed]:  No.  11978.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  William  D.  Noland, 
Trustee,  and  William  D.  Noland,  Personal,  Appel- 
lant, vs.  Harry  C.  Westover,  Collector,  United 
States  Treasury  Department,  Internal  Revenue 
Service,  Sixth  Collection  District  of  California,  IjOs 
Angeles  Division,  et  al..  Appellees.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division. 

Filed  July  16,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

Civil  Action— No.  11978 

WILLIAM  D.  NOLAND,  Trustee,  Dr.  William  D. 
Noland  Trust  Estate,  Ltd.,  a  Benevolent  Trust 
Estate,  and  WILLIAM  D.  NOLAND,  Personal, 

Appellants, 
vs. 
HARRY  C.  WESTOVER,  Collector,  United  States 
Treasury  Department,  Internal  Revenue  Serv- 
ice, Sixth  Collection  District  of  California,  Los 
Angeles  Division,  et  al.,  etc., 

Appellees. 
STATEMENT  OF  POINTS 
Claims  of  Appellants,  William  D.  Noland,  Trus- 
tee, and  William  D.  Noland,  Personal,  in  submit- 
ting statement  of  points,  are  as  follows: 

Point  1. 
That  the  appellant  William  D.  Noland,  Trustee, 
is  representing  his  interest  in  a  contract  unde^ 
which  the  Dr.  William  D.  Noland  Trust  Estate, 
Ltd.,  a  benevolent  trust  estate,  a  charitable  organ- 
ization, is  established,  organized  by  a  contract  by 
and  between  the  trustees,  and  the  appellant  William 
D.  Noland,  Trustee,  is  a  party  to  the  said  contract, 
and  tl^e  said  contract  mider  which  the  said  chari- 
table organization  is  established  provides  it  is  to 
be  administered  by  natural  jjerson  trustees  r«i  a 
joint  tenancy,  holding  in  trust  as  to  distribution  of 
avails,  acting  under  citizenship,  common  law  rights 
of  contract,  and  constitutional  rights,  federal  laws 
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Mild  iimiiunities  vouchsafed  to  all  persons,  as  set 
forth  and  provided  in  and  by  the  Constitution  of 
the  United  States  of  America,  and  so  organized  on 
June  1,  1935,  with  a  board  of  trustees  and  numerous 
beneficiaries  who  are  poor  people  and  poor  children 
who  are  unable  to  pay  for  health  service  when  they 
are  ill  and  afflicted  with  illness  of  any  kind.  And 
the  District  Court  below  in  making  and  entering 
summary  judgments  against  the  second  amended 
bill  of  complaint  is  a  denial  of  due  process  of  law 
and  a  denial  of  constitutional  rights  of  appellants. 

Point  2. 
The  District  Court  below  granted  motions  for 
summary  judgments  and  dismissed  the  second 
amended  bill  of  complaint,  and  the  record  shows 
that  the  aforesaid  Federal  Internal  Revenue  Collec- 
tors and  Agents  cited  section  167,  Title  26,  of  tlie 
Federal  Internal  Revenue  Code  in  support  of  their 
activities  in  unlawfully  assigning,  transferring  and 
delivering  assets,  fmids  and  property  from  the 
aforesaid  benevolent  trust  estate,  a  charitable  or- 
ganization, without  permission  from  aj^xjellantb^  or 
anyone  else,  to  the  accoimt  of  Willian^  I).  Kolaivl, 
personally,  and  thereby  levying  additional  income 
taxes  against  William  D.  Noland,  personally^  a-i 
appellant  hereof,  and  said  section  167  of  the  Fed- 
eral Internal  Revenue  Code  provides  that  where 
the  trustee,  trustor,  and  beneficiary  are  one  and  the 
same,  the  income  tax  is  charged  to  the  trustor,  and 
within  the  aforesaid  benevolent  trust  estate  and 
charitable  organization,  there  are  a  board  of  trus- 
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tees  and  numerous  beneficiaries,  therefore,  the  said 
granting  of  motions  for  summary  judgments  and 
dismissing  the  second  amended  bill  complaint,  and 
the  District  Court  below  making  and  entering  said 
smnmary  judgments  on  April  21,  1948,  was  a  denial 
of  constitutional  rights  and  due  process  of  law 
against  appellants. 

Point  3. 
Aforesaid  section  167,  Title  26,  of  the  Federal  In- 
ternal Revenue  Code  does  not  apply  to  the  afore- 
said benevolent  trust  estate  and  charitable  organ- 
ization and  it  does  not  apply  to  William  D.  Noland 
personally,  therefore,  the  aforesaid  Internal  Rev- 
enue Collectors  and  Agents  violated  Section  23, 
Subdivision  (o).  Title  26,  Federal  Internal  Revenue 
Code,  which  provides  for  charitable  and  other  con- 
tributions, and  under  paragraph  (2)  of  said  section 
and  subdivision  it  provides  a  corporation,  trust,  or 
community  chest,  fund,  or  foundation,  created  or 
organized  in  the  United  States  or  any  possession 
thereof  or  under  the  laws  of  the  United  States  or 
of  any  possession  of  the  United  States,  organized 
and  operated  exclusively  for  religious,  charitable, 
scientific,  literary,  or  educational  purposes,  or  for 
the  prevention  of  cruelty  to  children  or  animals,  no 
part  of  the  net  earnings  of  which  enures  to  the 
benefit  of  any  private  shareholder  or  individual, 
and  no  substantial  part  of  the  activities  of  which 
is  carrying  on  propaganda,  or  otherwise  attempting 
to  influence  legislation.  The  said  provision  of  Title 
26,  section  23,   (o)(2)  is  the  law  that  governs  the 
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aforesaid  benevolent  trust  estate  and  charitable 
organization,  and  the  aforesaid  section  167,  Title 
26,  of  the  Federal  Internal  Revenue  Code  as  cited 
by  said  Internal  Revenue  Collectors  and  Agents,  in 
supxjort  of  their  unlawful  activities  as  set  forth  in 
the  record  hereof  on  appeal,  does  not  rule  and  gov- 
ern, and  the  District  Court  below,  in  making  and 
entering  the  aforesaid  summary  judgments  on 
April  21,  1948,  and  dismissing  complainants  and 
apxjellants  second  amended  bill  of  complaint,  it  w^as 
a  denial  of  constitutional  rights  and  due  process  of 
law  against  appellants. 

Point  4. 
On  March  30,  1948,  in  a  hearing  before  the  Dis- 
trict Court  below,  motions  were  made  by  the  de- 
fendants for  summary  judgments  against  the  first 
amended  bill  of  complaint,  and  at  the  said  hearing 
on  said  date,  complainants  made  a  motion  to  amend 
first  amended  bill  of  complaint,  and  the  said  Dis- 
trict Coui't  below  ordered  that  the  said  first  bill  of 
complaint  be  amended,  and  the  said  Court  also 
allowed  the  said  motions  by  said  defendants  for 
summary  judgments  to  lay  on  the  record  and  stand 
against  the  second  amended  bill  of  complaint  when 
amended,  filed  and  served,  and  the  said  Court 
granted  and  ordered  leave  to  amend  the  first 
amended  bUl  of  complaint  on  March  30,  1948,  at 
said  hearing  before  said  Court,  and  the  second 
amended  bill  of  complaint  was  filed  and  served  on 
April  19,  1948,  and  on  April  21,  1948,  the  said 
Court,  from  the  motions  for  summary  judgments 
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presented  to  said  Court  on  March  30,  1948,  made 
and  entered  two  sinnmary  judgments  against  com- 
plainants' second  amended  bill  of  comi^laint  by 
granting  the  said  motions  for  summary  judgments 
made  by  defendants  on  said  date  of  March  30,  1.948, 
the  two  said  smnmary  judgments  being  made  and 
entered  by  the  said  Court  on  April  21,  1948,  whicli 
was  a  denial  of  complainants'  constitutional  riglits 
and  due  process  of  law. 

Point  5, 
On  April  21,  1948,  the  District  Court  below  made 
and  entered  a  summary  judgment,  dismissing  the 
second  amended  bill  of  complaint  in  favor  of  Harry 
C.  AVestover,  defendant,  and  against  complainants, 
and  the  motion  for  summary  judgment  was  made 
before  the  said  Court  on  March  30,  1948,  by  the 
counsel  for  said  defendant,  the  said  motion  for  suiii- 
mary  judgment  being  made  against  complainants' 
first  amended  bill  of  complaint,  and  the  said  Court 
granted  a  motion  by  complainants  to  amend  first 
amended  bill  of  complaint  making  an  order  to  such 
effect,  and  the  second  amended  bill  of  complaint  in 
compliance  with  the  order  of  said  Court  on  March 
30,  1948,  and  on  April  19,  1948,  the  second  amended 
bill  of  complaint  was  filed  and  served,  and  the  said 
Court  made  and  entered  the  said  summary  judg- 
ment on  April  21,  1948,  by  granting  a  motion  for 
summary  judgment  made  by  the  said  defendant  on 
March  30,  1948,  and  the  said  motion  for  summary 
judgment  was  filed  and  served  December  1,  1947, 
against  the  first  amended  bill  of  complaint  of  com- 
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Ijlainants,   thereby  the   complainants   were   denied 
their  constitutional  rights  and  due  process  of  law. 

Point  6. 

On  March  30,  1948,  a  motion  for  summary  judg- 
ment was  made  by  defendants  Greorge  D.  Martin, 
Norman  Hayward,  Raymond  B.  Sullivan  and  John 
H.  Cramer,  in  the  District  Court  below,  against  the 
first  amended  bill  of  complaint  of  complainants, 
and  on  the  said  date  of  March  30,  1948,  before  the 
said  Court  the  complainants  made  a  motion  to 
amend  the  first  amended  bill  of  complaint,  and  the 
said  Court  granted  said  motion  to  amend  by  making 
an  order  to  amend  said  bill  of  complaint,  and  com.- 
}jiainants  filed  and  served  second  amended  bill  of 
comjDlaint  on  April  19,  1948,  and  the  said  motion 
for  summary  judgment  was  filed  and  served  on 
December  1,  1947,  against  the  first  amended  bill  of 
complaint  of  complainants,  and  the  said  Court  on 
April  21,  1948,  granted  the  motion  for  summary 
judgment  made  on  March  30,  1948,  against  the  first 
amended  bill  of  complaint,  by  allowing  said  motion 
for  smnmary  judgment  to  lay  over  on  the  record  to 
apply  it  against  the  second  amended  bill  of  com- 
plaint of  complainants,  and  the  said  Court  on  April 
21,  1948,  made  and  entered  a  summary  judgment 
against  the  second  amended  bill  of  complaint  of 
complainants  and  in  favor  of  said  defendants, 
thereby  denying  complainants  of  constitutional 
rights  and  due  process  of  law. 

Wherefore,  complainants  and  appellants  respect- 
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fully  pray  that  the  aforesaid  summary  judgments 
of  the  aforesaid  District  Court  below  be  reversed. 

Dated  Los  Angeles,  Calif.,  May  22,  1948. 

Respectfully  submitted, 

/s/  WILLIAM  D.  NOLAND, 
Trustee, 
Appellant  in  Propia  Persona. 

/s/  WILLIAM  D.  NOLAND, 
Personal, 
Appellant  in  Propia  Persona. 

Received  copy  of  above  July  14,  1948. 

/s/  JAMES  M.  CARTER, 
U.  S.  Atty., 

/s/  O.  H.  MITCHELL, 

Asst.  U.  S.  Atty., 

Attorneys  for  Appellees. 

[Endorsed]:    Filed    July    16,    1948.     Paul    P. 
O'Brien,  Clerk. 
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BRIEF  OF  APPELLANTS. 


Statement  of  the  Case. 

The  matter  hereof  before  the  above  entitled  Appellate 
Court  is  an  appeal  from  a  Summary  Judgment  and  Dis- 
missal of  Second  Amended  Bill  of  Complaint  in  favor  of 
Defendant  and  Appellee  Harry  C.  Westover,  and  a  Sum- 
mary Judgment  and  Dismissal  of  Second  Amended  Bill 
of  Complaint  in  favor  of  Defendants  and  Appellees, 
George  D.  Martin,  Norman  Hayward,  Raymond  B.  Sul- 
livan, and  John  H.  Cramer  [Tr.  of  Record  pp.  81  to  85, 
incL],  said  Summary  Judgments  and  Judgments  of  Dis- 
missal of  said  Second  Amended  Bill  of  Complaint  made 
and  entered  by  the  District  Court  of  the  United  States, 
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Southern  District  of  California,  Central  Division,  on  April 
21st,  1948,  the  Honorable  Charles  C.  Cavanah,  presiding 
as  the  Judge  of  the  said  District  Court  of  the  United 
States,  hearing  motions  for  said  judgments  on  March  30, 
1948. 

The  controversy  in  the  action  in  the  District  Court 
below,  arose  over  a  disagreement  between  the  complainants 
and  defendants  as  to  which  Federal  Internal  Revenue 
Statute  governed  the  payment  of  income  taxes;  the  de- 
fendants claimed  that  the  complainants  were  governed  by 
a  situation  created  and  established  by  defendant  Norman 
Hayward,  Internal  Revenue  Agent  [Tr.  of  Record  par.  4, 
pp.  15  and  16,  par.  5,  and  6,  pp.  16  to  18,  inch]  and  the 
said  defendant  Norman  Hayward  transferred  from  the 
assets,  funds  and  property  belonging  to  Dr.  William  D. 
Noland  Trust  Estate,  Ltd.,  a  Benevolent  Trust  Estate,  a 
charitable  organization,  one  third  of  the  assets,  funds  and 
property  of  said  charitable  organization  to  the  personal 
account  of  William  D.  Noland  personally,  and  charged 
income  taxes  against  William  D.  Noland  personally,  the 
said  Norman  Hayward  made  the  said  transfers  from  the 
said  charitable  organization  to  William  D.  Noland  per- 
sonally, without  any  consent  from  the  board  of  trustees 
for  said  charitable  organization  or  from  William  D. 
Noland  personally  to  make  such  tax  charges  against  him 
personally,  and  then  the  defendants  herein  in  the  District 
Court  below  and  appellees  in  above  entitled  Appellate 
Court,  followed  the  activities  of  said  Norman  Hayward, 
by  piling  up  more  and  more  taxes  against  the  said  char- 
itable organization,  and  against  the  said  William  D.  No- 
land  personally,  and  cited  Section  167  of  the  Internal 
Revenue  Code  in  support  of  their  taking  assets,  funds  and 
property  from  the  said  charitable  organization  and  charg- 


ing-  same  to  the  personal  account  of  AMlliam  D.  Noland 
and  charging  him  with  more  income  taxes  [Tr.  of  Record 
p.  53],  said  defendants  cite  ''Sec.  167  of  the  Federal  In- 
ternal Revenue  Code  where  the  trustee  and  trustor  and 
the  beneficiary  are  the  same  the  income  is  taxable  to  the 
Trustor";  the  said  Sec.  167  does  not  apply  to  the  case  at 
all,  because  the  said  charitable  organization  is  composed 
of  a  board  of  trustees  and  there  are  numerous  beneficiaries 
[Tr.  of  Record,  Ex.  A,  pp.  36  to  49,  inch]  and  the  method 
of  taxation  adopted  as  alleged  in  the  Second  Amended  Bill 
of  Complaint  [Tr.  of  Record  pp.  13  to  35,  inch]  are  very 
clearly  shown  that  the  policy  of  taking  assets,  funds  and 
property  from  the  said  charitable  organization  and  charg- 
ing same  to  the  personal  account  of  William  D.  Xoland 
for  additional  income  taxation,  such  as  w^as  created  and 
established  by  the  said  Norman  Hayward  when  he  went 
over  the  trustees  books  and  records  by  threats  and  force 
without  permission  of  the  trustees,  thus  was  unlawful 
income  taxation  charged  to  said  William  D.  Noland  per- 
sonally [Tr.  of  Record,  Ex.  E,  pp.  51  to  57,  inch]  and 
Appellants  contend  that  the  laws  that  do  govern  and  rule, 
in  the  operations  of  aforesaid  benevolent  trust  estate  and 
charitable  organization  [Tr.  of  Record  par.  24.  pp.  30  to 
31.  inch]  and  [Tr.  of  Record  par.  5,  p.  34]  which  said 
laws  provide  under  Title  26,  Internal  Revenue  Code 
(Federal),  Section  23,  Subdivision  (a).  Paragraph  (1), 
which  provides  that  expenses  in  general  may  be  deducted 
from  gross  income,  and  under  said  Title  26,  Internal 
Revenue  Code,  Section  23,  Subdivision  (o)  Paragraph 
(2),  which  provides  for  charitable  and  other  constribu- 
tions  and  charitable  organizations,  the  unlimited  deduc- 
tions may  be  made  for  charitable  and  other  contributions, 
and  under  said  Title  26.  Federal  Internal  Revenue  Code, 
Section  120,  it  provides,  in  the  case  of  an  individual  (Wil- 
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Ham  D.  Noland,  personal  is  an  individual)  if  in  the  tax- 
able year  and  in  each  ten  preceding  taxable  years  the 
amount  of  the  contributions  or  gifts  described  in  section 
23  (o)  (or  corresponding  provisions  of  prior  revenue 
Acts)  plus  the  amount  of  income,  war-profits,  or  excess- 
profits  taxes  paid  during  such  year  in  respect  of  preceding 
taxable  years,  exceeds  90  per  centum  of  the  taxpayers 
net  income  for  each  such  year,  as  computed  without  the 
benefit  of  the  applicable  subsection,  then  the  15  per  centum 
limit  imposed  by  section  23  (o)  shall  not  be  applicable 
(S3  Stat.  56).  Thus,  the  appellants  contend  that  said 
sections  23  and  120  as  cited  are  the  rules  and  laws  that 
govern  the  appellants  in  the  operations  of  aforesaid  char- 
itable affairs  and  that  aforesaid  Section  167  of  Federal 
Internal  Revenue  Code,  as  cited  by  defendants  does  not 
apply  to  the  matters  involved  in  this  action  hereof  on  ap- 
peal before  the  above  entitled  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Jurisdiction. 

The  jurisdiction  of  the  United  States  District  Court, 
Southern  District  of  CaHfornia,  Central  Division,  is  well 
established  by  the  aforesaid  statutes  which  are  involved 
in  the  matter  hereof,  and  for  further  jurisdiction  in  said 
District  Court  below,  it  provides  under  Title  28,  Judicial 
Code  and  Judiciary,  Section  41.  (Judicial  Code,  Section 
24.)  Original  Jurisdiction.  The  District  Courts  shall 
have  original  jurisdiction  as  follows:  (5)  Cases  under 
internal  revenue,  customs,  and  tonnage  laws.  Fifth.  Of 
all  cases  arising  under  any  law  providing  for  internal 
revenue,  etc.,  and  jurisdiction  in  the  above  entitled  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  for 
this  appeal  is  provided  under  Title  28,  Judicial  Code  and 
Judiciary,    Section    225.     (Judicial    Code,    Section    128.) 
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Appellate  jurisdiction — (a)  Review  of  final  decisions.  The 
Circuit  Courts  of  Appeals  shall  have  appellate  jurisdiction 
to  review  by  appeal  final  decisions — First.  In  the  District 
Courts,  in  all  cases  save  where  a  direct  review  of  the  de- 
cision may  be  had  in  the  Supreme  Court,  and:  Fifth,  (d) 
Circuits  in  which  reviews  shall  be  had.  The  decisions  of 
a  District  Court  of  the  United  States  within  a  State  in 
the  Circuit  Court  of  Appeals  for  the  circuit  embracing 
such  State,  therefore,  appellants  contend  that  the  said 
District  Court  below  had  jurisdiction  and  that  the  above 
entitled  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  have  jurisdiction  to  review  the  matter 
hereof  on  appeal  from  the  United  States  District  Court, 
Southern  District  of  California,  Central  Division. 

Concise  Abstract  of  the  Case. 

Pursuant  to  the  matters  and  proceedings  set  forth  in  the 
preceding  statement  of  the  case  hereof,  counsel  for  de- 
fendants files  and  serves  Motion  to  Dismiss  [Tr.  of  Record 
pp.  2  to  7,  inch]  and  Affidavit  in  Support  of  Motion  to 
Dismiss  [Tr.  of  Record  p.  8],  and  complainants  file  and 
serve.  Objection  to  said  Motion  to  Dismiss  [Tr.  of  Record 
p.  9],  and  Exhibit  A  in  support  of  said  Objection  to  Mo- 
tion to  Dismiss  [Tr.  of  Record  pp.  10  to  13,  incl.]. 

Counsel  for  defendants  file  and  serve,  Notice  of  Motion, 
Motion  by  Defendant  Harry  C.  Westover  for  Summary 
Judgment,  Affidavit  in  Support  of  Motion  by  Harry  C. 
Westover  for  Summary  Judgment,  Motion  by  Defendants 
other  than  Harry  C.  Westover  for  Summary  Judgment, 
and  Affidavits  in  Support  of  Motion  by  Defendants  other 
than  Harry  C.  Westover  for  Summary  Judgment  [Tr. 
of  Record  pp.  57  to  78,  inch],  and  complainants  file  and 
serve  Objection  to  Motion  by  Defendant  Harry  C.  West- 


over  for  Summary  Judgment,  and  Objection  to  Motion 
by  Defendants  other  than  Harry  C.  Westover  for  Sum- 
mary Judgment  [Tr.  of  Record  pp.  78  to  80,  incl.]. 

Complainants  file  and  serve  in  Case  No.  73 15-0'C,  a 
Motion  to  Amend  Complaint  [Tr.  of  Record  pp.  85  to  86, 
incl.];  Complaint  in  Cause  No.  5716-W  [Tr.  of  Record 
pp.  98  to  115,  incl.].  And  Order  and  Judgment  of  Dis- 
missal as  to  Defendant  Joseph  D.  Nunan,  Jr.,  and  Order 
and  Judgment  of  Dismissal  as  to  Defendants  George  D. 
Martin,  Norman  Hayward,  Raymond  B.  Sullivan,  and 
John  H.  Cramer,  Internal  Revenue  Agents,  are  filed  [Tr. 
of  Record  pp.  115  to  120,  inch],  in  aforesaid  case  and 
Cause  No.  5716-W.  Second  Amended  Complaint  filed 
April  19,  1948  [Tr.  of  Record  pp.  13-34]. 

Complainants  file  an  application  in  form  of  Affidavit  in 
Support  of  Extension  of  Time  on  Appeal,  which  is  granted 
by  an  Order  Extending  Time  of  Appeal  [Tr.  of  Record 
pp.  120  to  122,  incl.],  and  file  statement  of  points  (DC) 
[Tr.  of  Record  pp.  122-124]  and  statement  of  points 
(USCA)    [Tr.  of  Record  pp.  196-202]. 

On  March  30,  1948,  a  hearing  was  held  on  the  fore- 
going motions  and  objections  before  the  Honorable 
Charles  C.  Cavanah,  Judge  of  District  Court  below,  and 
minute  order  of  said  Court  [Tr.  of  Record  pp.  86  to  89, 
inch]  shows  that  Court  orders  said  motions  for  Summary 
Judgment  by  defendants  stand  submitted  pending  further 
order  of  the  Court,  and  Docket  Entries  [Tr.  of  Record 
pp.  89  to  91,  inch]  show  what  was  filed  from  3/19/48  to 
5/4/48  in  said  docket. 


— 7— 

During  the  hearing  and  proceedings  of  March  30,  1948, 
Mr.  Oakes,  presented  and  argued  the  motions  of  the  de- 
fendants as  their  counsel,  laying  great  stress  on  summary 
judgment,  on  the  ground  of  stare  decisis,  and  dismissal 
for  defendant  Harry  C.  Westover,  Collector,  and  likewise 
laying  great  stress  on  summary  judgment,  and  dismissal 
for  defendants  other  than  defendant  Harry  C.  Westover 
[Tr.  of  Record  pp.  129  to  149,  inch],  and  Dr.  Noland 
(William  D.  Noland)  for  himself  as  Trustee  and  Person- 
al, presented  and  argued  in  opposition  to  counsel  for  the 
defendants,  upon  the  grounds  that  not  one  authority 
cited  applied  to  this  situation  wherein  a  charitable  organ- 
ization was  involved,  and  that  the  main  issue  of  wherein 
Section  167  of  the  Federal  Internal  Revenue  Code  was 
cited  by  them  in  support  of  the  unlawful  activities  of 
aforesaid  Internal  Revenue  Agents  as  set  forth  was  evaded 
and  not  dwelled  upon  by  going  into  other  technical  mat- 
ters [Tr.  of  Record  pp.  149  to  173,  inch]  which  the  record 
clearly  shows,  and  when  Dr.  Xoland  finished  his  argu- 
ment in  opposition  to  defense  counsel's  presentation  and 
argument;  ]\Ir.  Oakes,  counsel  for  defendants,  again 
argued  [Tr.  of  Record  pp.  173  to  179,  inch]  and  as  it 
was  12:00  noon  a  recess  was  taken  until  two  o'clock. 
And  upon  return  after  the  recess  at  two  o'clock,  Dr. 
Noland  again  argued  against  the  presentation  and  argu- 
ment of  ]\Ir.  Oakes,  counsel  for  defendants  [Tr.  of  Record 
pp.  179  to  185,  inch],  also  showing  that  the  controversy 
was  still  going  on  by  demands  being  made  by  said  In- 
ternal Revenue  Agents  and  contendmg  that  his  action  was 


in  order,  and  the  Court  granted  leave  to  complainants  to 
amend  bill  of  complaint. 

Mr.  Oakes,  counsel  for  the  defendants,  again  argued 
for  the  defendants  [Tr.  of  Record  pp.  186  to  188,  incl.] 
and  upon  the  closing  of  Mr.  Oakes  argument,  the  Court 
allowed  the  motions  of  the  defendants  for  summary  judg- 
ment and  dismissal  to  lay  on  the  files  against  the  un- 
written amended  bill  of  complaint,  as  the  Court  formerly 
in  the  proceedings  had  granted  leave  to  amend  the  bill  of 
complaint,  there  are  two  defendants  motions  for  summary 
judgment  and  dismissal  [Tr.  of  Record  pp.  58  to  7Z,  inch], 
and  the  Court  took  the  matter  under  submission. 

Court  in  Error. 

And  under  date  of  April  19,  1948,  the  District  Court 
made  a  written  opinion  of  the  matter.  Case  No.  7315-0'C, 
in  which  written  opinion  there  is  an  error  on  the  part  of 
the  District  Court,  because  in  the  Court's  reference  to 
Case  No.  5716-W,  both  said  cases  in  the  District  Court 
below,  at  page  191,  Tr.  of  Record  par.  Sixth,  it  reads, 
as  follows  (in  Court's  written  opinion)  : 

"Sixth,  that  plaintiff  be  given  $50.00  damages  for 
fraud  as  a  result  of  wrongful  transfer  effected  by 
defendants,  and  mental  anguish,  et  cetera,  caused 
thereby.'' 

Instead  it  properly  should  read,  as  follows  (Case  No. 
5716-W) : 

'%.  That  the  complainants  be  awarded  and  given 
judgment  in  the  sum  of  Fifty  Thousand  Dollars 
($50,000.00)    as   compensated   damages    against   the 


aforesaid  defendants  and  each  of  them  for  fraudu- 
lently taking  the  trustees'  books  and  records  and  mak- 
ing fraudulent  confiscations,  assignments,  transfers 
and  deliveries  from  said  records  and  books,  and  also 
likewise  from  income  tax  returns  made  by  complain- 
ants to  aforesaid  Internal  Revenue  Service,  from  the 
aforesaid  benevolent  trust  estate  to  William  D.  No- 
land  personal  account  for  additional  taxes,  and  for 
causing  to  complainants  endless  mental  anguish, 
molestation,  annoyance,  harassment,  persecution,  dam- 
ages, losses  and  injuries  since  July  6,  1942,  and  con- 
tinuously, including  the  present  time.''  [Tr.  of  Record 
par.  6,  pp.  113  to  114,  inch] 

This  said  paragraph  6,  shows  that  the  Case  No.  5716-W 
in  District  Court  below  was  an  individual  action  against 
the  defendant  Internal  Revenue  Agents  individually,  and 
not  the  U.  S.  Government,  and  the  said  Case  No.  7315- 
O'C  is  an  action  against  the  said  Government,  therefore 
a  res  adjudicata  will  not  lawfully  lie  on  the  hies  in  support 
of  aforesaid  two  motions  by  defendants  for  summary 
judgments  and  dismissal  [Tr.  of  Record  p.  132;  third  par., 
p.  187,  and  first  par.,  p.  190],  and  pleading  7'es  adjudicata 
from  an  action  against  individuals  will  not  stand  in  a 
case  against  the  United  States  Government,  it  is  an  action 
against  dififerent  parties,  regardless  of  the  contents  of  the 
bill  of  complaint. 

On  April  21,  1948,  the  District  Court  below  made  and 
entered  a  summary  judgment  and  dismissal  in  favor  of 
defendant  Harry  C.  Westover,  and  on  April  21,  1948, 
the  District  Court  below  made  and  entered  a  summary 
judgment  and  dismissal  in  favor  of  defendants  George  D. 
Martin,  Norman  Hayward,  Raymond  B.  Sullivan  and 
John  H.  Cramer  [Tr.  of  Record  pp.  81  to  85,  incl.]. 
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Specification  of  Errors. 

I. 

The  Court  erred  in  making  the  order  and  decree  for 
summary  judgment  and  dismissal  on  April  21,  1948,  in 
favor  of  defendant  Harry  C.  Westover,  in  sustaining  a 
motion  for  said  judgment  by  said  defendant  to  lay  on  files 
against  an  unwritten  amended  complaint  after  the  Court 
had  granted  leave  to  amend  the  bill  of  complaint. 

II. 

The  Court  erred  in  making  the  order  and  decree  for 
summary  judgment  and  dismissal  on  April  21,  1948,  in 
favor  of  defendant  Harry  C.  Westover,  in  sustaining  a 
motion  for  said  judgment  by  said  defendant  upon  the 
ground  of  stare  decisis. 

III. 

The  Court  erred  in  making  the  order  and  decree  for 
summary  judgment  and  dismissal  on  April  21,  1948,  in 
favor  of  defendant  Harry  C.  Westover,  in  sustaining  a 
motion  for  said  judgment  by  said  defendant  upon  the 
ground  that  the  present  defendant  and  Collector  cannot 
be  held  liable  for  acts  before  he  commenced  his  duties, 
said  defendant  is  not  sued  personally,  only  as  U.  S.  Agent. 

IV. 

The  Court  erred  in  making  the  order  and  decree  for 
summary  judgment  and  dismissal  on  April  21,  1948,  in 
favor  of  the  aforesaid  defendants  other  than  defendant 
Harry  C.  Westover,  upon  the  ground  and  principle  of 
res  adjudicata. 

V. 

The  Court  erred  in  making  the  order  and  decree  for 
summary  judgment  and  dismissal  on  April  21,   1948,  in 
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favor  of  aforesaid  defendants  other  than  defendant  Harry 
C.  Westover,  upon  the  ground  that  the  instant  Case  No. 
7315-0'C  is  the  same  as  Case  No.  5716-W. 

VI. 

The  Court  erred  in  making  the  order  and  decree  for 
summary  judgment  and  dismissal  on  April  21,  1948,  in 
favor  of  aforesaid  defendants  other  than  defendant  Harry 
C.  Westover,  upon  the  ground  that  complainants  are  not 
entitled  to  relief. 

VII. 

The  Court  erred  in  making  the  order  and  decree  for 
summary  judgment  and  dismissal  on  April  21,  1948,  in 
favor  of  aforesaid  defendants  other  than  defendant  Harry 
C.  Westover,  in  sustaining  a  motion  for  said  judgment 
by  said  defendants  to  lay  on  files  against  an  unwritten 
amended  complaint  after  the  Court  had  granted  leave  to 
amend  the  bill  of  complaint. 

The  said  specifications  of  errors,  numbered  I  to  VII 
inclusive,  are  based  and  founded  upon  appellants'  state- 
ment of  points  on  appeal  [Tr.  of  Record  pp.  196-202], 
and  upon  statements  in  the  Reporter's  Transcript  of  Pro- 
ceedings under  date  of  April  19,  1948,  wherein  the  Court 
said : 

''The  Court:  I  want  to  dispose  of  a  matter  that 
has  been  submitted  for  decision.  It  is  case  No.  7315, 
Noland  and  others  against  the  Collector  of  Internal 
Revenue  and  certain  agents  of  the  Government. 

"The  case  is  before  the  court  on  motions  for  sum- 
mary judgments  of  the  defendant  and  the  dismissal 
of  the  action  on  the  ground,  first,  that  the  complain- 
ants are  precluded  from  bringing  the  instant  action 
against  defendants  on  the  principle  of  res  adjudicata 
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as  the  complainants  are  the  same  complainants  who 
brought  the  action  in  this  court  in  Case  No.  5716-W 
on  January  9,  1947,  in  which  the  action  was  dismissed 
and  was  a  case  where  the  complainants  sought  relief 
of  a  refund  of  the  same  tax  payments  as  are  included 
in  the  instant  case,  and  a  prayer  for  relief  in  the 
former  action  which  related  to  the  instant  subject 
matter. 

"That  case  was  first  brought  by  William  D.  No- 
land,  H.  K.  Miller,  and  Harry  R.  Maxwell,  Trustees 
of  the  Dr.  William  D.  Noland  Trust  Estate,  Limited, 
a  benevolent  trust  estate,  and  William  D.  Noland 
versus  George  D.  Martin,  Internal  Revenue  Agent, 
and  other  agents. 

"The  complaint  was  filed  on  August  26th,  1946, 
and  judgment  of  dismissal  was  signed  on  January  9, 
1947."     [Tr.  of  Record  pp.   189-190.] 

And  in  the  said  proceedings,  the  Court  further  said: 
The  instant  action  was  filed  on  July  7,  1947. 
The  amended  complaint  is  brought  by  the  same  parties 
plaintiff  and  the  same  parties  defendant  with  two  excep- 
tions. The  defendant  Nunan  is  omitted  and  the  defendant 
Harry  C.  Westover,  Collector  of  Internal  Revenue, 
has  been  added. 

The  Court  granted  a  motion  permitting  the  eliminating 
and  adding  of  these  names. 

The  prayer  of  the  amended  complaint  in  the  instant  ac- 
tion is  as  follows: 

"First,  that  Section  167  of  the  Federal  Internal 
Revenue  Code  does  not  apply  to  the  aforesaid  bene- 
volent trust  estate,  namely  Dr.  William  D.  Noland 
Trust  Estate,  Limited,  and  that  any  attempt  to  apply 
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or  make  application  of  said  Section  167  to  said  bene- 
volent trust  estate  is  null  and  void  and  of  no  effect 
whatsoever. 

Second,  that  as  a  benevolent  trust  estate  the  trus- 
tees do  not  have  to  file  an  income  tax  return  and  that 
no  taxes  are  due. 

Third,  that  since  William  D.  Noland  personally 
has  contracted  to  give  his  personal  services  to  the 
trust  estate  without  profit  that  the  trust  estate  is 
properly  paying  the  living  expenses  of  Dr.  Noland 
and  that  Dr.  Noland  owes  no  taxes. 

Fourth,  that  all  monies  paid  by  defendants  be  re- 
funded with  interest. 

This  contention  of  the  defendants  is  sustained  by 
the  record  in  both  cases."    [Tr.  of  Record  p.  192.] 

Court  Is  in  Error. 

In  the  Transcript  of  the  Record  at  page  192,  the  Court 
is  in  error,  because  the  Court  granted  an  application  to 
amend  the  bill  of  complaint  [Tr.  of  Record  p.  185,  last  3 
pars.]  which  reads,  as  follows: 

'The  Court:  You  need  not  read  all  of  them.  I 
will  have  to  check  into  them. 

Dr.  Noland:  Your  Honor,  my  contention  is  that 
my  suit  is  in  order.  Opposing  counsel  contends  that 
the  statutory  limitation  invoked  in  this  case  ...  I 
think  your  Honor  can  see  that  this  suit  was  filed  be- 
fore the  three-year  statutory  limitation  period.  I 
was  very  careful  in  checking  that  before  even  I  filed 
the  suit.  And  I  appreciate  and  beg  this  court  to  deny 
their  motions  and  grant  leave  to  amend. 

The  Court:  They  have  conceded  that  you  can 
have  vour  amendment.     That  is  all  conceded." 
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Upon  the  leave  to  amend  being  granted  by  the  Court, 
complainants  amended  the  bill  of  complaint,  and  the  bill 
was  amended  as  ''Second  Amended  Bill  of  Complaint" 
which  was  filed  on  April  19th,  1948,  and  under  date  of  I 
April  19th,  1948,  in  aforesaid  proceedings,  the  Court 
erred  in  reading  into  the  record  the  prayer  of  the  first 
amended  bill  of  complaint,  which  is  hereinbefore  repeated, 
whereas,  the  Court  should  have  read  into  the  record  the 
prayer  of  the  ^'Second  Amended  Bill  of  Complaint"  which 
reads  [Tr.  of  Record  pp.  33-34]  as  follows: 

''Wherefore,  complainants  pray  for  process  and 
judgment  as  follows: 

1.  That  Section  167  of  the  Federal  Internal 
Revenue  Code  does  not  apply  to  the  aforesaid  benevo- 
lent trust  estate,  namely.  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  nor  to  the  complainants,  William 
D.  Noland,  Trustee,  or  William  D.  Noland  personal- 
ly, and  that  any  attempt  to  apply  or  make  such  appli- 
cation of  said  Section  167,  to  said  benevolent  trust 
estate  or  complainants  is  null  and  void  of  such  appli- 
cation and  of  no  effect  whatsoever. 

2.  That  the  complainant  William  D.  Noland, 
Trustee,  for  aforesaid  benevolent  trust  estate,  does 
not  have  to  file  any  income  tax  return  and  that  the 
said  complainants  William  D.  Noland,  Trustee,  and 
William  D.  Noland  personally,  do  not  owe  the  In- 
ternal Revenue  Service  or  its  Agents  any  income 
taxes  of  any  kind  whatsoever. 

3.  That  since  William  D.  Noland  personally  has 
made  and  executed  a  contract  with  the  trustees  of 
aforesaid  benevolent  trust  estate,  as  a  charitable  or- 
ganization, to  give  his  skill,  knowledge  and  labor  to 
the  said  benevolent  trust  estate  and  its  trustees,  for 
the  benefit  of  the  beneficiaries  who  are  poor  people 
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and  children  who  are  unable  to  pay  for  health  service ; 
without  salary,  wages  or  profit,  and  that  said  contract 
is  a  valid  and  lawful  contract  and  that  the  complain- 
ant William  D.  Noland  had  a  law^ful  right  to  make 
said  contract,  therefore,  the  said  complainant  does 
not  owe  any  income  taxes,  as  there  is  no  income  from 
salary,  wages  or  profit  from  the  said  benevolent  trust 
estate. 

4.  That  complainant  William  D.  Noland,  Trus- 
tee, is  a  party  to  the  contract  under  which  the  afore- 
said benevolent  trust  estate  is  established  and  that  it 
be  adjudged  and  decreed  that  the  said  contract  is  a 
valid  and  lawful  contract,  and  that  the  said  benevo- 
lent trust  estate  is  a  charitable  organization. 

5.  That  it  be  adjudged  and  decreed  that  the  mat- 
ters which  are  involved  herein,  are  subject  to  the 
provisions  under  Title  26,  Internal  Revenue  Code, 
Section  23,  Subdivision  (a).  Paragraph  (1),  Subdi- 
vision (o).  Paragraph  (2),  and  Section  120,  as  the 
law  that  governs  and  rules  instead  of  Section  167 
of  the  Federal  Internal  Revenue  Code. 

Wherefore,  complainants  pray  for  such  other  or- 
der, orders,  aid  and  relief  as  the  court  may  deem 
oroper  and  iust  in  the  premises.'' 


VJ.V.J.    ,         WA   VJ.V,X   O,  CiiVJ.         tA-XXVJ.         X   V,XXV.X  CX,0 

proper  and  just  in  the  premises 


Dated:    Los  Angeles,  Cahfornia,  April  15,  1948.    Filed 
and  served  April  19,  1948. 

Counsel  for  the  defendants  in  argument  for  Summary 
Judgments  [Tr.  of  Record  p.  148],  said: 

''Then  these  Proposals  to  Amend  also  request  the 
court  to  allow  the  prayer  for  relief  to  be  changed.  I 
think  it  is  immaterial  whether  the  prayer  for  relief  is 
changed  because  there  is  no  change  in  the  facts  al- 
leged.    So,  if  there  is  any  amendment  along  this  line 
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we  would  merely  ask  your  Honor  to  have  the  motions 
for  summary  judgment  filed  against  the  amended 
complaint  to  also  stand  against  the  amended  com- 
plaint as  further  amended  by  these  proposals. 

We  don't  think  that  the  complaint  is  entitled  to 
these  additional  amendments  because  he  was  allowed 
the  privilege  to  amend  his  complaint  once  and  these 
proposals  come  at  a  late  date,  after  the  case  has  been 
at  issue  for  several  months,  in  the  sense  that  our 
motions  have  been  pending.  But  if  the  complaint  is 
to  be  granted  the  privilege  of  further  amending  we 
would  merely  request  that  our  motion  for  summary 
judgment  stand  against  the  complaint  as  still  further 
amended." 

Complainant  William  D.  Noland  objected  to  the  motions 
for  summary  judgments  and  to  standing  on  files  against 
unwritten  amended  complaint  to  be  amended  [Tr.  of 
Record  p.  149],  by  replying: 

''Dr.  Noland:  Your  Honor,  I  object  to  the  mo- 
tion of  the  defendant  for  res  adjiidicata  in  its  entirety. 
I  also  object  to  all  the  motions  in  their  entirety  upon 
the  ground  that  there  is  not  one  citation  in  point. 

All  of  their  citations  are  pertaining  to  corporations 
or  individuals.  Not  one  citation  pertains  to  a  char- 
itable organization  or  institution  of  any  kind.  There- 
fore, I  feel  that  their  motions  should  be  denied. 

That  this  Honorable  Court  may  better  understand 
the  position  which  I  take  here,  it  is  true  I  am  not  a 
lawyer.  I  am  a  layman.  I  am  not  representing  the 
Trust.  The  Trust  is  not  a  complainant.  I  am  not 
representing  the  other  Trustees.  I  am  not  represent- 
ing anyone  or  anything  except  my  personal  interests 
as  William  D.  Noland,  Trustee,  under  the  contract, 
and  William  D.  Noland  personally.'' 
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The  Court  allowed  the  said  motions  for  summary  judg- 
ments to  stand  against  the  unwritten  complaint  to  be 
amended,  which  the  Court  granted  leave  to  amend,  and 
the  bill  was  amended  and  filed  as  the  "Second  Amended 
Bill  of  Complaint,"  and  the  Court  sustained  said  motions 
for  summary  judgments,  dismissing  Second  Amended 
Bill. 

Summary. 

On  June  1,  1935,  the  Benevolent  Trust  Estate,  namely 
Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  was  organized 
and  started  doing  business  as  a  charitable  organization, 
as  time  passed,  some  of  the  original  trustees  resigned  and 
other  trustees  were  elected  in  their  place  and  stead,  and 
the  charitable  work  of  the  said  charitable  organization  is 
caring  for  and  restoring  health  for  poor  people  and  chil- 
dren who  are  afflicted  with  illness,  who  have  no  funds  with 
which  to  pay  for  such  service,  and  no  way  of  obtaining 
such  service  for  their  recovery  to  good  health. 

On  or  about  July  2,  1942,  one  of  the  Federal  Internal 
Revenue  Agents  called  at  the  headquarters  of  the  afore- 
said charitable  organization,  and  demanded  by  threats 
of  arrest  that  he  be  given  the  trustees  books  and  records, 
which  was  done  and  the  said  Revenue  Agent  then  ex- 
amined the  said  books  and  records,  and  set  out  one-third 
of  the  amounts  as  shown  on  the  books  and  records,  charged 
the  said  one-third  of  amounts  to  the  personal  account 
of  William  D.  Noland,  personally,  and  charged  income 
taxes  against  the  said  William  D.  Noland  based  upon  the 
amounts   the   said   Revenue   Agent   had   taken    from   the 
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trustees  books  and  records  and  the  said  Revenue  Agent 
did  not  have  permission  of  the  said  trustees  to  do  any  of 
the  things  he  did. 

Following  the  charging  of  the  aforesaid  amounts  to 
William  D.  Noland  personal  account  for  income  taxation, 
demands  were  made  continuously  for  the  payment  of  said 
charges  for  income  taxation,  and  as  demands  were  made 
from  time  to  time,  the  amounts  demanded  each  time  in- 
creased into  such  large  amounts,  that  it  would  be  impos- 
sible for  either  the  aforesaid  charitable  organization  or 
William  D.  Noland  personally  to  pay  such  large  demands 
as  were  made  by  the  Internal  Revenue  Agents,  and  finally 
in  the  hope  of  settling  the  controversy,  complainants  filed 
a  law  suit  for  the  purpose  of  getting  the  controversy  and 
matters  hereof  settled  and  determined. 

The  contract  under  which  the  aforesaid  charitable  or- 
ganization is  established  [Tr.  of  Record  p.  36],  is  a  docu- 
ment under  the  provisions  of  the  Constitution  of  the 
United  States  of  America,  and  defendants  claim  it  is 
ruled  by  Section  167  of  Federal  Internal  Revenue  Code 
[Tr.  of  Record  par.  3,  p.  53],  and  complainants  claim  that 
the  said  charitable  organization  is  ruled  by  and  under 
the  provisions  of  Title  26,  Internal  Revenue  Code,  Section 
23,  subdivision  (a),  paragraph  (1),  subdivision  (o),  para- 
graph (2),  and  Section  120  [Tr.  of  Record  par.  5,  p.  34]. 

Thus,  briefly  is  the  controversy  in  this  matter,  if  it 
were  possible  to  determine  which  are  the  rules  that  govern, 
this  controversy  would  be  settled,  and  the  Federal  Inter- 
nal Revenue  Codes  cited  read  as  follows: 
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Defendants  cite  at  [Tr.  of  Record  p.  53]  as  follows 
(Sec.  167,  Internal  Revenue  Code) : 
Name:     William  D.  Noland.         Year:     1942 
Net    income    disclosed    by    return    Form    1041    No. 
1453688  $287.63. 

Add :  The  detail  of  income  and  expenses  is  shown 
on  the  next  sheet  attached. 

Under  Sec.  167  of  the  Internal  Revenue  Code  where  the 
trustee  and  trustor  and  the  beneficiary  are  one  and  the 
same  the  income  is  taxable  to  the  Trustor  .  .  .  3,935.47. 
(Italics  are  complainants.) 

Complainants  cite  Title  26,  Internal  Revenue  Code,  Sec- 
tion 23,  subdivision  (a),  paragraph  (1),  which  reads  as 
follows  (a)  Expenses.    (1)  In  general: 

"All  the  ordinary  and  necessary  expenses  paid  or 
incurred  during  the  taxable  year  in  carrying  on  any 
trade  or  business,  including  a  reasonable  allowance 
for  salaries  or  other  compensation  for  personal  serv- 
ices actually  rendered;  traveling  expenses  (including 
the  entire  amount  expended  for  meals  and  lodging) 
while  away  from  home  in  the  pursuit  of  a  trade  or 
business;  and  rentals  or  other  payments  required  to 
be  made  as  a  condition  to  the  continued  use  or  pos- 
session, for  purposes  of  the  trade  or  business,  of 
property  to  which  the  taxpayer  has  not  taken  or  is 
not  taking  title  or  in  which  he  has  no  equity.'' 

And  subdivision   (o),  paragraph  (2),  of  said  Title  26, 

Section   23,   reads   as    follows    (o)    Charitable   and   other 

contributions : 

"(2)  A  corporation,  trust,  or  community  chest, 
fund,    or    foundation,    created    or    organized    in    the 
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United  States  or  of  any  State  or  Territory  or  of  any 
possession  of  the  United  States,  organized  and  oper- 
ated exclusively  for  religious,  charitable,  scientific, 
literary,  or  educational  purposes,  or  for  the  preven- 
tion of  cruelty  to  children  or  animals,  no  part  of  the 
net  earnings  of  which  enures  to  the  benefit  of  any 
private  shareholder  or  individual,  and  no  substantial 
part  of  the  activities  of  which  is  carrying  on  propa- 
ganda, or  otherwise  attempting,  to  influence  legis- 
lation." 

And  Section  120  of  aforesaid  Title  26,  reads  as  follows: 

"Sec.  120.  Unlimited  deductions  for  charitable 
and  other  contributions. 

In  the  case  of  an  individual  if  in  the  taxable  year 
and  in  each  of  the  ten  preceding  taxable  years  the 
amount  of  the  contributions  or  gifts  described  in 
section  23  (o)  (or  corresponding  provisions  of  prior 
revenue  Acts)  plus  the  amount  of  the  income,  war- 
profits,  or  excess-profits  taxes  paid  during  such  year 
in  respect  of  preceding  taxable  years,  exceeds  90  per 
centum  of  the  taxpayer's  net  income  for  each  such 
year,  as  computed  without  the  benefit  of  the  applica- 
ble subsection,  then  the  15  per  centum  limit  imposed 
by  section  23 (o)  shall  not  be  applicable.  (53  Stat. 
56.) 

Thus  are  the  federal  internal  revenue  statutes  un- 
der which  complainants  contend  that  the  aforesaid 
charitable  organization  is  ruled  and  governed  and  not 
by  aforesaid  Sec.  167  of  federal  internal  revenue 
code  as  claimed  by  the  defendants." 


—21— 

ARGUMENT. 

Points  and  Authorities. 

The  charitable  organization  hereof  is  established  by  a 
contract  under  the  provisions  of  the  Constitution  of  the 
United  States  of  America  [Tr.  of  Record  pp.  36-49],  as 
a  benevolent  trust  estate,  dated  June  1,  1935,  and  recorded 
in  Maricopa  County,  State  of  Arizona,  on  June  8,  1935, 
with  a  branch  office  at  Suite  201-205,  2030  Wilshire 
Boulevard,  Los  Angeles  5,  California. 

The  title  of  the  contract  and  document  under  which 
the  said  benevolent  trust  estate  is  organized  reads  as  fol- 
lows: 

''Contract  and  agreement  embodying  the  following 
terms,  conditions,  stipulations.  Acceptance  and  cove- 
nants to  establish  a  benevolent  trust  estate  to  be  ad- 
ministered by  natural  person  trustees  in  joint  tenancy, 
holding  in  trust  as  to  distribution  of  avails,  acting 
under  citizenship,  common  law  rights  of  contract, 
and  constitutional  rights,  federal  laws  and  Immuni- 
ties vouchsafed  to  all  person,  as  set  forth  and  pro- 
vided in  and  by  the  Constitution  of  the  United  States 
of  America."    [Tr.  of  Record,  p.  36.] 

And  the  said  contract  was  written  by  the  late  Franklin 
P.  Bull,  who  had  practiced  law  in  the  State  of  California 
for  over  50  years,  and  he  was  commonly  known  as  Judge 
Bull. 
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1. 

The  right  to  create  and  estabhsh  a  trust  estate  has  al- 
ways been  recognized  in  all  history  of  law  in  the  United 
States  and  England,  beginning  with  the  reign  of  Henry 
VIII  of  England,  in  the  year  of  A.  D.  1536,  and  up  to  and 
including  the  present  time,  in  the  sustaining  of  common 
law  rights  of  contract,  citizenship  and  property  rights: 

Statute  of  Uses,  England  27,  Henry  VIII,  chap. 
10,  A.  D.  1536. 

And  the  aforesaid  benevolent  trust  estate  is  established 
by  contract,  and  the  impairment  of  obligation  of  contract 
is  prohibited  by  the  Constitution  of  the  United  States,  as 
it  provides  as  follows: 

Article  I,  Section  9,  Clause  3,  provides: 

''No  Bill  of  Attainder  or  ex  post  facto  law  shall  be 
passed." 

Section  10,  Clause  1,  provides: 

''No  State  shall  .  .  .  Pass  any  Bill  of  Attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of 
contract." 

Courts  usually  regard  the  rights  of  citizens  to  contract 
and  are  not  unmindful  that  "public  policy  requires  .  .  . 
that  men  of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and  that  their  con- 
tracts when  entered  into  freely  and  voluntarily,  shall  be 
held  sacred  and  shall  be  enforced  by  the  courts  of  justice," 
and  that  this  freedom  of  contracts  is  not  to  be  interfered 
with  lightly: 

Dufford  V.  Nozvakoski   (Rafferty,  J.),    125   N.   J. 
Eq.  262,  4  A. 
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2. 

A  Court  ruling  of  vast  importance  to  complainants  here- 
of and  the  matters  involved  in  this  action;  is  wherein 
Federal  Justice  Gresham  upheld  the  right  of  complain- 
ants, when  he  said  in  case  (27  Fed.  149)  : 

''A  citizen  of  the  United  States  cannot  be  denied 
the  right  to  take  and  hold  absolutely  in  trust,  real  and 
personal  property  in  any  State  in  the  Union,  nor  can 
he  be  denied  the  right  to  accept  conveyance  in  trust 
for  his  sole  benefit  or  for  the  benefit  of  himself  and 
others.  This  Right  is  incident  to  National  Citizen- 
ship/' 

Complainants  have  been  denied  the  said  right,  which  is 
clearly  shown  in  the  Second  Amended  Bill  of  Complaint 
in  the  Transcript  of  the  Record  hereof  [Tr.  of  Record  pp. 
13-34],  and  thereby  complainants  have  been  denied  of 
their  property  and  civil  rights,  and  a  civil  right  of  any 
precuniary  nature  or  character  is  a  property  right  and  a 
Court  will  concern  itself  in  protecting  such  right: 

Re  Sawyer,  124  U.  S.  200,  210  (8  Sup.  Ct.  482),  31 
L.  Ed.  402,  409,  and  the  Court  will  support  the  trustees  in 
carrying  out  the  terms  of  their  trust  estate  contract  and 
agreement : 

Clews  V.  Jamison,  182  U.  S.  461  (21  Sup.  Ct.  845), 
45  L.  Ed.  1185. 

3. 

The  aforesaid  benevolent  trust  estate  [Tr.  of  Record 
pp.  36-49]  is  established  by  a  contract,  and  the  impair- 
ment of  the  obligation  of  contract,  is  prohibited  bv  the 
Constitution  of  the  United  States  of  America: 

Article  1,  Sec.  9,  Clause  3,  Const.  U.  S.  A. 
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The  said  clause  3,  provides: 

"No  Bill  of  Attainder  or  ex  post  facto  law  shall  be 
passed/' 

A  Bill  of  Attainder  is  a  legislative  Act  which  inflicts 
punishment  without  a  judicial  trial.  The  term  embraces 
bills  of  pains  and  penalties,  and  legislation  is  none  the 
less  objectionable  in  that  it  merely  confiscates  property; 
it  may  affect  the  life  of  an  individual,  or  confiscate  his 
property,  or  both.  The  framers  of  the  Constitution  must 
be  deemed  to  have  had  in  mind  the  meaning  commonly 
given  to  the  term  "bill  of  attainder"  at  that  time: 

Fletcher  v.  Peck,  6  Cranch  138; 

Dreham  v.  Stifle,  8  Wall.  601. 

The  object  of  the  aforesaid  Clause  3,  is  to  secure  the 
rights  of  citizens  against  deprivation  by  legislative  enact- 
ment in  any  form  whatsoever  or  however  disguised,  and 
laws  operating  to  exclude  a  citizen  from  any  profession 
or  avocation  for  the  past  conduct  are  objectionable  as 
bills  of  pains  and  penalties  and  are  prohibited  by  this  said 
clause : 

Cummings  v.  Missouri,  4  Wall.  277,  323: 

Ex  parte  Garland,  4  Wall.  377, 

and  in  an  outstanding  case  (Marbury  v.  Madison,  Cranch 
1,  U.  S.  Rep.  5),  the  court  said  (at  page  58)  : 

"The  very  essence  of  Civil  Liberty  certainly  con- 
sists in  the  right  of  every  individual  to  claim  the  pro- 
tection of  the  law,  whenever  he  receives  an  injury, 
one  of  the  first  duties  of  Government  is  to  afford  that 
protection/' 

The  Constitution  of  the  United  States  provides  that 
protection. 
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4. 

Aforesaid  benevolent  trust  estate  is  established  by  con- 
tract and  impairment  of  obligation  of  contract  is  further 
prohibited : 

Article  1,  Sec.  10,  Clause  1,  Const.  U.  S.  A., 

which  provides: 

''No  state  shall  .  .  .  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,     ..." 

By  obligation  of  the  contract  is  meant  the  means  which 
at  the  time  of  its  creation,  the  law  affords  for  its  enforce- 
ment : 

Nelson  v.  St.  Martin's  Parish,  111  U.  S.  720; 

Walker  v.  Whitehead,  16  Wall.  314. 

In  Edwards  v.  Kearney  (96  U.  S.  600),  the  Court  said: 

'The  obligation  of  a  contract  includes  everything 
within  its  obligatory  scope.  Among  these  elements 
nothing  is  more  important  than  the  means  of  en- 
forcement. This  is  the  breath  of  its  vital  existence. 
Without  it  the  contract,  as  such,  in  the  view  of  the 
law  ceases  to  be  and  falls  into  the  class  of  those  im- 
perfect obligations,  as  they  are  termed,  which  depend 
for  their  fulfillment  upon  the  will  and  conscience  of 
those  upon  whom  they  rest.  The  ideas  of  right  and 
remedy  are  inseparable." 

In  Farrington  v.  Tennessee  (95  U.  S.  683),  the  Court 
said: 

"the  amount  of  the  impairment  of  the  obligation  is 
immaterial.  If  there  be  any,  it  is  sufficient  to  bring 
into  activity  the  constitutional  provision  and  the  ju- 
dicial pov/er  of  the  court  to  redress  the  wrong." 
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And  the  Court  held  Ukewise  in  cases  as  follows: 
Planters  Bank  v.  Sharp,  6  How.  327; 
Green  v.  Biddle,  8  Wheat.  84. 

And  in  the  case  of  Stiirgis  v.  Crozmtinshield  (4  Wheat. 

197),  the  Court  said: 

''Under  the  Constitution  the  obligation  of  a  con- 
tract is  not  to  be  impaired  at  all.  It  is  not  a  question 
of  degree,  manner,  or  cause,  but  of  encroaching  in 
any  respect  on  its  obligation — dispensing  with  any 
part  of  its  force;  and  any  deviation  by  posponement 
or  acceleration  of  the  period  of  performance,  or  im- 
posing conditions  not  expressed,  or  dispensing  with 
those  expressed,  is  a  violation  of  the  obligation.  The 
slightest  variation  of  the  obligation  impairs  it  to  that 
extent  and  is  unconstitutional." 

5. 
Another  violation  of  the  constitutional  rights  of  com- 
plainants which  clearly  shows  in  the  Second  Amended  Bill 
of  Complaint  is  that  complainants  have  been  deprived  of 
their  lawful  rights  and  that  their  citizenship  rights  have 
been  unlawfully  abridged  by  the  aforesaid  Internal  Rev- 
enue Agents  by  unlawful  transfers  and  deliveries  of  the 
assets,  funds  and  property  belonging  to  the  aforesaid 
benevolent  trust  estate  to  the  personal  account  of 
William  D.  Noland  [Tr.  of  Record  pp.  51-57],  which 
were  made  by  the  said  Internal  Revenue  Agents,  then 
brought  additional  income  taxes  against  William  D.  No- 
land,  personally,  which  said  unlawful  transfers  and  de- 
liveries of  said  properties  by  the  said  Internal  Revenue 
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Agents  are  prohibited  by  the  Constitution  of  the  United 
States : 

Article  XIV  (14th  Amendment),  Const.  U.  S.  A., 
which  provides: 

''Clause  1.  No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  and  immunities  of 
citizens  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

Complainants  contend  they  have  been  denied  equal  pro- 
tection of  laws. 

6. 

The   "property''   protected  by   the   Fourteenth   Amend- 
ment includes  not  only  the  thing  owned  but  the  right  to 
acquire,  use  and  dispose  of  it,  and  it  has  been  so  held: 
Buchanan  v.  Warley,  245  U.  S.  60, 

and  freedom  to  contract  for  personal  services  is  a  right 
which  is  protected  by  (Clause  1,  of  the  Fourteenth  Amend- 
ment of  the  Constitution,  U.  S.  A.)  the  Supreme  law  of 
the  land,  and  it  has  been  so  held: 

Prudential  Ins.  Co.  v.  Cheek,  259  U.  S.  530, 

and  it  has  been  held,  that  property  is  land,  goods,  a  busi- 
ness, skill,  reputation,  and  whatever  may  have  the  effect 
of  destroying  property  in  those  things  even  to  a  man's 
good  name  is  destruction  of  property  and  a  cause  for  ac- 
tion: 

Dixon  V.  Holden,  L.  R.  7  Eq.  488,  492  (per  Malins, 
V.  C), 
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and  the  right  of  a  citizen  to  pursue  any  caUing,  business 
or  profession  he  may  choose  is  held  to  be  a  property  right 
within  the  protection  of  the  Court: 

New  Method  Laundry  Co.  v.  MacCann,  174  Cal. 
26,  161  Pac.  990  Ann.  Cas.  1918C,  1022. 

And  complainant  William  D.  Noland,  personally,  con- 
tracted with  the  trustees  for  the  aforesaid  benevalent 
trust  estate,  a  charitable  organization,  to  give  his  services 
for  the  benefit  of  the  beneficiaries,  who  are  poor  people 
and  children,  without  salary,  wages  or  profits,  and  the 
said  charitable  organization  to  pay  his  living  expenses  ■ 
as  an  expense  to  said  charitable  organization,  which  said  1 
complainant  contends  that  he  has  a  lawful  right  to  do 
such,  as  it  is  so  provided  in  the  Constitution  of  the  United  1 
States  as  heretofore  cited,  and  also  have  cited  hereinbe- 
fore several  outstanding  Court  rulings  which  provides 
likewise  supported  by  the  Constitution  of  the  United 
States,  therefore,  the  aforesaid  Internal  Revenue  Agents 
in  transferring  and  delivering  the  assets,  funds  and  prop- 
erty belonging  to  the  said  benevolent  trust  estate,  from 
said  charitable  organization  and  estate,  to  the  account  of 
William  D.  Noland  personally,  and  taxing  the  said  Wil- 
liam D.  Noland  for  income  tax  on  said  assets,  funds  and 
property  belonging  to  the  said  charitable  organization,  the 
said  Internal  Revenue  Agents  have  violated  the  provisions 
herein  cited  of  the  Constitution  of  the  United  States  and 
the  constitutional  law  and  rulings  of  all  the  points  and 
authorities  herein  cited  of  the  Supreme  Court  and  other 
Courts,  which  said  rulings  of  said  Supreme  Court  and 
other  Courts  are  supported  by  the  Constitution  of  the 
United  States,  and  the  District  Court  below  in  the  errors 
herein  cited  and  set  forth  have  likewise  violated  said  pro- 
visions  herein   cited   of   the    Constitution   of    the   United 


States,  constitutional  law  and  rulings  of  the  Supreme 
Court  and  other  Courts,  in  the  sustaining  of  the  afore- 
said motions  for  summary  judgments  made  by  the  defend- 
ants, by  granting  and  issuing  summary  judgments  and  dis- 
missals of  Second  Amended  Bill  of  Complaint  on  April 
21,  1948. 

7. 

A  right  of  action  which  springs  from  a  contract  is  prop- 
erty within  the  protection  of  the  Fourteenth  Amendment 
of  the  Constitution,  and  it  has  been  so  held: 

Lamb  v.  Powder  River,  etc.  Co.,  132  Fed.  434; 

Forbes  Pioneer  Boat  Line  v.  Board  of  Comrs.,  258 
U.  S.  338. 

Aforesaid  benevolent  trust  estate  is  established  by  a 
contract,  organized  under  the  common  law  rights  of  con- 
tract, which  is  a  law  that  is  binding,  because  of  the  im- 
memorial usage  and  universal  reception: 

Elliot  V.  Freeman,  220  U.  S.  178. 

8. 

The  aforesaid  Internal  Revenue  Agent,  Norman  Hay- 
ward,  defendant,  by  and  through  threats  of  warrants  for 
arrest  of  aforesaid  William  D.  Noland,  complainant,  the 
aforesaid  trustees  books  and  records  were  given  to  the 
said  Internal  Revenue  Agent,  Norman  Hayward,  defend- 
ant, who  then  reviewed  the  said  trustees  books  and  records, 
and  after  reviewing  same,  unlawfully  confiscated,  trans- 
ferred and  delivered  assets,  funds  and  property  belonging 
to  the  aforesaid  charitable  organization  to  the  personal 
account  of  William  D.  Noland  personally,  and  then  made 
taxes  from  said  assets,  funds  and  property  against  the 
said  William  D.  Noland  personally,  and  such  acts  as  com- 
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mitted  herein  by  the   said   Norman   Hayward  defendant, 
are  prohibited: 

Fourth  Amendment  to  Constitution,  U.  S.  A., 

which  said  Amendment  provides: 

'The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no 
warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized." 

And  in  a  leading  case  (Boyd  v.  United  States,  116  U.  S. 
616)  it  was  held  that  a  compulsory  production  of  private 
papers  to  be  used  as  evidence  against  the  owner,  is  un- 
reasonable search  and  seizure  within  this  amendment 
(Fourth  Amendment,  Constitution  U.  S.  A.),  and  that 
an  Act  of  Congress  which  requires  a  party  to  produce 
his  private  books  and  papers,  and  if  he  refuses  to  do  so 
upon  demand,  permits  the  Government  to  assume  as  true 
its  allegations  as  to  the  contents  of  said  books  and 
papers,  it  is  unconstitutional. 

This  protection  reaches  all  alike,  whether  accused  of  a 
crime  or  not,  and  the  duty  of  giving  it  force  and  effect 
is  obligatory  upon  all  entrusted  under  our  Federal  system 
with  the  enforcement  of  the  laws  .  .  .  which  are 
charged  at  all  times  with  the  support  of  the  Constitution 
and  to  which  people  of  all  conditions  have  a  right  to  appeal 
for  maintenance  of  such  fundamental  rights: 

Weeks  V.  United  States,  232  U.  S.  392: 

Article  IV,  Sec.   1,  Const.  U.   S.   A.    (Full  Faith 
and  Credit  Clause). 
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9. 

The  importance  of  the  Constitution  of  the  United  States 
is  not  only  important  to  the  people,  but  also  to  the  United 
States  Government  as  well,  and  so  held  by  the  Supreme 
Court : 

Pensacola  Telegraph  Co.  v.  Western  Union  Tele- 
graph Co.,  96  U.  S.  9. 

Constitutional  law  is  the  recognized  law  of  the  land: 
Smyth  V.  Ames,  169  U.  S.  466. 

The  regulation  of  power  is  governed  and  regulated  by 
common  law,  and  it  has  been  so  held: 

Mimn  V.  Illinois,  94  U.  S.  113, 

and  unjust  discrimination  is  forbidden: 

Wight  V.  United  States,  176  U.  S.  512, 

and  Courts  concern  themselves  in  the  maintenance  of  civil 
rights : 

Taylor  v.  Kercheval,  82  Fed.  497, 

and  unlawful  injury  to  business  or  property,  or  to  take 
away  property  without  due  process  of  law,  is  a  property 
right  that  is  actionable: 

12  C.  J.  589,  Sec.  114,  and  cases  there  cited. 

10. 

The  defendant  Harry  C.  Westover,  Collector,  is  not 
named  individually,  the  office  he  occupies  is  a  Government 
Office,  which  said  office  is  named,  and  in  order  to  name 
that  office,  as  a  defendant,  it  is  necessary  to  name  the  party 
who  is  in  charge  of  said  office,  therefore,  the  said  office 
is  an  agency  of  the  Government,  this  action  is  not  a  per- 
sonal  affair  with  the  said  defendant,  merely  an  agency 
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matter,  and  under  the  law  of  agency,  the  said  Harry  C. 
Westover  is  a  proper  party  defendant;  because  the  said 
defendant  is  a  representative  of  the  United  States  Gov- 
ernment, which  is  an  agency  and  an  agent  (Story  on 
Agency,  Section  3;  and  Black's  Law  Diet.  937),  and 
said  defendant  cannot  deny  his  agency  under  the  law  of 
agency  to  the  injury  and  prejudice  of  complainants  and 
appellants  hereof  (20  Mo.  App.  577). 

11. 

The  aforesaid  errors  of  the  District  Court  below  as  set 
forth  and  herein  before  specified,  as  shown  in  the  record 
hereof  on  appeal,  that  the  said  District  Court  on  March 
30,  1948,  allowed  a  motion  for  summary  judgment  and 
dismissal  made  by  defendant  Harry  C.  Westover,  to  lay 
on  the  files  against  an  unwritten  second  amended  bill  of 
complaint,  said  motion  supported  by  a  claim  of  no  re- 
sponsibility for  said  defendant,  and  the  said  District  Court 
allowed  a  motion  for  summary  judgment  and  dismissal 
to  lay  on  the  files  against  an  unwritten  second  amended 
bill  of  complaint,  after  the  said  Court  had  given  permis- 
sion to  amend  said  bill  of  complaint,  and  the  said  District 
Court  on  April  21,  1948,  made  and  entered  a  summary 
judgment  and  dismissal  against  second  amended  bill  of 
complaint  in  favor  of  said  defendant  Harry  C.  Westover. 

And  the  District  Court  below,  as  shown  in  errors  in  the 
record  hereof,  further  on  March  30,  1948,  allowed  a  mo- 
tion for  summary  judgment  and  dismissal  made  by  the 
defendant  internal  revenue  agents  other  than  the  defend- 
ant Harry  C.  Westover,  to  lay  on  the  files  against  an  un- 
written second  amended  bill  of  complaint,  said  motion 
supported  by  res  adjudicata  and  no  responsibility  for  said 
defendant  internal  revenue  agents,  after  the  said  Court 
had  given  permission  to  amend  said  bill  of  complaint,  and 
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the  said  District  Court  on  April  21,  1948,  made  and  en- 
tered a  summary  judgment  and  dismissal  against  second 
amended  bill  of  complaint  in  favor  of  said  defendant 
internal  revenue  agents,  therefore,  the  sustaining  of  the 
said  motions  for  summary  judgment  and  dismissal  are 
in  error  and  a  denial  of  constitutional  rights  and  due  proc- 
ess of  law  to  complainants,  which  said  denial  to  complain- 
ants is  supported  by  the  Constitution  of  the  United  States, 
constitutional  law  and  due  process  law  herein  cited  within 
this  brief  and  points  and  authorities  hereof,  and  likewise 
the  specification  of  errors,  I  to  VII  inclusive,  are  denials 
to  complainants  of  their  rights  as  afforded  by  said  Con- 
stitution, constitutional  law  and  due  process  law  herein 
cited. 

And  on  April  19,  1948,  complainants  filed  and  served 
Second  Amended  Bill  of  Complaint,  which  said  District 
Court  below  had  granted  leave  to  do,  on  March  30,  1948, 
and  on  April  19,  1948,  the  said  District  Court  had  a  pro- 
ceeding and  rendered  the  opinion  of  the  said  Court,  read- 
ing into  the  record  of  said  proceeding  the  prayer  of  the 
first  amended  complaint  which  was  filed  on  July  7,  1947, 
in  support  of  summary  judgments  and  dismissals  made 
by  the  said  District  Court  and  entered  on  April  21,  1948, 
in  favor  of  aforesaid  defendants;  the  Court  is  in  error  in 
not  reading  the  prayer  of  second  amended  bill  of  com- 
plaint, which  the  said  Court  had  granted  leave  to  amend 
and  file  same,  and  said  error  by  the  said  Court,  is  a  denial 
of  rights  to  complainants  hereof  afforded  by  the  Constitu- 
tion of  the  United  States,  constitutional  law  and  due 
process  law  as  cited  in  this  brief  and  points  and  authori- 
ties herein,  and  the  law  further  provides : 

In  the  matter  herein  before  the  Court,  the  record  shows, 
that  complainants  have  been  deprived  of  their  constitu- 
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tional  rights  and  due  process  of  law,  which  is  in  violation 
of  the  rights  afforded  by  the  Constitution  of  the  United 
States  and  Constitutional  Law: 

Article    XIV    (Fourteenth    Amendment)     Sec.    1, 
Constitution  U.  S.  A.,  and 


See: 


Cooky's    Constitutional    Limitations,    4th    Ed.    56 
(45). 


And  complainants  hereof,  William  D.  Noland,  Trustee, 
and  WiUiam  D.  Noland,  personal,  representing  personal 
interests  as  two  parties,  and  not  being  an  attorney  or 
lawyer  who  makes  the  practice  of  law  a  profession  and 
business,  the  said  complainants  can  make  mistake  of  fact 
unintentional,  and  under  such  circumstances,  it  is  not 
beyond  the  reach  of  the  Court,  to  instruct  for  correction 
and  grant  relief,  as  complainants  have  no  funds  to  em- 
ploy counsel,  and  have  to  appear  in  propria  persona  in 
Court  and  prosecute  this  action  to  the  best  of  complain- 
ants' ability: 

Swedeshoro  Loan,  etc.,  Assoc,  v.   Cans,  65  N.  J. 
Eq.  132,  55  Atl.  82, 

and  a  mistake  at  law  is  not  beyond  the  reach  of  the  Court 
for  relief  (6  Wheat.  174,  5  L.  Ed.  589),  and  the  Court 
will  correct  the  mistake  (Hunt  v.  Admrs.,  1  Pet.  (U.  S.) 
13),  and  no  one  is  allowed  to  enrich  himself  by  a  mistake 
at  law  or  of  fact: 

Benson  v.  Bunting,  127  Cal.  532,  59  Pac.  991,  78 
Am.  S.  R.  81, 

and  the  Court  has  power  to  correct  what  has  been  wrong- 
fully done: 

Arkadelphia  Mill  Co.   v.   St.   Louis  So.    Western 
249  U.  S.  134, 
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and  the  complaint  alleges  and  shows  fraud,  that  fraud 
has  been  used  in  transfers  and  deliveries  of  assets,  funds 
and  property,  and  the  courts  have  jurisdiction  to  relieve 
in  all  cases  of  fraud: 

Tyler  v.  Savage,  143  U.  S.  79  (12  Sup.  Ct.  340), 
36  L.  Ed.  82. 

It  is  the  duty  of  a  Federal  Court  to  support  every  right 
guaranteed  by  the  Federal  and  State  Constitution: 

Snypp  V.  St.  of  Ohio,  70  Fed.  2d  535, 

and  any  law  or  procedure  in  its  operation,  denying  or  ob- 
structing contract  rights,  impairs  contract  obligations: 

McCracken  v.  Hayzvard,  2  How.  608; 

Smith  V.  Morse,  2  Cal.  500. 

Complainants  contend  that  when  the  aforesaid  defend- 
ant Norman  Hayward  by  threats  and  duress  procured  the 
trustees  records  and  books  and  examined  said  records 
and  books  and  then  transferred  and  delivered  assets,  funds 
and  property,  in  the  form  of  figures,  to  the  personal  ac- 
count of  William  D.  Noland  personally  from  the  afore- 
said charitable  organization  and  benevolent  trust  estate, 
it  was  an  act  of  fraud  on  the  part  of  said  defendant,  and 
any  judgment  obtained  by  fraud  can  be  assailed,  and  the 
fact  of  being  a  party  does  not  estop  from  relief  against 
fraud : 

Johnson  v.  Waters,  111  U.  S.  640,  28  L.  Ed.  547, 
556. 

Courts  are  not  at  liberty  to  decide  a  cause  contrary  to 
the  provisions  of  the  Constitution  of  the  United  States. 
(See,  Cooley's  Constitutional  Limitations,  and  cases  cited, 
p.  159  et  seq.) 
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Conclusion. 

Appellants  respectfully  submit  the  evidence  in  the  Tran- 
script of  Record  on  appeal  hereof,  showing  the  proceed- 
ings and  matters  before  the  District  Court  below,  all  of 
which  shows  that  appellants  have  been  deprived  of  con- 
stitutional, property  and  personal  rights  without  due  pro- 
cess of  law,  as  afforded  by  the  Constitution  of  the  United 
States. 

Wherefore,  this  appeal  is  respectfully  submitted,  and 
appellants  pray  that  the  orders  and  judgments  made  and 
entered  on  April  21,  1948,  in  favor  of  all  defendants,  be 
reversed  and  remanded  to  the  District  Court  below,  for 
further  hearing  and  proceedings  subject  to  the  prayer  of 
the  Second  Amended  Bill  of  Complaint  [Tr.  of  Record 
pp.  33-34],  which  said  Second  Amended  Bill  has  had  no 
hearing  before  the  District  Court  below,  which  is  shown 
hereof. 

Dated:    Los  Angeles,  California,  October  1,  1948. 

Respectfully  submitted, 

William  D.  Noland,  Trustee, 
In  Propria  Persona, 

William  D.  Noland,  Personal, 
In  Propria  Persona. 
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No.  11978. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


William  D.  Noland,  Trustee,  and  William  D.  Noland, 
Personal, 

Appellant, 

vs. 

Harry  C.  Westover,  Collector,  United  States  Treasury 
Department,  Internal  Revenue  Service,  Sixth  Collection 
District  of   California,   Los   Angeles   Division,   et  al., 

Appellees. 

Appeal    From    the     District    Court    of    the    United    States 
for  the  Southern  District  of  California. 


BRIEF  FOR  THE  APPELLEES. 


Opinion  Below. 

The  District  Court  wrote  no  opinion. 

Jurisdiction. 

This  is  an  appeal  by  the  plaintiff-appellant  from  a 
judgment  of  the  United  States  District  Court  for  the 
Southern  District  of  California  awarding  summary  judg- 
ment to  the  defendant-appellees.  The  second  amended 
complaint  involved  federal  income  taxes  paid  and  due  for 
the  years  from  1937  through  1947.  [R.  13-34.]  The 
Prayer  for  judgment  requested  only  declaratory  relief. 
[R.  33-34.]     The  courts  of  the  United  States  have  no 
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jurisdiction  to  grant  declaratory  judgments  with  respect 
to  federal  taxes.  28  U.  S.  C,  Sec.  2201  [Appendix  A, 
infra].  It  is  believed  that  the  District  Court  had  no 
jurisdiction.  In  so  far  as  there  may  be  read  into  the 
complaint  a  request  for  injunction,  the  District  Court  had 
no  jurisdiction  over  this  action  either.  Internal  Revenue 
Code,  Section  3653(a)  [Appendix  A,  infra].  And  in  so 
far  as  the  complaint  may  be  construed  to  be  an  action  for 
refund  of  taxes  paid,  no  claims  for  refund  were  alleged 
to  have  been  filed  by  the  appellant  with  the  Commissioner 
of  Internal  Revenue  according  to  the  provisions  of  law 
in  that  regard,  which  claims  are  required  before  a  suit 
may  be  maintained  in  any  court  for  the  recovery  of  any 
internal  revenue  taxes.  Internal  Revenue  Code,  Sections 
322(b)  and  3772(a)  (1)  [Appendix  A,  infra].  The  judg- 
ment of  the  District  Court  was  entered  April  21,  1948. 
[R.  81-85.] 

Notice  of  appeal  was  filed  May  4,  1948.  [R.  91-92.] 
The  jurisdiction  of  this  Court  is  conferred  by  28  U.  S. 
C,  Sec.  1291. 

Questions  Presented. 

1.  Did  the  District  Court  have  jurisdiction  over  an 
action  for  declaratory  relief  or  for  an  injunction? 

2.  Did  the  District  Court  properly  dismiss  the  com- 
plaint where,  even  if  it  could  be  construed  as  an  action 
for  refund  of  taxes  paid,  no  proper  claims  for  refund 
were  filed  by  the  appellant  within  the  period  required  by 
law? 

3.  May  a  suit  for  refund  of  taxes  paid  be  maintained 
against  those  appellees  who  did  not  receive  the  money? 
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4.  Were  the  income  taxes  properly  demanded  from 
the  appellant  where  the  income  of  a  trust  which  he  set 
up  could  be  used  for  his  personal  living  expenses  ? 

5.  Is  the  action  res  judicata  with  respect  to  the  revenue 
agents  ? 

Statutes  Involved. 

< 

•    These  will  be  found  in  Appendix  A,  infra. 

Statement. 

On  April  19,  1948,  there  was  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  California,  a 
second  amended  complaint^  in  this  case  in  the  names  of 
William  D.  Noland,  personally,  and  William  D.  Noland, 
trustee,  representing  his  interest  as  such  trustee  in  the 
Dr.  William  D.  Noland  Trust  Estate,  Ltd.,  a  benevolent 
trust  estate.  [R.  13,  34.]  The  defendants  were  Harry 
C.  Westover,  Collector  of  Internal  Revenue,  George  D. 
Martin,  Internal  Revenue  Agent  in  Charge  of  the  Los 
Angeles  Division,  and  Norman  Hayward,  Raymond  B. 
Sullivan  and  John  H.  Cramer,  Internal  Revenue  Agents. 
[R.  14-15.] 

It  was  alleged  that  on  about  June  6,  1942,  Hayward 
demanded  from  Noland  and  examined  the  books  and  rec- 
ords of  the  Dr.  William  D.  Noland  Trust  Estate,  Ltd., 
for  the  purpose  of  making  a  report  thereon.  [R.  16.] 
It  was  then  claimed  that  Hayward  "with  malice  afore- 
thought through  and  by  fraud,  fraudulently  confiscated, 
assets,  funds  and  property''  belonging  to  the  trust  estate 
from   the   trustees'   books   and   records   and   fraudulently 


^This  will  hereinafter  be  referred  to  as  the  complaint. 
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transferred  them  in  a  schedule  to  the  personal  account  of 
William  D.  Noland  for  the  years  1937,  1938,  1939,  1940, 
and  1941.  [R.  16-17'.]  Thereafter,  according  to  the  com- 
plaint, Hayward  demanded  additional  income  taxes  from 
Noland  and  accepted  the  sum  of  $80.45  in  payment  of 
the  additional  taxes,  giving  Noland  a  receipt  for  it.  [R. 
17-18.] 

The  complaint  also  alleged  that  Revenue  Agent  in 
Charge  Martin  and  Revenue  Agent  Cramer  sent  a  letter 
dated  January  26,  1945,  to  the  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  together  v^ith  a  statement  showing  that 
property  belonging  to  the  trust  estate  was  ''fraudulently 
confiscated  and  assigned,  transferred  and  delivered  to  the 
account  of  William  D.  Noland  personally,"  and  claimed  ; 
additional  personal  income  tax  of  $656.75  for  1942.  [R. 
19.]  The  same  letter  also  contained  a  notification  of  addi- 
tional income  tax  and  penalty  due  from  Noland  for  1943 
in  the  sum  of  $1,114.86.  [R.  19-20.]  And  after  numer- 
ous hearings,  on  or  about  December  29,  1945,  the  Com- 
missioner sent  the  taxpayer,  Noland,  a  notice  of  tax 
deficiency  in  the  sum  of  $1,245.13  plus  a  penalty  of  $62.26 
for  the  year  1943.     [R.  20-21.] 

The  complaint  alleged  that  the  trust  estate  was  con- 
ducted and  operated  as  a  benevolent  charitable  organiza- 
tion. [R.  22.]  It  was  stated  that  contracts  had  been 
entered  into  among  three  trustees  and  also  between  the 
trustees  and  William  D.  Noland  as  a  Doctor  of  Chiro- 
practic, wherein  Noland  gave  his  services  without  any 
salary,  wages,  or  profit,  for  the  benefit  of  poor  people. 
[R.  22.] 

According  to  the  complaint  the  Revenue  Agents  claimed 
that  under   Section   167  of   the   Internal  Revenue   Code, 
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Noland  was  personally  taxable  on  the  entire  income  of 
the  trust.  [R.  23.]  But  the  complainant  contended  that 
Section  167  is  not  applicable  because  the  trust  estate  is 
a  charitable  institution  and  the  beneficiaries,  trustee  and 
trustor  are  not  the  same.     [R.  24.] 

The  complaint  also  alleged  that  the  trustees  of  the 
Noland  Trust  Estate  paid  in  error  $35.64  in  income 
taxes  for  the  year  1942  and  $183.36  in  income  taxes  for 
the  year  1945  and  that  such  sums  were  not  due.     [R.  26.] 

It  was  also  stated  that  claims  were  filed  with  the  In- 
ternal Revenue  Service  for  the  $35.64  and  for  $80.45  on 
or  about  March  15,  1946,  and  the  claims  have  not  been 
affirmed  or  denied  by  the  Internal  Revenue  Service.  [R. 
27.] 

It  was  averred  that  Noland  is  not  paid  salary,  wages,  or 
profits  by  the  trust  estate  but  that  "his  personal  living  ex- 
penses are  paid  from  the  funds  of  the  said  benevolent 
trust  estate  as  benevolent  trust  expense."     [R.  27.] 

A  previous  action  for  damages  was  brought  against  the 
revenue  agents.  But  while  it  was  pending,  on  December 
11,  1946,  the  trustees  of  the  trust  estate  received  another 
notice  for  additional  income  taxes,  penalty  and  interest 
due  in  the  sum  of  $1,509.48  for  1943,  and  on  March  28, 
1947,  they  received  a  notice  of  balance  due  for  1942  in 
the  sum  of  $19.85.  [R.  27-28.]  On  June  29,  1947,  com- 
plainants received  a  further  notice  of  additional  income 
taxes,  penalty  and  interest  for  the  year  1943  in  the  sum 
of  $1,561.20.  It  was  asserted  that  the  complainant  does 
not  owe  such  taxes.     [R.  29.] 

The  complaint  prayed  for  judgment  (1)  that  Section 
167  of  the  Internal  Revenue  Code  does  not  apply  to  the 
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trust  estate  nor  to  Noland;  (2)  that  neither  Noland  nor 
the  trust  estate  has  to  file  any  income  tax  returns  nor 
does  either  owe  any  income  taxes  of  any  kind  whatsoever; 
(3)  that  the  contract  between  the  trust  estate  and  Noland 
for  the  latter  to  give  his  services  without  pay  is  valid 
and  therefore  he  does  not  owe  any  income  taxes  from 
salary,  wages,  or  profits;  (4)  that  the  trust  estate  is  a 
charitable  organization;  (5)  that  Sections  23(a)(1)  and 
(o)(2)  and  120  of  the  Internal  Revenue  Code  and  not 
Section  167  of  the  Code  apply  to  the  complainants.  It  also 
asked  for  such  other  relief  as  the  court  might  deem  proper. 
[R.  33-34.] 

A  copy  of  the  trust  agreement  referred  to  in  the  com- 
plaint was  attached  as  an  exhibit  to  the  complaint.  [R. 
36-48.]  The  agreement  recited  that  William  D.  Noland 
conveyed  certain  described  personal  property  to  William 
D.  Noland,  Peggy  A.  Archer  and  Audney  E.  Spillman 
as  trustees  of  the  Dr.  William  D.  Noland  Trust  Estate, 
Ltd.  [R.  36-40.]  The  trustees  were  given  authority  to 
conduct  any  and  all  kinds  of  business.  [R.  40.]  They 
were  authorized  to  do  ''any  and  all  things  that  will  be 
benevolent  to  poor  children,  women  and  men,  or  organi- 
zations who  are  worthy  of  benevolent  assistance  from  this 
estate  in  the  discretion  and  judgment  of  the  Trustees." 
[R.  41.]  They  were  authorized  to  ''execute  a  dissolution 
at  any  time."  [R.  42.]  They  might  "at  any  time  in 
their  discretion  and  judgment,  pay  any  and  all  expenses 
incurred  and  accrued  in  the  operation  and  administra- 
tion of  this  estate,  from  any  available  resources  or  funds 
of  this  estate."  [R.  44.]  The  purpose  of  the  trust 
was  that  of  "advancing  the  welfare  and  progress  of  this 
organization  on  the  interests  of  this  estate,  its  Trustees, 
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its  Members,  also  advancing  in  a  scientific  manner  for 
the  benefit  of  humanity."  [R.  45.]  And  no  one  was 
given  the  right  "in  any  manner  to  embarrass  or  question 
the  rights  of  the  Trustees  to  exclusively  manage,  control, 
administer,  and  hold  legal  title  to  the  trust  estate  prop- 
perties  and  funds  of  this  estate.''     [R.  46.] 

The  defendants  each  moved  for  summary  judgment. 
[R.  58,  63.]  The  motion  by  the  Collector,  Harry  C.  West- 
over,  was  supported  by  his  affidavit  which  stated  that  he 
was  not  in  office  prior  to  July  1,  1943,  and  that  he 
did  not  collect  or  receive  any  taxes  or  other  funds  from 
the  complainants  or  any  of  them.  [R.  62.]  The  motion 
of  the  other  appellees,  the  four  revenue  agents,  was  also 
supported  by  affidavits.  Revenue  Agents  Martin,  Sul- 
livan and  Cramer  swore  that  they  had  never  received  or 
collected  any  taxes  or  other  funds  from  the  complainants 
or  any  of  them.  [R.  73-76.]  Revenue  Agent  Hay  ward 
stated  in  his  affidavit  that  as  an  accommodation  to  the 
appellant,  Noland,  he  delivered,  in  July,  1942,  to  the  then 
Collector  of  Internal  Revenue  the  $80.45  due  from  Noland 
as  income  taxes  for  the  year  1937  and  that  he  then  turned 
over  the  Collector's  receipt  for  the  $80.45  to  Noland;  and 
at  no  time  did  he  collect  any  other  taxes  or  funds  from 
Noland.     [R.  77-78.] 

The  motions  for  summary  judgment  were  also  supported 
by  the  complaint  and  judgment  of  dismissal  in  the  earlier 
action  in  the  same  court  entitled  William  D.  Noland,  H. 
K.  Miller  and  Harry  R.  Maxwell,  Trustees,  Dr.  William 
D.  Noland  Trust  Estate,  Ltd.,  a  benevolent  trust  estate, 
and  William  D.  Noland,  Complainants  v.  George  D.  Mar- 
tin, Norman  Hay  ward,  Joseph  D.  Nunan,  Jr.,  Raymond 
B.    Sullivan    and    John    H.    Cramer,    Civil    Action    No. 


5716-W.  [R.  10-13,  63-68,  98-120.]  The  complaint  in  the 
earlier  action  (filed  August  27,  1946)  showed  that  the 
allegations  in  the  instant  complaint  pertaining  to  the  ap- 
pellees Martin,  Hayward,  Sullivan  and  Cramer  were  es- 
sentially the  same  as  those  in  the  earlier  action,  and  the 
prayer  for  judgment  in  the  instant  case  was  substantially 
the  same  as  part  of  the  relief  requested  in  the  earlier  action. 
[R.  13-34,  98-115.]  The  judgment  in  the  earlier  action 
[R.  117-120],  dated  January  9,  1947,  showed  that  the 
District  Court  had  dismissed  that  action  against  the  four 
named  appellees  in  part  on  the  ground  that  ''the  Com- 
plaint herein  fails  to  state  a  claim  upon  which  relief  as 
prayed  for  in  the  Complaint  or  any  other  relief  can  be 
granted  against  said  four  defendants  or  any  of  them." 
[R.  119.] 

Summary  of  Argument. 

The  complaint  requested  merely  declaratory  relief. 
Federal  courts  have  no  jurisdiction  to  grant  declaratory 
judgments  in  federal  tax  matters.  Even  if  the  action 
were  considered  as  one  seeking  an  injunction,  the  federal 
courts  would  have  no  jurisdiction  to  enjoin  collection  of 
federal  taxes.  Nor  would  the  complaint  be  sufficient  as 
an  action  for  refund  of  taxes,  since  (1)  the  appellant 
filed  no  refund  claims  within  the  period  required  by  law; 
(2)  the  only  claims  filed  were  by  a  trust  which  is  not 
the  appellant  herein;  (3)  the  appellees  here  sued  did  not 
collect  the  taxes  in  question,  and  (4)  the  complaint  shows 
no  reason  why  the  taxes  were  not  properly  collected. 
Mere  allegations  of  malice  on  the  part  of  the  internal 
revenue  agents  could  not  create  a  claim.  And  in  any 
event,  the  action  with  respect  to  the  revenue  agents  is  res 
judicata  because  of  the  previous  action. 


I 


J 
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ARGUMENT. 

I. 

The  District  Court  Was  Without  Jurisdiction  Over 
an  Action  for  Declaratory  Judgment  With  Re- 
spect to  Federal  Taxes. 

Since  the  complaint  was  drawn  by  a  layman  we  do  not 
insist  that  its  sufficiency  be  tested  by  the  technical  stand- 
ards expected  of  a  lawyer.  Nevertheless,  the  District 
Court  was  correct  in  granting  the  appellees'  motions  for 
summary  judgment. 

The  only  relief  specifically  requested  in  the  complaint 
is  of  a  declaratory  nature.  [R.  33-34.]  The  law  pro- 
vides, however,  that  the  courts  of  the  United  States  have 
no  jurisdiction  to  grant  declaratory  judgments  with  re- 
spect to  federal  taxes.  28  U.  S.  C,  Sec.  2201  [Appendix 
A,  infra].  (Red  Star  Yeast  &  Products  Co.  v.  La  Budde, 
83  F.  2d  394  (C.  C.  A.  7th);  Wilson  v.  Wilson,  141 
F.  2d  599  (C.  C.  A.  4th).) 

II. 

The  District  Court  Was  Without  Jurisdiction  Over  an 
Action  to  Enjoin  Collection  of  Federal  Taxes. 

Construing  the  action  as  one  for  injunction  relief  be- 
cause of  the  request  for  such  other  "relief  as  the  court 
might  deem  proper''  [R.  34],  the  action  was  neverthe- 
less properly  dismissed  because  the  law  provides  that  no 
suit  for  the  purpose  of  restraining  the  assessment  or 
collection  of  any  federal  tax  shall  be  maintained  in  any 
court.  Internal  Revenue  Code,  Section  3653(a)  [Appen- 
dix A,  infra].  {Wilson  v.  Wilson,  supra;  Adler  v. 
Nicholas,  166  F.  2d  674  (C.  C.  A.  10th).) 
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III. 

The  District  Court  Properly  Denied  Refund  of  Any 

Taxes  Paid. 

Although  the  prayer  for  judgment  requests  no  money 
judgment,  even  if  we  construe  the  request  for  such  other 
"rehef  as  the  court  might  deem  proper"  [R.  34]  as 
broad  enough  to  include  an  action  for  refund  of  taxes 
paid,  the  District  Court  still  properly  dismissed  the  action. 

Section  3772(a)  of  the  Internal  Revenue  Code  [Ap- 
pendix A,  infra]  provides  that  no  suit  shall  be  maintained 
in  any  court  for  the  recovery  of  any  internal  revenue 
tax  alleged  to  have  been  erroneously  or  illegally  assessed 
or  collected  until  a  claim  for  refund  has  been  duly  filed 
with  the  Commissioner  of  Internal  Revenue  according  to 
the  provisions  of  law  in  that  regard.  In  the  case  of 
income  taxes,  Section  322(b)(1)  of  the  Internal  Revenue 
Code  [Appendix  A,  infra]  provides  that  a  claim  for  re- 
fund must  be  filed  by  the  taxpayer  within  three  years 
from  the  time  the  return  was  filed  by  the  taxpayer  or 
within  two  years  from  the  time  the  tax  was  paid,  or  no 
refund  shall  be  allowed.  The  only  refund  claims  alleged 
by  the  complaint  to  have  been  filed  were  for  $35.64  and 
$80.45,  both  on  March  15,  1946.  [R.  27.]  Both  claims 
were  in  the  name  of  the  Dr.  William  D.  Noland  Trust 
Estate,  by  William  D.  Noland,  Trustee.'  The  $80.45 
claim  for  refund  of  1937  taxes  showed  on  its  face  that 
the  taxes  had  been  paid  on  July  6,   1942.     The  $35.64 


^The  claims  for  refund,  though  designated  as  Exhibit  I  to  the 
complaint,  were  apparently  inadvertently  omitted  from  the  printed 
record  before  this  Court.  A  motion  has  been  filed  by  the  appellees 
to  have  them  included  in  the  record  and  they  are  set  forth  in  Appen- 
dix B  to  this  brief. 
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claim  for  refund  of  1942  taxes  showed  that  the  taxes  had 
been  paid  ''on  or  before  March  15,  1943."  Thus  there 
was  no  showing  that  the  claims  had  been  filed  within  the 
three-year  period  after  the  filing  of  the  returns  for  those 
years  or  within  two  years  from  the  time  the  taxes  were 
paid.  Moreover,  neither  claim  stated  the  grounds  alleged 
in  the  complaint  upon  which  the  trust  should  receive  re- 
fund of  taxes,  a  requisite  for  recovery  in  an  action  for  tax 
refund.  (Treasury  Regulations  111,  Section  29.322-3; 
Angelus  Milling  Co.  v.  Commissioner,  325  U.  S.  293; 
Real  Estate  Land  Title  Co.  v.  United  States,  309  U.  S. 
13;  Bemis  Bro.  Bag  Co.  v.  United  States,  289  U.  S.  288.) 

No  recovery  could  of  course  be  had  by  Noland  for  any 
taxes  imposed  upon  him  in  his  individual  capacity  because 
he  filed  no  claims  for  refund.  Section  322  of  the  Internal 
Revenue  Code  requires  that  the  taxpayer  file  the  claim. 
Nor,  if  the  trust  paid  the  taxes  and  filed  the  claim,  could 
Noland  sue  as  trustee,  ''representing  his  interest  as  such 
trustee"  [R.  13],  since  the  trust  and  not  he  was  the  tax- 
payer, and  for  valid  trust  action  the  three  trustees  were 
required  to  act  collectively.  [R.  37'.]  See,  also,  California 
Civil  Code  (1937),  Section  2268. 

Apart  from  the  sufficiency  of  the  two  refund  claims,  no 
recovery  of  taxes  paid  could  be  had  against  any  of  the 
appellees  because  none  of  them  received  either  Noland's 
or  the  trust's  money.  Westover,  the  Collector,  was  not 
yet  in  office  when  both  the  $80.45  and  the  $35.64  were 
paid.  [R.  62,  Appendix  B,  infra.]  Thus  there  was  no 
cause  of  action  against  him.     {Smietanka  v.  Indiana  Steel 
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Co.,  257  U.  S.  1;  United  States  v.  Kales,  314  U.  S.  186, 
199-200.)  Revenue  Agent  Hay  ward  turned  over  the 
$80.45  to  the  then  Collector  in  July,  1942,  acting  as  agent 
for  Noland.  [R.  76-78.]  None  of  the  other  appellees 
received  any  money  from  either  Noland  or  the  trust,  nor 
were  they  alleged  to  have  done  so.     [R.  73-76.] 

Furthermore,  under  any  view  of  the  nature  of  the 
action,  on  its  face  the  complaint  shows  that  the  assess- 
ment of  income  taxes  to  William  D.  Noland,  the  settlor 
of  the  trust,  with  respect  to  the  trust  income  was  proper. 
The  trustees  had  complete  discretion  with  respect  to  man- 
agement, control  and  expenses  of  the  trust.  [R.  44-46.] 
Included  in  the  trust  expenses  was  Noland's  personal  liv- 
ing expenses.  [R.  27.]  Under  Section  167(a)  and  (b)  . 
of  the  Internal  Revenue  Code  [Appendix  A,  infra],  he 
was  therefore  taxable  on  the  entire  income  of  the  trust. 
(Helvering  v.  Stuart,  317  U.  S.  154;  Williamson  v.  Com- 
missioner, 132  F.  2d  489  (C.  C.  A.  7th).) 

IV. 

Malice  by  Government  Officers  in  Performing  Their 

Duties  Does  Not  Create  a  Cause  of  Action. 

The  complaint  showed  no  acts  by  the  appellees  which 
could  conceivably  be  wrongful.  The  allegations  with  re- 
spect to  the  motives  of  the  defendants  and  their  malice 
and  fraud  in  performing  their  duties  do  not  create  a 
cause  of  action  against  them  since  the  acts  complained 
of  were  within  the  general  scope  of  their  duties.  (Spald- 
ing V.  Vilas,  161  U.  S.  483 :  Cooper  v.  O'Connor,  99  F. 
2d  135  (App.  D.  C),  certiorari  denied,  305  U.  S.  643; 
Laiighlin  v.  Rosemnan,  163  F.  2d  838  (App.  D.  C.).) 
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V. 

The  Claim  Against  the  Revenue  Agents  is  Res 
Judicata. 

In  addition  to  all  of  the  foregoing,  with  insubstantial 
variation  the  allegations  made  against  the  appellees  other 
than  the  Collector  Westover  were  made  in  an  earlier 
action  against  them  brought  in  the  same  District  Court 
by  the  appellant  Noland  acting  in  the  same  dual  capacity. 
And  similar  relief  was  asked.  The  complaint  was  dis- 
missed on  the  ground,  among  others,  that  it  failed  to  state 
a  claim  upon  which  any  kind  of  relief  could  be  granted. 
[R.  10-13,  98-120.]  As  to  the  appellees,  Martin,  Hay- 
ward,  Sullivan  and  Cramer,  therefore,  the  action  is  barred 
as  res  judicata.  (Commissioner  v.  Sunnen,  333  U.  S. 
591.) 
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Conclusion. 

The  judgment  of  the  District  Court  dismissing  the  com- 
plaint and  awarding  judgment  to  the  appellees  should  be 
affirmed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 
Assistant  Attorney  General, 

Ellis  N.  Slack, 
Robert  N.  Anderson, 
Philip  R.  Miller, 
Special  Assistants  to  the  Attorney  General. 

James  M.  Carter, 

United  States  Attorney, 

E.  H.  Mitchell, 
Asst.  U.  S.  Attorney, 

Eugene  Harpole, 
Special  Attorney, 

Bureau  of  Internal  Revenue, 
November  17,  1948. 
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APPENDIX  "A." 

Internal  Revenue  Code: 

Sec.  167'.^     Income  for  Benefit  of  Grantor. 

(a)  Where  any  part  of  the  income  of  a  trust — 

(1)  Is,  or  in  the  discretion  of  the  grantor  or 
of  any  person  not  having  a  substantial  adverse  in- 
terest in  the  disposition  of  such  part  of  the  in- 
come may  be,  held  or  accumulated  for  future 
distribution  to  the  grantor;  or 

(2)  may,  in  the  discretion  of  the  grantor  or 
of  any  person  not  having  a  substantial  adverse 
interest  in  the  disposition  of  such  part  of  the  in- 
come, be  distributed  to  the  grantor;     *    *    * 

then  such  part  of  the  income  of  the  trust  shall  be 
included  in  computing  the  net  income  of  the  grantor. 

(b)  As  used  in  this  section,  the  term  ''in  the  dis- 
cretion of  the  grantor"  means  ''in  the  discretion  of 
the  grantor,  either  alone  or  in  conjunction  with  any 
person  not  having  a  substantial  adverse  interest  in 
the  disposition  of  the  part  of  the  income  in  question." 

(26  U.  S.  C.  1946  ed.,  Sec.  167.) 


^Section  167  of  the  Revenue  Act  of  1936,  Chap.  690,  49  Stat. 
1648,  and  of  1938,  Chap.  289,  52  Stat.  447,  contains  similar  lan- 
guage. 
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Sec.  322.    Refunds  and  Credits. 

(b)   Limitation  on  Allowance. — 

( 1 )  Period  of  limitation. — Unless  a  claim  for 
credit  or  refund  is  filed  by  the  taxpayer  within 
three  years  from  the  time  the  return  was  filed  by 
the  taxpayer  or  within  two  years  from  the  time 
that  tax  was  paid,  no  credit  or  refund  shall  be 
allowed  or  made  after  the  expiration  of  which- 
ever of  such  periods  expires  the  later.  If  no 
return  is  filed  by  the  taxpayer,  then  no  credit  or 
refund  shall  be  allowed  or  made  after  two  years 
from  the  time  the  tax  was  paid,  unless  before 
the  expiration  of  such  period  a  claim  therefor  is 
filed  by  the  taxpayer. 

(26  U.  S.  C.  1946  ed.,  Sec.  322.) 

Sec.    3653.     Prohibition    of    Suits    to    Restrain 
Assessment  or  Collection. 

(a)  Tax. — Except  as  provided  in  sections  272(a), 
871(a)  and  1012(a),  no  suit  for  the  purpose  of  re- 
straining the  assessment  or  collection  of  any  tax  shall 
be  maintained  in  any  court. 

(26  U.  S.  C.  1946  ed.,  Sec.  3653.) 


Sec.  3772.     Suits  for  Refund. 
(a)   Limitations. — 

(1)  Claim. — No  suit  or  proceeding  shall  be 
maintained  in  any  court  for  the  recovery  of  any 
internal  revenue  tax  alleged  to  have  been  errone- 
ously or  illegally  assessed  or  collected,  or  of 
any  penalty  claimed  to  have  been  collected  with- 
out authority,  or  of  any  sum  alleged  to  have  been 
excessive  or  in  any  manner  wrongfully  collected 
until  a  claim  for  refund  or  credit  has  been  duly 
filed  with  the  Commissioner,  according  to  the 
provisions  of  law  in  that  regard,  and  the  regu- 
lations of  the  Secretary  established  in  pursuance 
thereof. 

(26  U.  S.  C.  1946  ed..  Sec.  3772.) 

'28  U.  S.  C: 

Sec.  2201. — Creation  of  Remedy. 

In  a  case  of  actual  controversy  within  its  jurisdiction, 
except  with  respect  to  Federal  taxes,  any  court  of  the 
United  States,  upon  the  filing  of  an  appropriate  pleading, 
may  declare  the  rights  and  other  legal  relations  of  any 
interested  party  seeking  such  declaration,  whether  or  not 
further  relief  is  or  could  be  sought.  Any  such  declara- 
tion shall  have  the  force  and  effect  of  a  final  judgment  or 
decree  and  shall  be  reviewable  as  such. 
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APPENDIX  ''Br 

Exhibit  I. 

William  D.  Noland,  Trustee 

Dr.  William  D.  Noland  Trust  Estate,  Ltd., 

A  Benevolent  Trust  Estate, 

In  Propria  Persona 

2030  Wilshire  Blvd.,  Suite  201-205 

Los  Angeles  5,  Calif. 

William  D.  Noland,  Personal, 
In  Propria  Persona, 
Same  address  as  above. 
FE  9332. 

United  States  District  Court 

Southern  District  of  California 

Central  Division 

William  D.  Noland,  Trustee,  Dr.  William  D.  Noland 
Trust  Estate,  Ltd.,  a  Benevolent  Trust  Estate,  and  Wil- 
liam D.  Noland,  Personal,  Complainants,  vs.  Harry  C. 
Westover,  Collector,  United  States  Treasury  Department, 
Internal  Revenue  Service,  Sixth  Collection  District  of 
California,  Los  Angeles  Division,  ct  al.,  etc.  Defendants. 
Civil  Action  No.  7315-0'C. 

Affidavit  in   Support  of  Second  Amended  Bill  of 
Complaint,  Exhibit  I  Attached. 

State  of  California,  County  of  Los  Angeles — ss. 

William  D.  Noland,  Trustee  and  William  D.  Noland, 
Personal,  being  first  duly  sworn,  deposes  and  says: 
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That  the  attached  copies  of  claims  filed  with  Internal 
Revenue  Collector  are  true  and  correct  copies  of  the  orig- 
inal copies  of  said  claims  and  are  marked  ''Exhibit  V 
for  identification,  in  support  of  Second  Amended  Bill  of 
Complaint. 

William  D.  Noland,  Trustee. 

William  D.   Noland,  Trustee. 

William  D.  Noland,  Personal. 
William  D.  Noland,  Personal. 

Subscribed  and  sworn  to  before  me  on  this  19th  day  of 
April,  1948. 

(Seal)  Richard  M.  Gough, 

Notary  Public  in  and  for  the  County  of  Los 
Angeles,  State  of  California. 

My  commission  expires  May  18,  1948. 

Received  Apr.  19,  1948.  U.  S.  Attorney,  Los  Angeles, 
Calif. 


Form  813 

Treasury  Department 
Internal  Revenue  Service 
(Revised  April  1940) 

Claim  to  be  filed  with  the  Collector  where  Assessment 
was  made  or  tax  paid. 

The  Collector  will  indicate  in  the  block  below  the  kind 
of  claim  filed,  and  fill  in  the  certificate  on  the  reverse 
side. 

Collector's  Stamp  Date  Rec'd,  Mar.  15,  1946. 

— Refund  of  Tax  Illegally  Collected. 

— Refund  of  Amount  Paid  for  Stamps  Unused,  or  Used 
in  Error  or  Excess. 

— Abatement  of  Tax  Assessed   (not  applicable  to  estate 
or  income  taxes). 

State  of  California,  County  of  Los  Angeles — ss. 

Type  or  Print 

Name  of  taxpayer  or  purchaser  of  stamps,  Dr.  William 
D.  Noland  Trust  Estate,  Ltd. 

Business  address,  3944  Wilshire  Blvd.,  Los  Angeles  6, 
Calif. 

Residence,  3944  Wilshire  Blvd.,  Los  Angeles  6,  Calif. 

The  deponent,  being  duly  sworn  according  to  law,  de- 
poses and  says  that  this  statement  is  made  on  behalf  of 
the  taxpayer  named,  and  that  the  facts  given  below  are 
true  and  complete: 
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1.  District  in  which  return  (if  any)  was  filed,  Los 
Angeles,  Calif. 

2.  Period  (if  for  income  tax,  make  separate  form  for 
each  taxable  year)  from  Jan.  1,  1937,  to  Dec.  31,  1937. 

3.  Character  of  assessment  or  tax,  Income  Tax. 

4.  Amount  of  assessment,  $80.45;  dates  of  payment 
July  6th,  1942  (see  note  attached). 

5.  Date  stamps  were  purchased  from  the  Government 

6.  Amount  to  be  refunded,  $80.45    $80.45 

7.  Amount  to  be  abated  (not  applicable  to  income  or 
estate  taxes) 

8.  The  time  within  which  this  claim  may  be  legally 

filed  expires,  under  Section  of  the  Revenue  Act  of 

19 ,  on  March  15,  1946. 

The  deponent,  verily  believes  that  this  claim  should  be 
allowed  for  the  following  reasons: 

Excerpt  from  letter  dated,  January  3,  1946,  to  Dr. 
William  D.  Noland,  Trust  Estate,  Ltd.,  from  Internal 
Revenue  Agent  in  Charge,  reads  as  follows: — ''Inasmuch 
as  there  is  not  provision  in  the  Internal  Revenue  Code 
whereby  the  amount  of  income  tax  paid  by  a  trust  may 
be  allowed  as  a  credit  against  the  income  tax  liability 
of  an  individual  it  is  suggested  that  you  file  appropriate 
claims  for  refund  for  the  taxable  years  mentioned,  with- 
in the  time  prescribed  by  law,  on  the  enclosed  Forms 
843.  This  action  should  be  taken  in  order  to  protect 
your  interests  in  the  matter  in  the  event  that  a  petition, 


if  filed,  to  the  Tax  Court  of  the  United  States  results  in 
a  decision  adverse  to  your  contentions. 

Very  truly  yours, 

(See  note  attached)  George  D.  Martin 

Internal  Revenue  Agent  in  Charge. 

(Attach  letter-sized  sheets  if  space  is  not  sufficient) 

Sworn  to  and  subscribed  before  me  this   14th  day  of 
March,  1946. 

Edith  W.  Olmstead, 
(Seal)  Notary  Public. 

(Signed)  :     Dr.  William  D.  Noland  Trust  Estate,  Ltd. 
By  William  D.  Noland,  Trustee. 
William  D.  Noland,  Trustee. 


Form  843 

Treasury  Department,  Internal  Revenue  Service  (Re- 
vised April,  1940). 

Claim  to  be  filed  with  the  Collector  where  assessment 
was  made  or  tax  paid. 

The  Collector  will  indicate  in  the  block  below  the  kind 
of  claim  filed,  and  fill  in  the  certificate  on  the  reverse 
side. 

Collector's  Stamp  (Date  Rec'd)  Mar.  15,  1946. 

— Refund  of  Tax  Illegally  Collected. 

— Refund  of  Amount  Paid  for  Stamps  Unused  or  Used  in 
Error  or  Excess. 

— Abatement  of  Tax  Assessed   (not  applicable  to  estate 
of  income  taxes). 

State  of  California,  County  of  Los  Angeles — ss. 

Type  or  Print 

Name  of  Taxpayer  or  purchaser  of  stamps,  Dr.  William 
D.  Noland  Trust  Estate,  Ltd. 

Business  address,  3944  Wilshire  Blvd.,  Los  Angeles  5, 
Calif. 

Residence,  3944  Wilshire  Blvd.,  Los  Angeles  5,  Calif. 

The  deponent,  being  duly  sworn  according  to  law,  de- 
poses and  says  that  this  statement  is  made  on  behalf  of 
the  taxpayer  named,  and  that  the  facts  given  below  are 
true  and  complete: 
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1.  District  in  which   return    (if  any)    was   filed,   Los 
Angeles,  California. 

2.  Period  (if  for  income  tax,  make  separate  form  for 
each  taxable  year)  from  Jan.  1,  1942  to  Dec.  31,  1942. 

3.  Character  of  assessment  or  tax.  Income  Tax. 

4.  Amount  of  assessment,  $35.64;  dates  of  payment 
on  or  before  March  15,  1943. 

5.  Date  stamps  were  purchased  from  the  Government 

6.  Amount  to  be  refunded  $35.64     $35.64. 

7.  Amount  to  be  abated  (not  applicable  to  income  or 
estates  taxes). 

8.  The  time  within  which  this  claim  may  be  legally 

filed  expires,  under  Section  of  the  Revenue  Act  of 

19..-,  on  March  15,  1946. 

The  deponent  verily  believes  that  this  claim  should  be 
allowed  for  the  following  reasons: 

Excerpt  from  the  letter  dated,  January  3,  1946,  to  Dr. 
William  D.  Noland  Trust  Estate,  Ltd.,  from  Internal 
Revenue  Agent  in  Charge,  reads  as  follows: — "Inasmuch 
as  there  is  no  provision  in  the  Internal  Revenue  Code 
whereby  the  amount  of  income  tax  paid  by  a  trust  may 
be  allowed  as  a  credit  against  the  income  tax  liability  of 
an  individual  it  is  suggested  that  you  file  appropriate 
claims  for  refund  for  the  taxable  years  mentioned,  within 
the  time  prescribed  by  law,  on  the  enclosed  Forms  843. 
This  action  should  be  taken  in  order  to  protect  your  inter- 
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ests  in  the  matter  in  the  event  that  a  petition,  if  filed, 
to  the  Tax  Court  of  the  United  States  results  in  a  deci- 
sion adverse  to  your  contentions. 

Very  truly  yours, 

George  D.  Martin, 
Internal  Revenue  Agent  in  Charge. 

(Attach  letter-size  sheets  if  space  is  not  sufficient) 

Sworn  to  and  subscribed  before  me  this   14th  day  of 
March,  1946. 

(Seal)  Edith  W.  Olmstead, 

Notary  Public. 

(Signed) :     Dr.  William  D.  Noland  Trust  Estate,  Ltd. 

By  William  D.  Noland,  Trustee. 

William  D.  Noland,  Trustee. 
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No.  11978. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


William  D.  Noland,  Trustee,  and  William  D.  No- 
land,  Personal, 

Appellants, 
vs. 

Harry  C.  Westover,  Collector,  United  States  Treasury 
Department,  Internal  Revenue  Service,  Sixth  Collection 
District  of  California,  Los  Angeles  Division,  et  al., 

Appellees. 


Reply  Brief  of  Appellants  in  Opposition  and  Answer 
to  Brief  for  the  Appellees. 


Argument. 

Counsel  for  the  defendants  and  appellees,  states :  "The 
District  Court  wrote  no  opinion,"  in  the  brief  for  ap- 
pellees. 

Appellants  contend,  that  at  Los  Angeles,  California, 
on  or  about  Tuesday,  March  30,  1948,  the  District  Court 
below,  held  a  hearing  and  proceeding  [Tr.  of  Rec.  pp. 
128-189],  and  on  or  about  April  19,  1948,  the  District 
Court  below,  held  another  proceeding,  wherein  the  court 
made  a  lengthy  written  statement,  which  appellants  con- 
strue and  contend  is  an  opinion  of  the  court,  due  to  the 
fact,  that  the  court  made,  issued  and  entered  judgments 
\^$id  upon  said  proceedings  and  9t«Ltem'ent-  [Tr.  of  Rec. 
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pp.  189-195],  and  the  summary  judgments  were  issued 
and  entered  by  the  District  Court  below,  on  or  about 
April  21,  1948  [Tr.  of  Rec.  pp.  81-85]. 

Counsel  for  the  defendants  states  in  reply  brief  to  ap- 
pellants' brief  in  support  of  transcript  of  record,  and 
second  amended  bill  of  complaint,  that  courts  of  the 
United  States  have  no  jurisdiction  to  grant  declaratory 
relief,  with  respect  to  federal  taxes,  and  cites  28  U.  S.  C, 
Sec.  2201  (Appendix  A,  infra),  and  further  cites  that 
the  District  Court  had  no  jurisdiction  as  there  may  be 
read  into  the  complaint  a  request  for  injunction  etc.,  and 
appellants  contend  that  while  counsel  has  mentioned  the 
second  amended  complaint,  but,  that  his  pleadings  in  rela- 
tion to  jurisdiction  of  either  the  District  Court  below  or 
the  Appellate  Court  hereof,  following  his  mentioning  the 
second  amended  complaint,  apply  to  the  complaint  in  case 
No.  5716-W,  before  the  Honorable  Judge  Weinberger 
in  the  District  Court  below  [Tr.  of  Rec.  pp.  98-115], 
filed  August  28,  1946,  and  dismissed  with  judgment  en- 
tered January  9,  1947   [Tr.  of  Rec.  pp.  10-13]. 

Appellants  contend  that  the  second  amended  complaint, 
filed  April  19,  1948,,  case  No.  7315-O'C,  in  the  District 
Court  below  [Tr.  of  Rec.  pp.  13-34],  has  had  no  hearing 
before  the  District  Court  below,  which  contention  is  sup- 
ported by  the  record  hereof  in  a  proceeding  held  on  April 
19,  1948,  before  said  District  Court  [Tr.  of  Rec.  pp.  189- 
195],  and  appellants  construe  and  contend  the  said  pro- 
ceedings on  April  19,  1948,  is  a  written  opinion  of  the 
District  Court  below. 

Appellants  further  contend  that  on  this  appeal  to  the 
above  entitled  Appellate  Court,  that  a  charitable  organi- 
zation  [Tr.  of  Rec  pp.  36-49],  or  any  part,  parcel  or 
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interest  in  same,  is  not  subject  to  the  statutes,  points  and 
authorities,  such  as  cited  by  counsel  for  the  defendants, 
and  further  that  the  second  amended  bill  of  complaint, 
case  No.  7315-0'C,  in  the  District  Court  below,  has  had 
no  hearing  in  the  said  District  Court,  which  appellants 
contend  is  the  main  question  before  the  above  Appellate 
Court,  because  the  said  District  Court  gave  an  order  to 
amend  the  bill,  and  then  ruled  against  the  second  amended 
bill  of  complaint  without  a  hearing  before  said  District 
Court,  and  appellants  believe  that  on  April  19,  1948,  the 
said  District  Court  held  this  hearing  in  the  morning  [Tr. 
of  Rec.  pp.  189-195],  and  appellants  served  and  filed  the 
second  amended  bill  of  complaint  in  the  afternoon  of  said 
date,  April  19,  1948,  therefore,  no  hearing  has  been  held 
before  the  said  Court  below,  on  the  said  second  amended 
bill  of  complaint,  consequently,  appellants  have  been  de- 
prived of  their  day  in  court. 

In  the  District  Court  below,  case  No.  5716- W,  was  an 
action  against  the  individual  revenue  agents  for  damages 
against  them  as  individuals,  and  in  the  said  District 
Court  below,  case  No.  7315-0'C,  was  an  action  against 
the  United  States  Government  through  its  agencies  of 
the  Internal  Revenue  Service,  which  said  actions  were 
entirely  different  actions,  therefore,  a  principle  of  res 
adjudicata  could  not  apply  or  be  used  against  the  afore- 
said two  actions  by  the  appellants  hereof,  in  the  said  Dis- 
trict Court. 

Counsel  for  the  defendants  claims,  the  complaint 
showed  no  acts  by  the  appellees  which  could  conceivably 
be  wrong;  the  complaint  shows  that  the  Internal  Reve- 
nue Agent,  Norman  Hayward,  demanded  the  trustees 
books  and  records  by  threats  of  jail  for  the  trustees  of 


the  charitable  organization,  if  the  said  books  and  records 
of  the  said  trustees  were  not  given  to  him,  and  upon  such 
threats  the  said  Internal  Revenue  Agent  procured  the 
said  books  and  records,  and  made  transfers  of  assets, 
funds  and  property  from  said  charitable  organization  to 
the  personal  account  of  William  D.  Noland,  an  appellant 
hereof,  for  the  purpose  of  additional  income  taxation. 
Counsel  for  the  defendants  has  in  the  brief  filed  herein, 
overlooked  the  fact  that  the  Constitution  of  the  United 
States,  also  has  some  provisions,  which  provide  as  fol- 
lows: 

Boyd  V.  United  States,  116  U.  S.  616; 

Weeks  V.  United  States,  232  U.  S.  392, 

and  what  the  court  said  in  both  of  said  cases  is  set  forth 
on  page  30  of  the  brief  filed  by  appellants  in  support  of 
record  herein. 

And  the  Constitution  of  the  United  States  further  sup- 
ports federal  laws  which  provide  that  the  aforesaid  In- 
ternal Revenue  Agent  Hayward,  a  defendant,  and  other 
Internal  Revenue  Agents  as  defendants,  and  said  defend- 
ants are  appellees  hereof,  could  be  wrong  and  are  wrong, 
as  complained  against  in  all  complaints  in  the  record 
hereof,  by  the  appellants  hereof,  because  said  Internal 
Revenue  Agents  have  violated  federal  laws  as  follows 
(United  States  Code)  : 

Title  18,  Chap.  3,  U.  S.  Criminal  Code,  Sec.  20, 

which  provides  for  the  prohibition  with  penalties  for  de- 
priving citizens  of  civil  rights;  and  appellants  are  citizens      | 
and  surely  have  been  deprived  of  civil  rights. 
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And  whoever,  under  color  or  any  law,  statute,  ordi- 
nance, regulation  or  custom,  wilfully  subjects  an  inhabi- 
tant of  any  state,  territory  or  district,  to  the  deprivation 
of  any  rights,  privileges  or  immunities  secured  or  pro- 
tected by  the  Constitution  and  laws  of  the  United  States, 
*  *  *  shall  be  fined  not  more  than  $1,000.00  or  im- 
prisoned not  more  than  one  year  or  both. 
35  Stat,  at  Large  1092. 

And  it  further  provided,  that  the  owner  of  a  right, 
must  be  afforded  the  opportunity  to  be  heard  before  prop- 
erty is  taken  where  not  dangerous  to  public  welfare  (the 
appellants  were  not  afforded  that  opportunity  when  the 
aforesaid  Internal  Revenue  Agents  took  property,  assets 
and  funds  from  the  aforesaid  benevolent  trust  estate,  a 
charitable  organization,  by  threats  of  jail,  and  transferred 
to  appellants  herein,  without  appellants'  consent,  and 
neither  were  the  appellants  afforded  that  opportunity  to 
be  heard,  when  the  second  amended  complaint  had  no 
hearing  before  the  District  Court  below,  when  the  said 
District  Court  made  and  entered  summary  judgments  of 
dismissal  on  April  21,  1948)  and  courts  have  provided 
that  the  only  way  to  take  property  is  by  a  lawful  hearing 
before  a  court: 

Modern  Loan  Co.  v.  Pol.  Ct.,  12  Cal.  App.  582; 
Moffat  V.  Hecker,  68  Cal.  App.  35; 

People  V,  Gen.  Motor  Accept.  Corp.,  84  Cal.  Dec. 
41. 

And  the  impairment  of  contracts  may  not  be  accom- 
plished by  judicial  d^sions  or  by  legislative  enactments 


(and  contracts  under   the  provision  of   the   Constitution 
of  the  United  States  are  involved  in  this  action)  : 

Pleasant  v.  Aetna  Life  Ins.  Co.,  138  U.  S.  67; 

Houston,  etc.  R.  Co.  v.  Texas,  \77  U.  S.  66; 

Wilkes  County  v.   Color,   180  U.   S.   506. 

And  the  general  theory  of  our  constitutional  form  of 
government  upon  which  our  political  institutions  rest,  is 
that  all  men  have  certain  inalienable  rights — that  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness;  and 
that  in  the  pursuit  of  happiness  all  avocations,  all  honors, 
all  positions,  are  alike  open  to  every  one,  and  that  in  the 
protection  of  these  rights  all  are  equal  before  the  law: 
Cummings  v.  Missouri,  71  U.  S.  277, 

quoted  by  McKinney,  J.,  in 

Bearsley  v.  Cunningham,  103  S.  W.  2d  18,  Tenn. 
1937. 

And  Chief  Justice  John  Marshall,  of  the  U.  S.  Su- 
preme Court,  said,  in  the  case  of: 

Gibbons  v.  Ogden,  9  Wheat.  1  (often  quoted  di- 
rect by  courts)  : 

*'As  men,  whose  intentions  require  no  conceal- 
ment, generally  employ  the  words  which  most  di- 
rectly and  aptly  express  the  ideas  they  intend  to  con- 
vey, the  enlightened  patriots  who  framed  our  Con- 
stitution and  the  people  who  adopted  it,  must  be  un- 
derstood to  have  employed  words  in  their  natural 
sense  and  to  have  intended  what  they  have  said." 

Forfeiture  of  property  or  property  rights  without  a 
trial  is  not  a  due  process  of  law  procedure,  unless  pro- 
vided by  contract  to  such  effect: 

Hey  Sing  Yeck  V,  Anderson,  2  Cal  Unrep.  76-78. 
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In  relation  to  the  consideration  courts  have  given  the 
due  process  of  law  provision,  in  the  case  of  Stuart  v. 
Palmer,  74  N.  Y.  183,  an  oft  quoted  case,  that  court  said 
that  the  due  process  of  law  provisions 

"is  the  most  important  guaranty  of  personal  rights 
to  be  found  in  the  federal  or  state  constitutions.  It 
is  a  limitation  upon  arbitrary  power,  and  is  a  guar- 
anty against  arbitrary  legislation.  No  citizen  shall 
arbitrarily  be  deprived  of  his  life,  liberty,  or  prop- 
erty. This  the  Legislation  cannot  do  nor  authorize 
to  be  done." 

Due  process  of  law  is  not  confined  to  judicial  proceedings, 
but  extends  to  every  case  which  may  deprive  a  citizen  of 
life  liberty,  or  property  whether  the  proceeding  be  judi- 
cial, administrative,  or  executive  in  its  nature: 

Chicago,  M.  &  St.  P.  R,  Co.  v.  Bd.  of  R.  Com., 
76  Mont.  305, 

quoted  by  Arnold,  J.,  in 

Anderson  v.   Commercial  Credit   Co.,    101    P.   2d 
367,  110  Mont.  333  (1940), 

and  appellants  were  denied  due  process  of  law,  by  the 
aforesaid  Internal  Revenue  Agents  taking  assets,  funds 
and  property  from  the  aforesaid  benevolent  trust  estate, 
a  charitable  organization,  and  charging  same  to  the  per- 
sonal account  of  appellant  William  D.  Noland  personally, 
and  further  denied  due  process  of  law,  by  the  District 
Court  below  making  and  entering  summary  judgments 
against  appellants  without  any  hearing  on  the  second 
^.mended  bill  of  complaint. 


Conclusion. 

Wherefore,  appellants  further  pray  that  the  judgments 
of  the  District  Court  below  be  reversed  and  that  the 
second  amended  bill  of  complaint  be  remanded  and  sent 
back  to  the  said  District  Court  below  for  further  pro- 
ceedings subject  to  prayer  of  said  complaint. 

Dated:     Los  Angeles,  California,  November  15,   1948. 

Respectfully  submitted, 

William  D.  Noland, 

Trustee, 

William  D.  Noland, 

Personal, 

In  Propria  Persona, 
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No.  11,978 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


William  D.  Noland,  Trustee,  and  William  D.  Noland, 
Personal, 

Appellants, 
vs. 

Harry  C.  Westover,  Collector,  United  States  Treasury 
Department,  Internal  Revenue  Service,  Sixth  Collection 
District  of  California,  Los  Angeles  Division,  et  al., 

Appellees. 


PETITION  FOR  REHEARING. 


To  the  Honorable  Chief  Justice  and  Honorable  Associate 
Justices  of  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 

Comes  now  the  appellants  William  D.  Noland,  Trustee, 
and  William  D.  Noland,  personal,  and  respectfully  peti- 
tions the  above  entitled  Honorable  Court  of  Appeals  for  a 
rehearing  on  the  above  entitled  matter  upon  the  grounds 
that  the  second  amended  bill  of  complaint  [Tr.  of  Record 
pp.  13-34],  for  which  said  amendment  an  order  was  made 
by  the  District  Court  below  [Tr.  p.  Record  p.  185].  said 
second  amended  bill  has  had  no  hearing,  and  the  said 
second  amended  bill  of  complaint  is  entitled  to  a  day  in 
court  which  it  has  not  had,  therefore  appellants  contend 
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that  in  filing  and  serving  this  petition  for  a  rehearing  that 
a  hearing  and  ruling  should  be  made  on  said  second 
amended  bill  of  complaint. 

This  petition  is  filed  pursuant  to  Rule  25,  governing 
petitions  for  rehearing  in  above  entitled  Court  of  Appeals. 

Wherefore,  appellants  respectfully  pray  that  the  above 
entitled  Court  of  Appeals  will  grant  this  petition  for  a 
rehearing. 

Dated:    Los  Angeles,  California,  March  2,  1949. 

Respectfully  submitted, 

William  D.  Noland,  Trustee, 

In  Propria  Persona. 

William  D.  Noland,  Personal, 
In  Propria  Persona. 
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State  of  California,  County  of  Los  Angeles — ss. 

William  D.  Noland,  Trustee,  and  William  D.  Noland, 
Personal,  being  first  duly  sworn,  deposes  and  says :  That 
he  is  representing  his  interest  as  of  his  personal  interest 
as  a  trustee,  and  his  personal  interest,  relative  to  personal 
matters  in  the  above  entitled  Court  of  Appeals,  and  are  the 
appellants  hereof,  and  have  read  the  foregoing  petition 
for  a  rehearing  in  the  above  entitled  matter,  and  believes 
it  to  be  true,  except  those  matters  which  are  based  upon 
information  and  belief. 

William  D.  Noland,  Trustee. 

William  D.  Noland,  Personal. 

Subscribed  and  sworn  to  before  me  this  2nd  day  of 
March,  1949. 

(Seal)  Marguerite  F.  Cripps, 

Notary  Public  in  and  for  the  Comity  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  Jan.  3,  1952. 
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Certificate  of  Counsel  in  Support  of  Petition. 

William  D.  Noland,  Trustee,  and  William  D.  Noland, 
Personal,  appearing  in  propria  persona  in  the  above  entitled 
appeal,  hereby  states  that  in  his  opinion  and  judgment  that 
this  petition  for  rehearing  is  well  founded  and  that  it  is 
not  interposed  for  delay. 

William  D.  Noland,  Trustee. 
William  D.  Noland,  Personal. 

Subscribed  and  sworn  to  before  me  this  2nd  day  of 
March,  1949. 

(Seal)  Marguerite  F.  Cripps, 

Notary  Public  in  and  for  the  County  of  Los  Angeles 
State  of  California^ 

My  Commission  Expires  Jan.  3,  1952. 
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Docket  No.  11853 

WILSON  BROS.  &  CO., 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1946 

Aug.  20 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

Aug.  21 — Copy  of  petition  served  on  General  Coun- 
sel. 

Aug.  20— Request  for  hearing  at  San  Francisco,  filed 
by  taxpayer.  5/28/46  Granted. 

Oct.     9 — Answer  filed  by  General  Counsel. 

Oct.  18 — Copy  of  answer  served  on  taxpayer.  (San 
Francisco,  California.) 

1947 

Mar.  28 — Hearing  set  May  26,  1947 — San  Francisco, 
California. 

Apr.  23 — Notice  of  filing  appearance  of  A.  Thomas 
Murphy  as  counsel  filed. 

May  27 — Hearing  had  before  Judge  Johnson  on 
merits.  Consolidated  with  No.  11852.  Stipu- 
lation of  facts  filed.  Briefs  due  7/11/47. 
Reply  8/25/47. 

June  23 — Transcript  of  hearing  5/27/47  filed. 

July  8— Brief  filed  by  taxpayer.  7/10/47  Copy 
served. 

Aug.  22 — Reply  brief  filed  by  taxpayer.  Copy  served. 
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1948 

Feb.  5 — Findings  of  fact  and  opinion  rendered. 
Judge  Johnson.  Decision  will  be  entered 
under  Rule  50.  2/10/48  Copy  served. 

Apr.  14 — Respondent's  computation  for  entry  of  de- 
cision filed. 

Apr.  22 — Hearing  set  May  12,  1948,  on  settlement. 

May   7 — Consent  to  settlement  filed. 

May  18 — Decision  entered.  Judge  Johnson.  Div.  10. 

June  30 — Stipulation  designating  venue  filed. 

June  30 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit,  filed  by  taxpayer. 

June  30 — Statement  of  points  filed  by  taxpayer. 

June  30 — Designation  of  printing  record  filed  by  tax- 
payer. 

June  30 — Designation  of  record  filed  by  taxpayer. 

July  2 — Proof  of  service  of  filing  petition  for  re- 
view, statement  of  points,  designation 
of  record  and  designation  of  printing 
filed.  [1*] 


*Page  numbering  appearing  at  foot  of  page  of  original   certified 
Transcript  of  Record. 
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Tax  Court  of  the  United  States 
Docket  No.  11853 
WILSON  BROS.  &  CO., 

Petitioner, 
vs. 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
PETITION  FOR  REVIEW  OF  DEFICIENCY 
DETERMINATIONS 
The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (Bureau  symbols  LA  :IT  :90D  :PAK)  dated 
May  29, 1946,  and  as  a  basis  of  its  proceeding  alleges 
as  follows: 

1.  The  petitioner  is  a  Nevada  corporation  with  its 
principal  office  at  1112  Russ  Building,  San  Francisco 
4,  California.  The  returns  for  the  period  here  in- 
volved were  filed  with  the  Collector  for  the  Sixth 
District  of  California,  on  the  calendar  year  basis. 

2.  The  notice  of  deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  May  29,  1946. 

3.  The  taxes  in  controversy  are  income  taxes  and 
personal  holding  company  surtaxes  for  the  calendar 
years  1938  to  1942,  both  inclusive,  as  follows:  [2] 

INCOME  TAX 


Alleged 

Alleged 

Year 

Liability 

Assessed 

Deficiency 

25%  Penalty 

1938 

$        432.68 

$       

$       432.68 

1939 

315.26 

315.26 

1940 

547.91 

249^66 

298.25 

1941 

573.44 

348.57 

224.87 

1942 

1,353.95 

869.08 

484.87 

$      338.49 

Totals      $     3,223.24        $1,467.31         $     1,755.93        $      338.49 
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PERSONAL  HOLDING  COMPANY  SURTAX 

Alleged  Alleged 

Year  Liability  Assessed  Deficiency     25%  Penalty 

1938  $  10,066.65        $       $  10,066.65        $  2,516.66 

1939  23,494.70  23,494.70  5,873.68 

1940  32,019.46  32,019.46  8,004.87 

1941  17,763.09  17,763.09  

1942  20,152.40  20,152.40  5,038.10 

Totals      $103,496.30        $       $103,496.30        $21,433.31 

4.  The  determination  of  taxes  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  In  determining  the  tax  liabilities  of  petitioner, 
for  both  income  tax  and  personal  holding  company 
surtax,  for  each  of  the  years  from  1938  to  1942,  both 
inclusive,  the  Commissioner  erroneously  disallowed 
deductions  for  salaries  of  F.  A.  Wilson  and  W.  T. 
Wilson  to  the  extent  of  excess  over  $3,000.00  per  year 
for  each  of  them,  the  disallowed  excess  being  in  the 
following  amounts : 

Year         F.  A.  Wilson  W.  T.  Wilson  Total 

1938  $15,000  $9,000  $24,000 

1939  5,000  5,000  10,000 

1940  5,000  5,000  10,000 

1941  3,000  3,000  6,000 

1942  5,000  5,000  10,000 

(b)  In  determining  the  tax  liabilities  of  petitioner 
for  personal  holding  company  surtax  for  each  of  the 
years  from  1938  to  1942,  both  inclusive,  the  Commis- 
sioner erroneously  disallowed  deductions  ^^in  con- 
nection with  the  upkeep  of  certain  boats",  in  comput- 
ing Title  lA  and  Subchapter  A  net  income,  under 
Section  406(b)  of  the  Revenue  Act  of  1938  and  Sec- 
tion 505(b)  of  the  Internal  Revenue  Code.  [3] 
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Said  disallowed  deductions  are  in  the  following 
amounts : 

Year  Amount 

1938 $12,459.96 

1939 15,094.35 

1940 15,028.68 

1941 16,166.87 

1942 12,898.05 

(c)  In  determining  the  tax  liabilities  of  petitioner 
for  personal  holding  company  surtax  for  each  of  the 
years  from  1938  to  1942,  both  inclusive,  the  Com- 
missioner erred  in  not  allowing  any  dividends  paid 
credit  beyond  $12,000.00  in  the  year  1941  and  $23,- 
500.00  in  the  year  1942  and  a  dividend  carryover  of 
$21,414.71  from  1937. 

(d)  In  determining  the  tax  liabilities  of  petitioner, 
for  both  income  tax  and  personal  holding  company 
surtax,  for  each  of  the  years  from  1938  to  1942,  both 
inclusive,  the  Commissioner  erroneously  disallowed 
in  whole  or  in  part  deductions  for  ordinary  and 
necessary  expenses  paid  or  incurred  during  the  tax- 
able year  in  carrying  on  business;  i.e.,  specifically, 
items  of  salaries,  w^ages,  expenses  of  officers,  franchise 
taxes,  automobile  sales,  fees  of  attorneys,  travel  ex- 
penses, telephone  and  telegraph,  taxes,  depreciation, 
and  the  like. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows : 

(a)  Through  the  said  years  1938  to  1942,  both  in- 
clusive, and  as  an  ordinary  and  necessary  expense 
paid  or  incurred  by  petitioner  in  carrying  on  its 
business,  personal  services  were  actually  rendered  to 
petitioner  by  F.  A.  Wilson  and  W.  T.  Wilson  of  a 
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reasonable  value  not  less  than  the  following  amounts : 

Year  F.  A.  Wilson  W.  T.  Wilson 

1938  $18,000  $12,000 

1939  8,000  8,000 

1940  8,000  8,000 

1941  6,000  6,000 

1942  8,000  8,000     [4] 

(b)  Through  the  said  years  1938  to  1942,  both  in- 
clusive, petitioner  incurred  expenses  in  accordance 
with  the  tabular  statement  of  amounts  set  forth  in 
paragraph  4(b)  hereinabove,  in  connection  with  the 
upkeep  of  certain  boats.  The  boats  were  not  oper- 
ated during  those  years,  but  were  necessary  to  the 
business  of  petitioner.  No  rent  or  other  compensa- 
tion was  received  for  or  from  them,  and  none  was 
obtainable,  during  any  of  said  years ;  and  there  was 
throughout  a  reasonable  expectation  that  operation 
of  the  boats  would  result  in  a  profit.  They  were  boats 
theretofore  used  in  the  lumber  business  and  suitable 
therefor,  and  have  never  been  used  for  personal 
pleasure  purposes  nor  suitable  therefor. 

(c)  Petitioner's  earnings  and  profits  accumulated 
after  February  28,  1913  (before  giving  effect  to  the 
distributions  hereinafter  in  this  sub-paragraph  (c) 
mentioned)  were  as  follows: 

Balance,  December  31,  1937 $53,711.84 

Net  decrease  1938 2,149.20 

Net  increase  1939 3,826.92 

Net  decrease  1940 1,340.05 

Net  decrease  1941 1,282.72 

Net  decrease  1942 1,193.71 

Petitioner  was  incorporated  December  14,  1928.  At 
all  times  since  it  has  Ziad  issued  and  outstanding  only 
one  class  of  stock,  the  shares  of  which  have  been  held 
equally  by  F.  A.  Wilson  and  W.  T.  Wilson  as  the  sole 
stockholders  of  petitioner.    Throughout  the  years 
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1938  to  1942,  both  inclusive,  said  earnings  and  profits 
have  been  fully  distributed  in  money  pro  rata  to  said 
stockholders  through  cash  withdrawals  by  them,  with 
no  preference  to  any  share  of  stock  as  compared  with 
other  shares;  i.e.,  each  of  said  stockholders  has  had 
thus  distributed  to  him  his  full  one-half  of  said  earn- 
ings and  profits. 

(d)  The  items  of  disallowed  expenses  specifically 
mentioned  in  subparagraph  4(d)  of  this  petition 
were  ordinary  and  necessary  expenses  paid  or  in- 
curred during  the  respective  taxable  years  1938  to 
1942,  both  inclusive,  in  carrying  on  petitioner's  busi- 
ness. [5] 

Wherefore,  the  petitioner  prays  that  this  court 
may  hear  the  proceeding  and  determine  that  there 
is  no  deficiency  due  from  the  petitioner  for  any  of 
the  years  1938  to  1942,  both  inclusive. 
/s/  GEORGE  M.  NAUS, 

Attorney. 
/s/  CHARLES  N.  WHITEHEAD, 
C.P.A. 

Counsel  for  Petitioner. 
Subscribed  and  sworn  to  before  me  this  16th  day 
of  August,  1946. 

(Seal)  /s/  EMMA  L.  MacHUGH, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  Califoirda. 
My  Commission  Expires  Jm.  15,  1948.  [6] 
State  of  California, 
City  and  County  of  San  Francisco — ss. 

F.  A.  Wilson,  being  duly  sworn,  says  that  he  is  the 
president  of  the  petitioner  above  named,  and  as  such 
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is  duly  authorized  to  verify  the  foregoing  petition, 
that  he  has  read  the  foregoing  petition  and  is  familiar 
with  the  statements  contained  therein,  and  that  the 
facts  stated  are  true. 

/s/  F.  A.  WILSON 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  August,  1946. 

(Seal)  /s/  EMMA  L.  MacHUGH, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  Commission  Expires  Jan.  15,  1948.  [7] 

EXHIBIT  A 
Form  1279  SN-IT-7 

Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 
Office  of  May  29,  1946 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
LA:IT:90D:PAK 

Wilson  Bros.  &  Co. 

5225  Wilshire  Boulevard,  Room  308 

Los  Angeles  36,  California. 

Oentlemen : 

You  are  advised  that  the  determination  of  your 
Income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1942,  inclusive,  discloses  a  de- 
ficiency of  $1,755.93  and  $338.49  in  penalty,  and  that 
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Exhibit  A — (Continued) 
the  determination  of  your  Personal  Holding  Com- 
pany Surtax  liability  for  the  taxable  years  mentioned 
discloses  a  deficiency  of  $103,496.30,  and  |21,433.31 
in  penalties,  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  The  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washington, 
D.  C,  for  a  redetermination  of  the  deficiency  or  de- 
ficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los  An- 
geles, California,  for  the  attention  of  LA  :Conf .  The 
signing  and  filing  of  this  form  will  expedite  the  clos- 
ing of  your  return (s)  by  permitting  an  early  assess- 
ment of  the  deficiency  or  deficiencies,  and  will  pre- 
vent the  accumulation  of  interest,  since  the  interest 
period  terminates  30  days  after  filing  the  form,  or  on 
the  date  assessment  is  made,  whichever  is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 
By   /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in  Charge. 

Enclosures:  Statement,  Form  of  waiver.  [8] 
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Exhibit  A — (Continued) 

STATEMENT 

LA:IT:90D:PAK 

Wilson  Bros.  &  Co. 

5225  Wilshire  Boulevard,  Room  308 

Los  Angeles  36,  California 

Tax  Liability  for  the  Taxable  Years  Ended 

December  31,  1938  to  1942,  Inclusive 

INCOME  TAX 

Year  Liability  Assessed         Deficiency     25%  Penalty 

1938  $       432.68        $       $       432.68 

1939  315.26  315.26 

1940  547.91  249.66  298.25 

1941  573.44  348.57  224.87 

1942  1,353.95  869.08  484.87        $     338.49 

Totals      $     3,223.24        $1,467.31         $     1,755.93         $      338.49 
PERSONAL  HOLDING  COMPANY  SURTAX 

1938  $  10,066.65         $       $  10,066.65         $  2,516.66 

1939  23,494.70  23,494.70  5,873.68 

1940  32,019.46  32,019.46  8,004.87 

1941  17,763.09  17,763.09  

1942  20,152.40  20,152.40  5,038.10 

Totals      $103,496.30        $       $103,496.30        $21,433.31 

In  making  this  determination  of  your  tax  liability, 
careful  consideration  has  been  given  to  the  report  of 
examination  dated  December  29,  1943,  to  your  pro- 
test dated  April  14, 1944  and  to  the  statements  made 
at  conferences  held. 

It  is  held  that  the  deductions  for  salaries  of  officers 
in  the  years  1938  to  1942,  inclusive,  were  in  excess 
of  reasonable  amounts  for  services  actually  rendered, 
computed  as  follows,  and  these  amounts  have  been 
added  to  taxable  income  as  reported:  [9] 
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Exhibit  A— (Continued) 

1938 
Salary  of  P.  A.  Wilson,  president, 

deducted  in  return $  18,000.00 

Allowable  as  reasonable  compensation 

for  services  3,000.00 

Excessive  deduction  now  restored  to 

taxable  income $  15,000.00= 

Salary  of  W.  T.  Wilson,  secretary  and 

treasurer,  as  deducted $  12,000.00 

Allowable  as  reasonable  compensation....       3,000.00 

Excessive  deduction,  restored  to 
taxable  income  9,000.00 


Total  addition  to  taxable  income  on 

account  of  excessive  salaries $  24,000.00 

1939 

Salary  of  F.  A.  Wilson,  deducted $     8,000.00 

Allowable 3,000.00 

Excessive  deduction $     5,000.00 

Salary  of  W.  T.  Wilson,  deducted $     8,000.00 

Allowable 3,000.00 

Excessive  deduction 5,000.00 


Total  addition  to  taxable  income $  10,000.00 

1940 

Salary  of  F.  A.  Wilson,  deducted $     8,000.00 

Allowable 3,000.00 

Excessive  deduction  $     5,000.00 

Salary  of  W.  T.  Wilson,  deducted $     8,000.00 

Allowable 3,000.00 

Excessive  deduction 5,000.00 


Total  addition  to  taxable  income $  10,000.00 

1941 

Salary  of  F.  A.  Wilson,  deducted $     6,000.00 

Allowable 3,000.00 

Excessive  deduction $     3,000.00 

Salary  of  W.  T.  Wilson,  deducted $     6,000.00 

Allowable 3,000.00 

Excessive  deduction 3,000.00 


Total  addition  to  taxable  income $     6,000.00 
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1942 

Salary  of  F.  A.  Wilson,  deducted $     8,000.00 

Allowable 3,000.00 

Excessive  deduction $     5,000.00 

Salary  of  W.  T.  Wilson,  deducted $     8,000.00 

Allowable 3,000.00 

Excessive  deduction 5,000.00 

Total  addition  to  taxable  income $  10,000.00 

Expenses  incurred  in  1938  to  1942,  inclusive,  in  the 
respective  amounts  of  $12,459.96,  $15,094.35,  $15,- 
028.68,  $16,166.87  and  $12,898.05,  in  connection  with 
the  upkeep  of  certain  boats,  are  not  allowed  as  de- 
ductions in  computing  Title  lA  and  Subchapter  A 
net  income,  under  Section  406(b)  of  the  Revenue  Act 
of  1938  and  Section  505(b)  of  the  Internal  Revenue 
Code. 

A  dividend  carry-over  of  $21,414.71  from  1937  is 
allowable  to  you  as  a  credit  in  the  determination  of 
Undistributed  Title  lA  net  income  subject  to  surtax 
for  1938  but  no  dividend  carry-overs  are  available  as 
credits  in  the  determination  of  Undistributed  Sub- 
chapter A  net  income  of  the  years  1939  to  1942,  in- 
clusive. [11] 

It  is  held  that  you  did  not  file  a  corporation  in- 
come tax  return  for  the  year  1942  as  required  by 
law.  Accordingly,  a  penalty  of  25%  has  been  as- 
serted. 

Inasmuch  as  you  failed  to  file  personal  holding 
company  returns  for  the  taxable  years  ended  De- 
cember 31, 1938, 1939, 1940  and  1942  within  the  time 
prescribed  by  law  25  per  centum  of  the  tax  has  been 
added  thereto  in  accordance  with  the  provisions  of 
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Exhibit  A — (Continued) 
section  291  of  the  Revenue  Act  of  1938  and  the  In- 
ternal Revenue  Code. 

A  copy  of  this  letter  and  statement  has  been  mailed 
to  your  representative,  Mr.  J.  B.  Scholefield,  523 
West  Sixth  Street,  Los  Angeles  14,  California,  in  ac- 
cordance with  the  authorization  contained  in  the 
power  of  attorney  executed  by  you. 

ADJUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1938 

Net  income  as  disclosed  by  return  (Loss) ($  8156.05) 

Unallowable  deductions  and  additional  income : 

(a)  Compensation  of  officers 

disallowed  $24,000.00 

(b)  Salaries  and  wages  disallowed 300.00 

(c)  Rent    disallowed   370.00 

(d)  Bad  debts  disallowed 1,295.79 

(e)  Federal  income  tax  disallowed 52.98 

(f )  Excessive  depreciation  disallowed..  5,043.74 

(g)  Personal  expense  of  officers 

disallowed  1,294.33 

(h)   Gain  on  sale  of  automobile 100.00         32,456.84 

Total $  24,300.79  J 

Reduction : 

(i)   Decrease  of  income  from  dividends 1,224.50 

Net  income  adjusted $  23,076.29 

EXPLANATION  OP  ADJUSTMENTS 

(a)  This  adjustment  has  been  previously  ex- 
plained. [12] 

(b)  Included  in  the  amount  of  salaries  and  wages, 
$3,900.00,  claimed  in  your  return  is  the  amount  of 
$300.00  representing  a  loan  to  one  of  your  employees. 
It  has  been  determined  that  the  amount  of  such  loan 
was  not  compensation  for  services  rendered  by  the 
employee  and  the  deduction  claimed  is,  accordingly, 
disallowed. 
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(c)  It  has  been  determined  that  the  correct  amount 
of  the  deduction  for  rent  is  $1,100.00  instead  of  the 
amount,  $1,470.00,  claimed  in  your  return,  or  a  de- 
crease of  $370.00. 

(d)  The  deduction  claimed  for  bad  debts,  repre- 
senting advances  for  expenses  of  the  Steamship  Svea, 
is  disallowed  as  not  representing  a  proper  deduction 
under  section  23  (k)  of  the  Revenue  Act  of  1938. 

(e)  Included  in  the  amount  of  other  deductions 
claimed  in  item  26  of  your  return  is  the  amoimt  of 
federal  income  tax,  $52.98,  paid  for  the  taxable  year 
ended  December  31,  1937.  The  deduction  so  claimed 
is  disallowed  as  not  representing  a  proper  deduction 
under  section  23(c)  of  the  Revenue  Act  of  1938. 

(f)  It  has  been  determined  that  a  reasonable  al- 
lowance for  depreciation  for  this  taxable  year,  under 
section  23(1)  of  the  Revenue  Act  of  1938,  is  the 
amount  of  $10,275.56,  instead  of  the  amount,  $15,- 
319.30,  claimed  in  your  return,  or  a  decrease  of 
$5,043.74. 

(g)  For  the  year  1938  there  was  deducted  upon 
the  return  $8,622.72,  as  general  expense.  Of  this 
amount,  the  following  items  are  not  allowable  since 
they  have  been  held  to  be  personal  expenses  of  the 
officers  of  the  company : 

Automobile  expense $    636.22 

Telephone   158.11 

Attorney's  fees 500.00 

Total  addition  to  taxable  income $1,294.33 

(h)  During  the  taxable  year  you  sold  an  automo- 
bile for  $100.00  and  the  proceeds  were  credited  to 
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the  asset  account  on  your  books.  It  has  been  deter- 
mined that  the  cost  of  this  automobile  had  been 
fully  recovered  through  allowances  for  depreciation 
claimed  and  allowed  prior  to  this  taxable  year.  Ac- 
cordingly, the  amount  of  [13]  gain  realized  on  ac- 
count of  this  transaction,  $100.00,  is  added  to  your 
income. 

(i)  It  has  been  determined  that  a  portion  of  the 
income  from  dividends,  shown  in  item  12  of  your  re- 
turn, represents  distributions  of  other  than  earnings 
or  profits  as  shown  in  the  following : 

Amount 
Name  of  payor  included       Amount  determined 

corporation  in  income  as  being  taxable      Difference 

Transamerica 

Corporation  $    839.24  $    $    839.24 

Great  Northern  Iron 

Ore  Company  625.00  264.20  360.80 

Kennecott  Copper 

Company  655.99  631.53  24.46 

Totals  $2,120.23  $895.73  $1,224.50 

The  amount  of  income  from  dividends  shown  by 

your  return  is  decreased  by  the  amount  of  $1,224.50. 

COMPUTATION  OF  INCOME  TAX 

Taxable  Year  Ended  December  31,  1938 

Net  income  adjusted $  23,076.29 

Less:  Dividends  received  credit  (limited  to 

85%  of  net  income) 19,614.85 

Special  class  net  income $     3,461.44 

Income  tax : 

121^%  of  $3,461.44 $       432.68 

Correct  income  tax  liability $        432.68 

Income  tax  assessed : 

Original,  account  No.  86243 

Deficiency  of  income  tax $       432.68 
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COMPUTATION  OP  PERSONAL  HOLDING- 
COMPANY  SURTAX 

Taxable  Year  Ended  December  31,  1938 

Inasmuch  as  no  personal  holding  company  return 
was  filed  for  this  taxable  year  your  undistributed 
Title  lA  net  income  and  personal  holding  company 
surtax  has  been  determined  as  shown  in  the  fol- 
lowing : 

Net  income  for  taxable  year  as  determined  above $  23,076.29 

Addition : 

(a)   Expenses  not  deductible 12,459.96 


Total $  35,536.25 

Less:  Federal  income  tax  as  above 432.68 


Title  lA  net  income $  35,103.57 

Less:  Dividends  paid  credit $      

(b)   Dividend  carryover 21,414.71         21,414.71 


Undistributed  Title  lA  net  income $  13,688.86 

EXPLANATION 

(a)  and  (b)  These  adjustments  have  been  previ- 
ously explained. 

Undistributed  Title  lA  net  income $  13,688.86 

Personal  Holding  Company  Surtax: 

65%  of  $  2,000.00 $     1,300.00 

75%  of  $11,688.86 8,766.65 


Correct  personal  holding  company  surtax $  10,066.65 

Personal  holding  company  surtax  assessed 

(no  return  filed).... 


Deficiency  of  personal  holding  company  surtax $  10,066.65 

25%  penalty  $     2,516.66 
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ADJUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1939 

Net  income  as  disclosed  by  return  (loss) ($  825.61) 

Unallowable  deductions  and  additional  income : 

(a)  Compensation  of  officers 

disallowed  $  10,000.00 

(b)  Gain  on  sale  of  automobile 331.50 

(c)  Excessive  depreciation  disallowed      4,636.29 

(d)  Personal  expense  of  officers 

disallowed  2,868.05 

(e)  Franchise  taxes  disallowed 166.76         18,002.60 


Total $  17,176.99 

Additional  deduction: 

(f)   Decrease  of  income  from  dividends 363.15 

Net  income  adjusted $  16,813.84 

EXPLANATION  OF  ADJUSTMENTS 

(a)  This  adjustment  has  been  previously  ex- 
plained. 

(b)  During  the  taxable  year  you  sold  an  automo- 
bile for  $525.00  and  credited  the  proceeds  from  the 
sale  to  the  asset  account  on  your  books.  It  has  been 
determined  that  you  realized  a  gain  of  $331.50  on 
this  transaction  as  shown  in  the  following : 

Sale  price  $525.00 

Cost  or  basis  of  automobile $633.80 

Less :  Depreciation  allowed  or  allowable 440.30       193.50 

Gain  realized  $331.50 

The  amount  of  the  gain  realized  from  this  transac- 
tion is  added  to  your  income. 

(c)  It  has  been  determined  that  a  reasonable  al- 
lowance for  depreciation,  under  section  23(1)  of  the 
Internal  Revenue  Code  [16]  for  this  taxable  year  is 
the  amount  of  $10,183.01  instead  of  the  amount, 
$14,819.30,  claimed  in  your  return,  or  a  decrease  of 
$4,636.29. 
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(d)  You  deducted  a  total  amount  of  $11,874.00  in 
the  return  for  1939,  as  general  expense.  Of  this  total, 
the  following  amounts  are  held  to  be  personal  ex- 
penses of  the  officers  of  the  company : 

Automobile  expense $1,055.70 

Telephone  and  telegraph 319.07 

Newspapers  5.20 

Travel  expense  862.48 

Attorney's  fees 625.60 

Total  addition  to  taxable  income $2,868.05 

(e)  In  your  return  a  deduction  was  claimed  for 
additional  franchise  taxes  of  prior  years  in  the 
amount  of  $166.76.  It  has  been  determined  the  lia- 
bility for  such  taxes  did  not  accrue  during  this  tax- 
able year  and  the  deduction  claimed  is,  accordingly, 
disallowed. 

(f)  It  has  been  determined  that  a  portion  of  the 
income  from  dividends,  shown  in  item  12  of  your 
return,  represents  distributions  of  other  than  earn- 
ings or  profits  as  shown  in  the  following : 

Amount 
Name  of  payor  included        Amount  determined 

corporation  in  income  as  being  taxable         Difference 

Transamerica 

Corporation  $    699.37  $       $699.37 

Great  Northern  Iron 

Ore  Company  625.00  558.70  66.30 

Kennecott  Copper 

Company  749.70  1,152.22  (402.52) 

Total  $2,074.07  $1,710.92  $363.15 

The  amount  of  income  from  dividends  shown  by 
your  return  is  decreased  by  $363.15.  [17] 
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COMPUTATION  OF  INCOME  TAX 
Taxable  Year  Ended  December  31,  1939 

Net  income  adjusted $  16,813.84 

Less:  Dividends  received  credit  (limited  to 

85%  of  net  income) 14,291.76 


Special  class  net  income $     2,522.08 

Income  tax:   12>^%  of  $2,522.08 $        315.26 

Correct  income  tax  liability $        315.26 

Income  tax  assessed:  Original,  account  No.  86288 


Deficiency  of  income  tax $        315.26 

COMPUTATION  OF  PERSONAL  HOLDING 
COMPANY  SURTAX 

Taxable  Year  Ended  December  31,  1939 
Inasmuch  as  no  personal  holding  company  return 
was  filed  for  this  taxable  year  your  Undistributed 
Subchapter  A  net  income  and  personal  holding  com- 
pany surtax  has  been  determined  as  shown  in  the 
following : 

Net  income  for  taxable  year  as  above.— $  16,813.84 
Add:  Expenses  not  deductible  (as 

previously  explained)  15,094.35 


Total $  31,908.19 

Less:  Federal  income  tax  as  above 315.26 


Subchapter  A  net  income $  31,592.93 

Undistributed  Subchapter  A  net  income  $  31,592.93 
Personal  holding  company  surtax : 

65%  of  $2,000.00 $     1,300.00 

75%  of  $29,592.93 22,194.70 


Correct  personal  holding  company  surtax  liability $  23,494.70 

Personal  holding  company  surtax  assessed 

(no  return  filed)  


Deficiency  of  personal  holding  company  surtax $  23,494.70 

25%  penalty  $     5,873.68 
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ADJUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1940 

Net  income  as  disclosed  by  return $  11,207.86 

Unallowable  deductions : 

(a)  Compensation  of  officers 

disallowed  $  10,000.00 

(b)  Taxes  disallowed  2,477.77 

(c)  Personal  expense  of  officers 

disallowed   1,129.21         13,606.98 

Total $  24,814.84 

Additional  deductions : 

(d.)  Decrease  of  income  from 

dividends  $        140.96 

(e)  Interest  expense  35.36 

(f )  Additional  depreciation 41.16  217.48 

Net  income  adjusted $  24,597.36 

EXPLANATION  OP  ADJUSTMENTS 

(a)  This  adjustment  has  been  previously  ex- 
plained. 

(b)  It  has  been  determined  that  the  correct  de- 
duction for  taxes  for  this  taxable  year,  under  section 
23(c)  of  the  Internal  Revenue  Code,  is  $989.56  in- 
stead of  the  amount,  $3,467.33,  [19]  claimed  in  your 
return,  or  a  decrease  of  $2,477.77. 

(c)  Por  1940  you  deducted  a  total  amount  of 
$4,180.39  as  general  expense.  Of  this  total,  the  fol- 
lowing amounts  are  held  not  deductible  since  they 
are  deemed  to  be  personal  expenses  of  the  officers: 

Automobile  expense $  734.78 

Telephone  and  telegraph 293.52 

Travel  expense  86.16 

Newspapers  ..— 14.75 

Total  addition  to  taxable  income $1,129.21 

(d)  It  has  been  determined  that  a  portion  of  the 
income  from  dividends,  shown  in  item  12  of  your  re- 
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turn,  represents  distributions  of  other  than  earn- 
ings or  profits  as  shown  in  the  following ; 

Amount 
Name  of  payor      included        Amount  determined 

corporation        in  income  as  being  taxable  Difference 

Anglo  National 

Company  $    200.00  $      58.82  $141.18 

Kennecott  Copper 

Company  1,819.12  1,819.34  (         .22) 

Total  $2,019.12  $1,878.16  $140.96 

The  amount  of  income  from  dividends  shown  by 
your  return  is  decreased  by  $140.96. 

(e)  An  additional  deduction  is  allowed  for  inter- 
est expense  in  the  amount  of  $35.36. 

(f)  It  has  been  determined  that  a  reasonable  al- 
lowance for  depreciation  for  this  taxable  year,  under 
section  23(1)  of  the  Internal  Revenue  Code,  is  the 
amount  of  $10,174.60  instead  of  the  amount,  $10,- 
133.44,  claimed  in  your  return,  or  an  increase  of 
$41.16.  [20] 

COMPUTATION  OF  INCOME  TAX 
Taxable  Year  Ended  December  31,  1940 

Net  income  adjusted $  24,597.36 

Less:  Dividends  received  credit  (limited  to 

85%  of  net  income) 20,907.76 

Normal-tax  net  income  $     3,689.60 

Income  tax : 

Normal  tax— 13>4%  of  $3,689.60 $       498.10 

Defense  tax— 10%  of  $498.10 49.81 

Correct  income  tax  liability $        547.91 

Income  tax  assessed : 

Original,  account  No.  420259 249.66 

Deficiency  of  income  tax $       298.25 
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COMPUTATION  OF  PERSONAL  HOLDING 
COMPANY  SURTAX 
Taxable  Year  Ended  December  31,  1940 
Since  no  personal  holding  company  return  was 
filed  for  this  taxable  year  your  undistributed  Sub- 
chapter A  net  income  and  personal  holding  company 
surtax  has  been  determined  as  shown  in  the  fol- 
lowing : 

Net  income  as  above $  24,597.36 

Add:  Expenses  not  deductible  (as  previously 
explained)  15,028.68 


Total $  39,626.04 

Less:  Federal  income  tax 547.91 


Subchapter  A  net  income $  39,078.13 

Undistributed  Subchapter  A  net  income $  39,078.13 

Personal  holding  company  surtax : 

65%  of  $  2,000.00 $    1,300.00 

75%  of  $37,078.13 27,808.60 


Total $  29,108.60 

Defense  tax— 10%  of  $29,108.60 2,910.86 


Correct  personal  holding  company  surtax  liability.— $  32,019.46 
Personal  holding  company  surtax  assessed 

(no  return  filed) 


Deficiency  of  personal  holding  company  surtax $  32,019.46 

25%  penalty  $     8,004.87 

ADJUSTMENTS  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1941 

Net  income  as  disclosed  by  return $  11,065.85 

Unallowable  deductions  and  additional  income  : 

(a)  Compensation  of  officers 

disallowed  $6,000.00 

(b)  Personal  expense  of  officers 

disallowed  - 1,169.23 

(c)  Income  from  dividends  increased-..        87.32 

(d)  Excessive  depreciation  8.82  7,265.37 


Total $  18,331.22 

Reduction : 

(e)   Decrease  of  income  from  sale  of  rights 126.96 


Net  income  adjusted $  18,204.26 
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EXPLANATION  OF  ADJUSTMENTS 

(a)  This  adjustment  has  been  previously  ex- 
plained. 

(b)  There  was  deducted  in  the  1941  return  a  total 
amount  of  $9,904.04  as  general  expense.  Of  this 
total,  the  following  amounts  are  disallowed  as  con- 
stituting personal  expenses  of  the  officers  of  the 
company: 

Automobile  expense $    850.36 

Telephone  and  telegraph 318.87 

Total  addition  to  taxable  income $1,169.23 

(c)  In  computing  the  amount  of  income  from 
dividends  reported  in  item  12  of  your  return  you 
excluded  the  amount  of  $2,659.35  as  being  the  por- 
tion of  certain  dividends  not  representing  distribu- 
tions of  earnings  or  profits.  It  has  been  determined 
that  the  correct  amount  of  such  dividends,  repre- 
senting a  return  of  capital,  is  $2,572.03,  or  a  decrease 
of  $87.32,  as  shown  in  the  following : 

Amount 
Name  of  payor  claimed        Amount  determined 

corporation      as  nontaxable  as  nontaxable  Decrease 

Great  Northern 

iron  Ore  Co.  $    566.81  $    566.80  (       .03) 

Kennecott  Copper 

Company  492.54  492.57  (       .03) 

Anglo  National 

Company  1,600.00  1,512.66  87.34 

Totals  $2,659.35  $2,572.03  $87.32 

The  amount  of  $87.32  is  added  to  your  income. 

(d)  It  has  been  determined  that  a  reasonable  al- 
lowance for  depreciation  for  this  taxable  year,  under 
section  23(1)  of  the  Internal  Revenue  Code,  is  the 
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amount  of  $10,303.05  instead  of  the  amount,  $10,- 
311.87,  claimed  in  your  return,  or  a  decrease  of  $8.82. 
(e).  In  your  return  you  reported  a  gain  of  $128.64 
from  the  sale  of  rights  to  purchase  stock.  It  has 
been  determined  that  the  correct  amount  of  gain  re- 
alized on  account  of  this  transaction  is  $1.68  or  a 
decrease  of  $126.96. 

COMPUTATION  OF  INCOME  TAX 
Taxable  Year  Ended  December  31,  1941 

Net  income  adjusted  $  18,204.26 

Less:  Dividend  received  credit  (limited  to 

85%  of  net  income) 15,473.62 

Normal-tax  net  income $     2,730.64 

Surtax  net  income $     2,730.64 

Income  Tax : 

Normal  tax— 15%  of  $2,730.64 $409.60 

Surtax— 6%  of  $2,730.64 163.84 

Correct  income  tax  liability $        573.44 

Income  tax  assessed :  Original,  account  No.  420153....  348.57 

Deficiency  of  income  tax $        224.87 

COMPUTATION  OF  PERSONAL  HOLDING 

COMPANY  SURTAX 

Taxable  Year  Ended  December  31,  1941 

Net  income  adjusted $  18,204.26 

Add:  Expenses  not  deductible  (as  previously 
explained)  16,166.87 

Total $  34,371.13 

Less:  Federal  income  tax 573.44 

Subchapter  A  net  income $  33,797.69 

Less:  Dividends  paid  credit  (as  claimed  in  return)....     12,000.00 

Undistributed  Subchapter  A  net  income $  21,797.69 
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Personal  holding  company  surtax: 

711^%  of  $  2,000.00 $     1,430.00 

821^%  of  $19,797.69 16,333.09 

Correct  personal  holding  company  surtax $  17,763.09 

Personal  holding  company  surtax  assessed : 

Original,  account  No.  420153 

Deficiency  of  personal  holding  company  surtax $  17,763.09 

ADJUSTMENTS  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1942 

Net  income  as  disclosed  by  return $  23,175.37 

Unallowable  deductions : 

(a)  Compenstion  of  officers 

disallowed  $10,000.00 

(b)  Taxes  disallowed  268.18 

(c)  Personal  expense  of  officers 

disallowed  2,289.52 

(d)  Excessive  depreciation  181.36         12,739.06 

Total $  35,914.43 

Additional  deduction : 

(e)  Interest  expense  14.53 

Net  income  adjusted $  35,899.90 

EXPLANATION  OF  ADJUSTMENTS 

(a)  This  adjustment  has  been  previously  ex- 
plained. 

(b)  It  has  been  determined  that  the  correct  de- 
duction for  taxes,  under  section  23(c)  of  the  Inter- 
nal Revenue  Code,  is  the  amount  of  $740.08  instead 
of  the  amount,  $1,008.26,  claimed  in  your  return,  or 
a  decrease  of  $268.18. 

(c)  Of  the  total  amount  of  $9,165.51  deducted  in 
the  return  filed  for  1942,  as  general  expense,  the  fol- 
lowing amounts  are  held  not  allowable,  since  they 
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are  deemed  to  be  personal  expenses  of  the  company's 
officers : 

Automobile  expense $    501.24 

Telephone  and  tele^aph 352.76 

Travel  expense  175.77 

Attorney's  fees 1,259.75 

Total  addition  to  taxable  income $2,289.52 

(d)  It  has  been  determined  that  a  reasonable  al- 
lowance for  depreciation  for  this  taxable  year,  under 
section  23(1)  of  the  Internal  Revenue  Code,  is  the 
amount  of  $10,130.51  instead  of  the  amount,  flO,- 
311.87  claimed  in  your  return,  or  a  decrease  of 
$181.36.  [25] 

(e)  An  additional  deduction  for  interest  expense 
is  allowed  in  the  amount  of  $14.53. 

COMPUTATION  OF  INCOME  TAX 
Taxable  Year  Ended  December  31,  1942 

Net  income  adjusted  $  35,899.90 

Less  :  Dividend  received  credit  (limited 

to  85%  of  net  income) 30,514.92 

Normal-tax  net  income $     5,384.98 

Surtax  net  income $     5,384.98 

Income  tax : 
Normal  tax: 

15%  of  $5,000.00 $750.00 

17%  of  $    384.98 65.45     $        815.45 

Surtax : 

10%  of  $5,384.98 538.50 

Correct  income  tax  liability $     1,353.95 

Income  tax  assessed:  Original,  account  No.  702350 869.08 

Deficiency  of  income  tax $        484.87 

25%  penalty  $        338.49 


28  Wilson  Bros,  &  Co,  vs. 

Exhibit  A — (Continued) 

COMPUTATION  OF  PERSONAL  HOLDING 

COMPANY  SURTAX 

Taxable  Year  Ended  December  31,  1942 

Since  no  personal  holding  company  return  was 
filed  for  this  taxable  year  your  Undistributed  Sub- 
chapter A  net  income  and  personal  holding  company 
surtax  has  been  determined  as  shown  in  the  fol- 
lowing : 

Net  income $  35,899.90 

Add:  Expenses  not  deductible  (as  previously 
explained)  12,898.05 


Total  $  48,797.95 

Less:  Federal  income  tax 1,353.95 


Subchapter  A  net  income $  47,444.00 

Less:  Dividends  paid  credit $  23,500.00 


Undistributed  Subchapter  A  net  income $  23,944.00 

Personal  holding  company  surtax  : 

75%  of  $  2,000.00 $     1,500.00 

85%  of  $21,944.00 18,652.40 


Correct  personal  holding  company  surtax  liability $  20,152.40 

Personal  holding  company  surtax  assessed 

(no  return  filed) 


Deficiency  of  personal  holding  company  surtax $  20,152.40 

25%  penalty  $     5,038.10 

[Endorsed] :  Piled  Aug.  20,  1946.  [27] 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Revenue, 
respondent  above  named,   by  his  attorney,   J.   P. 
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Wenchel,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue, and  for  answer  to  the  petition  filed  by  the 
above-named  petitioner,  admits  and  denies  as  fol- 
lows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4.  (a)  to  (d),  inclusive.  Denies  that  the  Commis- 
sioner erred  in  the  determination  of  the  deficiencies 
as  alleged  in  paragraph  4  of  the  petition  and  sub- 
paragraphs (a)  to  (d),  inclusive,  thereunder. 

5.  (a)  Denies  the  allegation  contained  in  subpara- 
graph (a)  of  paragraph  5  of  the  petition. 

(b)  Admits  the  boats  were  not  operated ;  denies  the 
remaining  allegations  contained  in  subparagraph  (b) 
of  paragraph  5  of  the  petition. 

(c)  Admits  that  at  all  times  since  it  has  had  is- 
sued and  outstanding  only  one  class  of  stock,  the 
shares  of  which  have  been  held  equally  by  P.  A.  Wil- 
son and  W.  T.  Wilson  as  the  sole  stockholders  of  peti- 
tioner; denies  the  remaining  allegations  contained 
[28]  in  subparagraph  (c)  of  paragraph  5  of  the 
petition. 

(d)  Denies  the  allegation  contained  in  subpara- 
graph (d)  of  paragraph  5  of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore  ad- 
mitted, qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
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determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  J.  P.  WENCHEL,  TMM 

Chief  Counsel,  Bureau  of  Internal  Revenue. 

Of  Counsel : 

B.  H.  NEBLETT, 
Division  Counsel. 

T.  M.  MATHER, 

Special  Attorney,  Bureau  of  Internal  Revenue. 

[Endorsed] :  Filed  Oct.  9, 1946.  [29] 


The  Tax  Court  of  the  United  States 
10  T.  C.  No.  30 
W.  T.  Wilson,  Petitioner,  v.  Commissioner  of  In- 
ternal Revenue,  Respondent. 
Wilson  Bros.  &  Co.,  Petitioner,  v.  Commissioner  of 
Internal  Revenue,  Respondent. 

Docket  Nos.  11852,  11853. 
Promulgated  February  5,  1948. 
1.  Two  brothers,  sole  equal  shareholders  of  the 
taxpayer  corporation,  contributed  to  it  cash  as  paid- 
in  surplus  in  1931  and  orally  agreed  that  either 
might  make  withdrawals  up  to  $150,000.  Each  did 
so  in  succeeding  years,  making  no  notes  and  paying 
no  interest.  The  withdrawals  were  carried  in  an 
account  receivable  by  the  corporation  and  some 
deposits  by  the  brothers  were  later  credited  to  it. 

The  shareholders'  withdrawals,  held,  on  the  evi- 
dence to  be  distribution  of  dividends,  and  not  loans. 
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2.  Amounts  paid  by  the  taxpayer  corporation  to 
its  two  shareholding  officers,  held,  on  the  evidence 
to  be  excessive  as  salaries  and  deductible  as  such 
only  to  a  lesser  amount  determined. 

3.  Taxpayer,  a  trader  in  securities,  borrowed 
shares  from  a  broker  to  maintain  a  ^^ short''  posi- 
tion, and  paid  the  lender  fees  and  amounts  equiva- 
lent to  dividends  on  the  shares.  Such  amounts, 
held,  deductible  as  expense.  Conmiissioner  v.  Wil- 
son, 163  Fed.  (2d)  680;  certiorari  denied, U.  S. 

[30] 

4.  The  taxpayer  corporation  owned  two  lumber 
schooners  which  it  used  in  its  lumber  business  in 
1929  and  ^^laid  up"  thereafter,  incurring  expense  in 
their  maintenance  but  deriving  no  income  from 
them.  In  1938  it  discontinued  the  lumber  business, 
and  its  assets  thereafter  consisted  principally  of 
securities. 

Amounts  representing  depreciation  and  mainte- 
nance expenses  of  the  schooners,  held,  not  deducti- 
ble in  computing  the  personal  holding  company  sur- 
tax since  the  evidence  fails  to  establish  that  no 
income  was  obtainable,  that  the  schooners  were  held 
in  the  course  of  business  and  that  there  was  a  rea- 
sonable expectation  of  profit  from  the  property,  as 
required  by  section  505  (b).  Internal  Revenue  Code, 
to  support  such  deduction  in  the  absence  of  income 
from  the  property. 

5.  Increase  in  credits  for  dividends  paid,  held, 
proper  to  the  extent  that  distributions,  stipulated 
or  held  to  be  dividends,  were  made  pro  rata  and 
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without   preference   among   shareholders.      Section 
27  (h),  Internal  Revenue  Code. 
George  M.  Naus,  Esq.,   C.  K  Whitehead,  C.P.A., 
and  A.  Thomas  Murphy,  C.P.A.,  for  the  peti- 
tioners. 
T.  M.  Mather,  Esq.,  for  the  respondent. 

The  Commissioner  determined  against  W.  T. 
Wilson  an  income  tax  deficiency  of  $18,504.76  for 
1939;  of  $11,158.19  for  1940,  and  of  $5,644.55  for 
1941,  and  against  Wilson  Bros.  &  Co.  deficiencies 
in  income  tax,  personal  holding  company  surtax  and 
penalties  as  follows: 

Income  Tax  Personal  Holdinsf  Co.  Tax 

Year  Deficiency         Penalty  Deficiency  Penalty 

1938  $432.68*         $    \  $10,066.65  $2,516.66 

1939  315.26               23,494.70  5,873.68 

1940  298.25               32,019.46  8,044.87 

1941  224.87  17,763.09  

1942  484.87  338.49  20,152.40  5,038.10 

Petitioner  Wilson  charges  the  Commissioner 
with  error  in  treating  his  withdrawals  of  funds 
from  the  corporation  as  dividends  rather  than 
loans ;  in  treating  portions  of  the  amounts  paid  him 
as  salary  by  the  corporation  as  dividends  and  hence 
not  community  income,  and  in  disallowing  the  de- 
duction of  amounts  paid  by  him  to  brokers  for  the 
loan  of  securities  in  which  he  held  a  ^^short"  posi- 
tion. The  petitioner  corporation  charges  error  in 
the  Commissioner's  disallowance  as  deductions  of 
the  full  amounts  paid  as  salaries  to  its  two  share- 
holding officers;  in  the  disallowance  for  personal 
holding  company  surtax  purposes  of  the  deduction 
of  depreciation  and  expenses  on  two  unused  lumber 
schooners.     It  claims  further  additional  credits  for 
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dividends  paid  and  the  deduction  of  certain  miscel- 
laneous expenses,  the  subject  of  a  stipulation. 

FINDINGS  OF  FACT 

Petitioner,  W.  T.  Wilson  (hereafter  called  peti- 
tioner), an  individual  residing  at  Los  Angeles,  Cali- 
fornia, filed  income  tax  returns,  prepared  on  the 
cash  basis,  for  the  years  1939,  1940  and  1941  with 
the  collector  of  internal  revenue  for  the  sixth  dis- 
trict of  California.  Petitioner,  Wilson  Bros.  &  Co. 
(hereafter  called  the  corporation),  a  Nevada  cor- 
poration with  principal  office  at  San  Francisco,  Cali- 
fornia, filed  income  tax  returns,  prepared  on  an  ac- 
crual basis,  for  the  years  1929-1941,  inclusive,  with 
the  collector  for  the  same  district.  During  the  years 
1938-1942  the  corporation  was  a  personal  holding 
company. 

1.  The  corporation  was  organized  in  December 
1928  by  petitioner  and  his  brother,  F.  A.  Wilson, 
each  of  whom  paid  $500  for  one-half  of  its  capital 
stock  of  $1,000  represented  by  40  shares,  and  there- 
after they  jointly  contributed  to  paid-in  surplus 
$624,000  and  two  schooners.  Each  has  since  owned 
20  shares.  The  brothers  were  successfully  engaged 
as  partners  in  the  [32]  milling,  shipping  and  selling 
of  lumber  on  the  west  coast  of  the  United  States. 
They  operated  logging  camps  and  sawmills,  manu- 
facturing lumber  in  Washington  and  shipping  it  on 
the  two  schooners,  the  Oregon  and  the  Idaho,  for 
sale  in  San  Francisco,  Los  Angeles  and  San  Diego. 
The  business  was  begun  by  their  grandfather,  con- 
tinued by  their  father,  and  they  participated  in  it 
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from  early  youth.  After  1928  it  was  conducted  by 
the  corporation.  The  schooner,  Oregon,  in  which 
the  brothers  owned  a  100  percent  interest,  and  the 
schooner,  Idaho,  in  which  they  owned  a  75  percent 
interest,  were  transferred  to  the  corporation  at  a 
vahie  of  $175,000.  As  an  additional  contribution  to 
paid-in  surplus  the  brothers  on  March  20,  1931, 
transferred  to  the  corporation  a  bank  account  of 
$480,372.24,  which  they  had  received  as  a  gift  from 
their  mother.  At  the  time  of  this  transfer  it  was 
orally  agreed  between  them  that  either  might  at 
any  time  make  withdrawals  not  exceeding  $150,000 
from  the  corporation  and  repay  the  amounts  with- 
out interest  when  convenient  to  the  drawer  or  nec- 
essary for  the  corporation's  business. 

In  1932  petitioner  made  an  initial  withdrawal  of 
$17,717.88,  and  on  January  1,  1939,  the  balance  due 
from  him,  as  shown  on  the  corporation's  books,  was 
$75,417.88.  In  1939  and  1940  he  made  withdrawals 
aggregating  $45,000  and  $16,000,  respectively,  in- 
creasing the  balance  shown  as  due  from  him  to 
$136,417.88.  In  and  after  1938  F.  A.  Wilson  like- 
wise made  substantial  withdrawals,  $50,000  in  1939 
and  $11,000  in  1940.  Both  have  made  occasional 
payments,  which  were  credited  to  their  respective 
accounts.  As  of  January  2,  1945,  the  corporation's 
books  showed  as  due  from  them  on  account  of  with- 
drawals, $99,917.88  and  $94,500,  respectively.  At 
all  times  each  has  been  financially  able  to  repay  the 
amount  of  his  withdrawal.  No  notes  were  made  to 
evidence  an  indebtedness,  but  the  debits  and  credits 
reflecting  withdrawals  [33]  and  payments  were  car- 
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ried  on  the  corporation's  books  in  an  account  re- 
ceivable. Petitioner's  acciunulated  earnings  and 
profits  were  at  the  end  of  1938,  $89,420.45;  at  the 
end  of  1939,  $93,247.38;  and  at  the  end  of  1940, 
$91,907.32,  without  adjustments  for  tax  deficiencies 
determined  or  to  be  determined.  Petitioner's  with- 
drawals were  not  loans  but  dividends. 

2.  With  the  cash  contributions  of  petitioner  and 
his  brother  the  corporation  purchased  stocks,  prin- 
cipally of  domestic  corporations.  In  1938  and  suc- 
ceeding years  its  security  holdings  exceeded  $800,- 
000  in  value,  and  it  derived  over  80  percent  of  its 
income  from  dividends.  P.  A.  Wilson,  its  presi- 
dent and  general  manager,  and  petitioner,  its  sec- 
retary and  treasurer,  gave  attention  to  its  invest- 
ments. During  the  taxable  years  they  followed 
market  reports,  made  some  slight  changes  in  hold- 
ings, exercised  rights,  and  once  purchased  stocks 
with  the  proceeds  of  some  matured  bonds.  P.  A. 
Wilson  had  charge  of  maintaining  and  repairing 
the  two  schooners  which  were  not  in  use ;  of  finances 
and  collections,  and  the  preparation  of  tax  returns. 
In  1940  he  exerted  unusual  efforts  in  preparing  for 
the  presentation  of  a  tax  case  by  the  corporation. 
He  and  petitioner  were  both  active  in  seeking  a 
purchaser  or  lessor  for  the  schooners,  and  in  1939 
he  made  an  unsuccessful  trip  to  the  northwestern 
states  in  search  of  lumber.  He  was  a  member  of 
the  San  Francisco  Stock  Exchange,  and  operated  a 
brokerage  business.  He  also  looked  after  his  per- 
sonal security  portfolio,  containing  stocks  of  a 
value  of  about  $200,000.     Petitioner  kept  the  cor- 
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poration's  accounts;  he  also  engaged  in  a  retail 
lumber  business  at  Los  Angeles,  which  he  took  over 
from  the  corporation  in  1938  and  from  which  he 
reported  gross  income  of  $184,000  in  1939,  $127,000 
in  1940,  and  $187,000  in  1941.  He  engaged  a  man- 
ager at  [34]  $300  a  month  for  this  business.  In 
1938  the  corporation  ceased  to  deal  in  lumber,  and 
its  only  business  was  the  care  of  investments  and 
the  collection  of  dividends  and  a  small  amount  of 
rent. 

Prior  to  1936  petitioner  and  his  brother  received 
no  salaries  from  the  corporation.  In  1936,  1937 
and  1938  each  received  an  annual  salary  of  $12,000, 
and  in  1938  F.  A.  Wilson  was  paid  a  special  fee  of 
$6,000  for  his  work  in  connection  with  the  tax  liti- 
gation. In  1939,  1940  and  1942,  each  was  paid  an 
annual  salary  of  $8,000  and  in  1941  of  $6,000.  Pe- 
titioner and  his  wife  each  reported  one-half  of  this 
salary  for  1939,  1940  and  1941  as  community  in- 
come. A  reasonable  annual  compensation  for  the 
services  of  petitioner  and  his  brother  to  the  corpo- 
ration during  the  taxable  years  was  $6,000  each. 

3.  During  1939,  1940  and  1941  petitioner  was  a 
trader  in  securities,  and  to  maintain  a  ^^ short"  posi- 
tion, borrowed  certain  stocks.  He  paid  to  the 
lender  l)rokerage  firms  amounts  equivalent  to  divi- 
dends on  the  stocks  as  follows:  1939,  $3,900;  1940, 
$4,150 ;  1941,  $4,400.  In  addition  he  paid  the  lenders 
$20  in  1939  and  $339.85  in  1941  as  premiums  for 
loan  of  the  stocks.  The  Commissioner  disallowed 
the  deduction  of  $3,900  in  1939,  $4,150  in  1940,  and 
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$4,736  in  1941,  treating  these  amounts  as  part  of 
the  cost  of  covering  purchases. 

4.  The  two  schooners,  transferred  to  the  corpo- 
ration, are  wooden-hulled  boats  of  1,800  tons,  dead 
weight,  with  cargo  space  for  1,200,000  board  feet  of 
lumber.  After  being  operated  by  the  corporation 
for  a  part  of  the  year  1929,  they  were  ^4aid  up" 
because  a  lull  in  the  lumber  market  left  petitioner 
with  large  unsold  stocks  on  hand.  For  some  years 
thereafter  petitioner  and  [35]  his  brother  expected 
to  put  the  boats  back  into  service,  shipping  limiber 
in  them  again  when  market  conditions  should  im- 
prove. But  in  succeeding  years  such  conditions 
grew  worse,  and  the  boats  have  never  been  used. 
They  have  been  kept  moored,  however,  under  the 
care  of  a  watchman  who  cleans  and  paints  the  super- 
structure, and  at  intervals  of  15  to  18  months  they 
are  placed  in  drydock  for  general  overhauling, 
caulking  and  repairs.  While  not  seaworthy  since 
1929,  they  have  been  maintained  in  such  a  condi- 
tion that  they  could  be  made  so  within  a  period  of 
60  to  90  days. 

In  1938  petitioner  took  over  individually  a  retail 
branch  of  the  corporation's  business,  selling  pine  to 
motion  picture  studios  and  others  from  the  office 
and  lumber  yard  which  the  corporation  formerly 
used.  Since  that  year  the  corporation  has  not  dealt 
in  lumber  or  derived  any  income  from  its  sale.  Dur- 
ing the  years  1938-1942  numerous  efforts  were  made 
to  sell  or  lease  the  boats,  some  offers  were  received 
but  not  accepted.    Being  of  wood  the  schooners  are 
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inferior  to  ships  having  steel  hulls  and  can  not  be 
as  readily  leased  or  sold.  During  the  war  they  were 
not  desired  by  the  Maritime  Commission  because 
slow  and  small.  For  the  years  1938-1942  the  fol- 
lowing amounts  were  claimed  and  allowed  for  in- 
come tax  purposes  as  depreciation  and  expenses 
connected  with  them: 

Year  Total 

1938  $12,459.96 

1939  15,094.35 

1940  15,028.68 

1941  16,166.87 

1942  12,898.05 
These  amounts  were  not  allowed  as  deductions  in 

the    determination    of    the    corporation's    personal 

holding  company  surtax.     The  corporation  received 

no  rent  or  other  compensation  for  the  use  of  the 

boats  in  1938,  1939,  1940,  1941  and  1942 ;  the  boats 

were  not  held  in  the  course   of  the  corporation's 

business  in  those  years  and  were  not  necessary  to 

the  conduct  of  that  business. 

OPINION 

Johnson,  Judge:  1.  Petitioner  assails  the  deter- 
mination that  withdrawals  of  $47,500  (stipulated, 
however,  to  be  $45,000)  in  1939  and  of  $16,000  in 
1940  were  dividends  paid  to  him  by  the  corporation 
and  not  loans,  as  he  contends.  He  stresses  in  sup- 
port of  his  view,  the  informal  understanding  be- 
tween his  brother  and  himself  when  their  mother's 
gift  of  cash  was  contributed  to  paid-in  surplus ;  the 
charging  of  the  withdrawals  to  their  personal  ac- 
counts; the  crediting  of  them  to  the  corporation's 
account  receivable,  and  some  repayments  made  by 
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each  shareholder.  By  section  115  (a)  of  the  Inter- 
nal Revenue  Code  a  dividend  is  defined  to  be  any 
distribution  made  by  a  corporation  to  its  share- 
holders out  of  earnings  or  profits,  and  by  115  (b) 
^^  every  distribution  is  made  out  of  earnings  or 
profits  to  the  extent  thereof/'  Hence  petitioner's 
withdrawals  are  to  be  deemed  distributions,  as  de- 
termined, unless  he  can  affirmatively  establish  their 
character  as  loans,  and  since  the  corporation  was 
w^holly  owned  by  the  two  withdrawers,  their  control 
invites  a  special  scrutiny.  Ben  R.  Meyer,  45  B.T.A. 
228. 

We  are  of  opinion  that  the  evidence  indicates 
dividends  rather  than  loans.  While  true  that  the 
absence  of  notes,  the  failure  to  pay  interest  and 
the  lack  of  a  written  agreement  are  not  of  them- 
selves conclusive  of  this  view,  it  is  equally  true  that 
the  recording  of  withdrawals  in  accounts  receivable 
and  the  credits  entered  in  such  accounts  are  like- 
wise inadequate  to  establish  loans.  [37]  The  issue 
must  be  decided  upon  an  examination  of  all  the 
pertinent  facts  found,  and  when  they  are  exam- 
ined, the  emerging  picture  is  that  of  two  brothers, 
always  closely  associated  in  business,  who  own  and 
completely  control  a  corporation  to  which  they 
jointly  contributed  over  a  million  dollars  in  cash  as 
X)aid-in  surplus  and  from  which  they  drew  money 
at  will,  making  occasional  returns  of  lesser  amounts 
credited  to  their  accounts.  The  ceiling  for  such 
withdrawals  and  the  obligation  to  repay  them  on 
call,  being  unevidenced  by  written  agreement  or 
corporate  resolution,  could  have  been  changed  by 
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an  oral  understanding  between  the  brothers  as 
easily  and  as  informally  as  it  was  made.  Such  a 
vague  arrangement  is  not  determinative  for  tax 
purposes;  and  as  the  corporation  had  earnings  and 
profits  in  1939  and  1940,  we  hold  that  the  with- 
drawals were  dividend  distributions  to  the  extent 
thereof.  Ben  R.  Meyer,  supra;  James  J.  Gravley, 
44  B.T.A.  722;  Moses  W.  Faitoute,  38  B.T.A.  32; 
Roy  J.  Kinnear,  36  B.T.A.  153;  dismissed  (C.C.A., 
9th  Cir.),  95  Fed.  (2d)997;  George  P.  Marshall,  32 
B.T.A.  956;  M.  Jackson  Crispin,  32  B.T.A.  151. 
Petitioner  cites  Weaver  v.  Commissioner  (C.C.A., 
9th  Cir.),  58  Fed.  (2d)  755,  as  to  the  contrary,  but 
we  perceive  a  material  distinction  in  that  the  $100,- 
000  which  was  therein  contributed  to  a  corporation 
by  its  several  shareholders  under  an  oral  under- 
standing that  it  would  be  returned,  was  simulta- 
neously repaid  to  all  in  the  exact  amount  of  each 
one's  contribution. 

The  Commissioner's  determination  that  the  with- 
drawals were  dividends  is  sustained  as  to  $45,000 
in  1939  and  $16,000  in  1940. 

2.  The  corporation  paid  $12,000  to  petitioner 
and  $18,000  to  F.  A.  Wilson  in  1938  as  salary  and 
so  paid  to  each  $8,000  in  1939,  1940  and  1942,  and 
$6,000  in  1941.  Under  the  view  that  the  services 
of  each  were  w^orth  no  more  than  $3,000  in  each 
year,  the  Commissioner  disallowed  to  the  corpora- 
tion the  [38]  deduction  of  the  excess  paid  above 
that  amount  and  treated  such  excess  as  dividends, 
not  salary,  in  determining  petitioner's  tax  for  each 
of  those  years.    Both  determinations  are  assailed. 
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To  justify  the  salary  paid,  petitioner  and  his 
brother  testified  that  each  devoted  an  average  of 
35  hours  a  week  to  business  of  the  corporation.  As 
the  corporation  ceased  to  deal  in  lumber  in  1938, 
such  services  were  limited  to  care  of  investments, 
maintenance  of  the  schooners  and  efforts  to  sell  or 
lease  them.  There  is  also  testimony  that  a  search 
was  made  for  a  lumber  supply  with  which  to  revive 
the  corporation's  lumber  business,  but  this  purpose 
seems  hardly  consonant  with  the  transfer  of  its 
retail  business  to  petitioner  in  1938  and  efforts  to 
dispose  of  the  schooners  which  had  been  used  in 
that  business.  While  the  investment  portfolio  had 
a  market  value  in  excess  of  $800,000  during  the 
years  in  controversy,  the  witness  mentioned  in  gen- 
eral terms  only  ^^ slight  changes  in  holdings"  and 
the  purchase  of  stock  with  the  proceeds  of  some 
matured  bonds.  They  stressed  the  need  for  follow- 
ing market  reports  closely;  work  on  income  tax 
matters  and  attention  to  the  schooners  (which,  how- 
ever, were  not  in  operation  or  even  seaworthy),  and 
their  repeated  but  unsuccessful  efforts  to  sell  or 
lease  them.  They  also  stress  that  no  salaries  were 
paid  them  prior  to  1936,  but  such  prior  years  are 
not  in  controversy. 

We  are  not  persuaded  that  the  value  and  extent  of 
the  brothers'  services  to  the  corporation  were  as 
great  as  they  assert.  Petitioner  was  operating  a 
lumber  business  of  his  own  on  which  he  reported 
a  gross  annual  income  of  from  $127,000  to  $187,000, 
and  F.  A.  Wilson,  a  member  of  the  San  Francisco 
Stock  Exchange,  was  operating  a  brokerage  firm. 
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Under  such  circumstances  it  is  not  reasonable  to 
suppose  that  their  principal  activities  were  con- 
nected with  [39]  affairs  of  a  personal  holding  com- 
pany, which  held  only  securities  and  ^4aid  up" 
lumber  boats,  and  their  testimony  confirms  rather 
than  rebuts  this  view.  Neither  could  cite  any  steady 
corporate  business,  but  referred  vaguely  to  occa- 
sional need  for  attention  to  the  boats,  occasional 
efforts  to  sell  or  lease  them,  to  tax  work,  and  to 
'^slight  changes''  in  investments.  On  these  facts 
we  deem  an  annual  salary  of  $6,000  to  each  reason- 
able and  reverse  the  Commissioner's  determination 
to  this  extent.  Cf.  Wagegro  Corporation,  38  B.T.A. 
1225. 

3.  Petitioner  was  a  trader  in  securities,  and 
having  borrowed  shares  from  a  broker  to  maintain 
a  ^^ short"  position,  he  paid  the  lender  $3,900  in 
1939,  $4,150  in  1940,  and  $4,400  in  1941,  the  equiva- 
lent of  dividends  on  such  shares.  He  also  paid  a 
premium  or  fee  of  $20  in  1939  and  $339.85  in  1941. 
The  Commissioner  determined  that  ^^  amounts  of 
$3,900.00,  or  $4,150.00  and  $4,736.00"  paid  as  divi- 
dends on  borrowed  stock  were  ^^not  allowable  as  de- 
ductions from  gross  income,  but  are  held  to  be  a 
part  of  the  cost  of  stock  purchased  to  cover  the 
short  sales."  Petitioner  assails  this  determination 
^«  error,  and  we  agree.  Amounts  so  paid  ^^were 
not  incurred  as  an  incident  either  to  the  acquisition 
or  sale  of  the  property  involved,  but  are  more  in 
the  nature  of  carrying  charges  incurred  during  the 
progress  of  the  deal,"  and  are  deductible.  Com- 
missioner V.  Wiesler   (C.C.A.,  6th  Cir.),  161  Fed. 
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(2(1)  997;  affirming  6  T.C.  1148;  certiorari  denied, 

....  U.S ,  (December  15,  1947)  ;  Commissioner 

V.  Wilson  (C.C.A.,  9th  Cir.),  163  Fed.   (2d)   680; 
certiorari  denied,  ....  U.S.  (December  15,  1947). 

4.  In  determining  the  corporation's  personal 
holding  company  surtax  for  the  years  1938-1942, 
the  Commissioner  disallowed  as  deductions  the 
amounts  representing  depreciation  and  expenses 
connected  with  the  two  schooners  although  such 
amounts  were  deducted  in  his  determination  of  the 
corporation's  income  tax.  The  corporation  assails 
the  disallowance  and  respondent  defends  his  action 
on  the  ground  that  the  schooners  were  not  properly 
of  the  kind  required  by  section  505  (b),  Internal 
Revenue  Code,  to  support  the  deduction.  This  sec- 
tion, defining  Subchapter  A  Net  Income  for  com- 
putation of  surtax  on  a  personal  holding  company, 
limits  the  deductions  available  under  section  23  (a), 
relating  to  expenses,  and  section  23(1),  relating  to 
depreciation,  to  an  amount  equal  to  rent  or  other 
compensation  from  the  property  affected  unless  it 
is  established  to  the  Commissioner's  satisfaction: 

(1)  That  the  rent  or  other  compensation  received 
was  the  highest  obtainable,  or,  if  none  was  received, 
that  none  was  obtainable; 

(2)  That  the  property  was  held  in  the  course  of 
a  business  carried  on  bona  fide  for  profit;  and 

(3)  Either  that  there  was  reasonable  expectation 
that  the  operation  of  the  property  would  result  in 
a  profit,  or  that  the  property  was  necessary  to  the 
conduct  of  the  business. 

Since  the  corporation  derived  no  income  what- 
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and  maintenance  expense  because  the  boats  were 
not  used  in  a  business  or  transaction  for  profit.  And 
in  our  opinion  it  was  the  intention  of  Congress  in 
enacting  505  (b)  that  the  corporation  holding  them 
be  in  no  more  favorable  a  position  for  claiming  such 
deductions.  Accordingly  we  sustain  the  Commis- 
sioner's disallowance. 

5.  The  corporation  charges  error  in  that  the 
Commissioner  failed  to  allow  credit  for  dividends 
paid  ^^beyond  $12,000"  in  1941,  $23,500  in  1942  and 
a  dividend  carry-over  of  $21,414.71  from  1937.  Just 
what  additional  credits  are  sought  is  not  clear  from 
the  assignment  of  error,  but  in  a  stipulation  the 
Commisisoner  '^concedes"  that  the  corporation 
*^paid  a  cash  dividend  of  $12,000.00  in  December 
1940,  at  the  rate  of  $6,000.00  each  to  P.  A.  Wilson 
and  W.  T.  Wilson."  By  brief  petitioner  contends 
that  any  parts  of  the  salaries  which  may  be  dis- 
allowed should  likewise  be  treated  as  dividends 
paid,  while  respondent,  advertising  to  shareholders' 
withdrawals,  which  he  contended  and  which  we 
hold  to  have  been  dividend  distributions,  argues 
that  since  different  amounts  were  distributed  to 
each  shareholder,  no  additional  credit  should  be 
given  the  corporation  because  the  distribution  was 
not  pro  rata,  as  required  [43]  to  support  a  credit 
by  section  27  (h).  Internal  Revenue  Code,  and  he 
stresses  that  this  section  has  been  strictly  construed. 
Safety  Convoy  Co.,  Inc.  v.  Thomas  (C.C.A.,  5th 
Cir.),  139  Fed.  (2d)  219.  See  also  Black  Motor 
Co.,  Inc.  V.  Commissioner  (C.C.A.,  6th  Cir.),  125 
Fed.  (2d)  977.    Obviously  the  condition  is  not  met 
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in  respect  of  the  withdrawals  and  the  $6,000  special 
fee  paid  to  F.  A.  Wilson  in  1938,  and  no  dividends 
paid  credit  should  be  allowed  on  account  of  those 
distributions.  Spring  Street  Realty  Co.  v.  Com- 
missioner (C.C.A.,  3rd  Cir.),  123  Fed.  (2d)  146, 
affirming  a  Memorandum  Opinion  entered  July  21, 
1941.  But  as  the  regular  salaries  paid  and  the  ex- 
cesses disallowed  were  equal  and  therefore  propor- 
tionate to  shareholdings,  the  amounts  of  the  ex- 
cesses should  be  reflected  in  the  credits  sought.  The 
same  is  true  of  the  $12,000  covered  by  stipulation. 
In  addition  the  parties  have  stipulated  that  the 
corporation  is  entitled  to  a  niunber  of  itemized  ex- 
pense deductions  in  addition  to  those  allowed  by 
the  Commissioner,  and  these  should  be  reflected  in 
the  computation  of  tax. 

Reviewed  by  the  Court. 

Decisions  will  be  entered  under  Rule  50.  [44] 


The  Tax  Court  of  the  United  States,  Washington 
Docket  No.  11853 

WILSON  BROS.  &  CO., 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  Court's  findings  of  fact  promul- 
gated February  5,  1948,  the  respondent  herein  filed 
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a  computation  of  tax  on  April  14,  1948,  and  the 
petitioner,  on  May  7,  1948,  filed  an  acquiescence  in 
the  computation  as  filed  by  the  respondent.  Now, 
therefore,  it  is 

Ordered  and  Decided:  That  there  are  deficiencies 
in  tax  as  follows: 


Income  Tax 

Personal  Hold 

ing  Co.  Surtax 

Year      Deficiency 

25%  Penalty 

Deficiency 

25%  Penalty 

1938          $308.56 

None 

None 

None 

1939             101.97 

None 

$  8,517.78 

$2,129.45 

1940             158.00 

None 

13,740.74 

3,435.19 

1941              25.82 

None 

9,899.35 

None 

1942             243.06 

$278.04 

7,079.22 

1,769.80 

(Seal)            /s/  LUTHER 

A. 

JOHNSON, 

Judge. 
Entered  May  18,  1948. 
[Endorsed] :  June  30,  1948.  [45] 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 
Docket  No.  11853 

WILSON  BROS.  &  CO., 

Petitioner  on  Review, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review, 

PETITION  FOR  REVIEW 

To  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  the  Honorable  Judges 
thereof. 

Wilson  Bros.   &  Co.,   a  corporation   (the   above 
named  Petitioner  on  Review),  hereby  petitions  the 
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United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  the  decisions  entered  May 
18,  1948,  for  the  respective  years  1938  to  1942,  both 
inclusive,  ordering  and  deciding  that  there  are  de- 
ficiencies in  personal  holding  company  surtaxes  for 
those  years,  due  from  this  petitioner  on  review. 
This  petition  for  review  is  filed  pursuant  to  the 
provisions  of  Sections  1141  and  1142  of  the  Inter- 
nal Revenue  Code  and  of  your  Rule  31. 

This  petitioner  on  review  filed  a  personal  hold- 
ing company  return  for  the  year  1941  with  the 
Collector  of  Internal  Revenue  for  the  First  District 
of  California,  whose  office  is  located  at  San  Fran- 
cisco, California,  within  the  Ninth  Judicial  circuit, 
where  this  review  is  sought.  No  personal  holding 
company  return  was  filed  for  any  of  the  years  1938, 
1939,  1940  and  1942.  Pursuant  to  Section  1141(b) 
(2)  of  the  Internal  Revenue  Code  this  petitioner 
and  the  [46]  Commissioner  of  Internal  Revenue 
have  by  stipulation  in  writing  designated  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  as  the  Court  of  review  under  this 
petition  for  review. 

NATURE  OF  CONTROVERSY 

The  question  involved  is  whether  petitioner  may 
deduct  depreciation  and  expenses  in  connection 
with  the  liunber  boats  Idaho  and  Oregon. 

Throughout  the  five  tax  years  1938  to  1942,  both 
inclusive,  petitioner  was  the  owner  of  the  lumber 
steamer  Oregon  and  the  owner  of  a  75%  interest  in 
the  lumber  steamer  Idaho,  both  of  which  steamers 
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it  had  laid  up  in  1929  and  not  operated  thereafter 
to  the  end  of  1942.  The  depreciation  and  expenses 
of  said  vessels  (claimed  and  allowed  for  ordinary 
income  tax  purposes)  for  the  five  years  in  question 
were  as  follows : 

Year  Total  Depreciation         Other  Expenses 

1938  $12,459.96       $10,002.08       $2,457.88 

1939  15,094.35  10,002.08  5,092.27 

1940  15,028.68  10.002.08  5,026.60 

1941  16,166.87  10,002.08  6,164.79 

1942  12,898.05  10,002.08  2.895.97 

This  petitioner  claimed  and  claims  that  it  may 
make  deductions  thereof  in  computing  Title  lA  and 
Subchapter  A  net  income  under  section  406(b)  of 
the  Act  of  1938  and  corresponding  section  505(b) 
of  the  Internal  Revenue  Code.  The  Commissioner 
disallowed  the  deductions  and  the  Tax  Court  sus- 
tained the  disallowance  and  held  against  deducti- 
bility. 

/s/  GEO.  M.  NAUS 

Attorney  for  Petitioner  on  Review. 

[Endorsed] :  T.C.U.S.   Piled  June  30,  1948.  [47] 
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STATEMENT  OP  POINTS 

Comes  now  the  petitioner  on  review  herein  by  its 
attorney  of  record,  and  states  the  points  on  which 
it  intends  to  rely  on  the  review  herein,  to-wit: 
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The  Tax  Court  of  the  United  States  erred  in 
matter  of  law  and  its  decision  was  not  in  accord- 
ance with  law: 

1.  In  concluding  and  holding,  upon  the  facts 
found,  that  there  were  deficiencies  in  personal  hold- 
ing company  surtaxes  for  the  years  1938  to  1942, 
both  inclusive. 

2.  In  concluding  and  holding,  upon  the  facts 
found,  that  petitioner's  depreciation  and  expenses 
in  connection  with  the  boats  Idaho  and  Oregon  were 
not  deductible. 

3.  In  that  its  opinion  and  decisions  are,  upon 
the  facts  found,  contrary  to  law  in  the  matter  of 
personal  holding  company  surtaxes. 

/s/  GEO.  M.  NAUS, 

Attorney  for  Petitioner  on  Review. 

[Endorsed] :  T.C.U.S.   Filed  June  30,  1948.  [48] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  DESIGNATING  VENUE 

Pursuant  to  Section  1141(b)(2)  the  Commis- 
sioner and  the  taxpayer  hereby  designate  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  as  the  Court  to  review  the  decision 
of  The  Tax  Court  entered  May  18,  1948  in  the 
above-entitled  Docket  Number,  upon  the  petition 
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for  review  filed,  or  about  to  be  filed,  by  the  above- 
named  petitioner  Wilson  Bros.  &  Co. 

Dated  June  — ,  1948. 

WILSON  BROS.  &  CO., 

a  corporation, 
By  /s/  F.  A.  WILSON, 
President. 
/s/  GEORGE  M.  NAUS, 

Attorney  for  Petitioner. 
COMMISSIONER  OF 
INTERNAL  REVENUE, 
By  /s/  THERON  L.  CAUDLE, 
Assistant  Attorney  General,  Attorney  for  Respond- 
ent. 

[Endorsed] :  T.C.U.S.    Filed  June  30,  1948.  [49] 
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DESIGNATION  OF  PRINTING 

Comes  now  the  petitioner  on  review  herein,  by 
its  attorney  of  record,  and  pursuant  to  Rules  19(6) 
and  31(3)  of  the  Ninth  Circuit  Court  of  Appeals, 
relies  upon  and  designates  the  entire  record  certi- 
fied by  the  Clerk  of  the  Tax  Court,  and  directs  that"" 
it  be  printed  under  the  supervision  of  the  Clerk  of 
the  Circuit  Court  of  Appeals  as  the  record  on 
review. 

/s/  GEO.  M.  NAUS, 

Attorney  for  Petitioner  on  Review. 

[Endorsed] :  T.C.U.S.    Filed  June  30,  1948.  [50] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ADMISSION  OF  RECEIPT  OF  SERVICE 
COPIES  OF  REVIEW  DOCUMENTS 

The  undersigned  counsel  for  Respondent  on  Re- 
view hereby  admit  receipt  of  service  copies  of  the 
following  documents  on  review: 

1.  Petition  for  review. 

2.  Notice  of  filing  petition  for  review. 

3.  Statement  of  points. 

4.  Designation  of  contents  of  record  on  review. 

5.  Designation  of  printing. 

Dated  at  Washington,  D.  C,  the  2nd  day  of  July, 
1948. 

/s/  CHARLES  OLIPHANT  (CAR), 
Counsel  for  Respondent  on  Review. 

[Endorsed] :  T.C.U.S.  Filed  July  2,  1948.  [51] 
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DESIGNATION  OF  CONTENTS 
OF  RECORD  ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States: 

You  will  please  prepare,  certify  and  transmit  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  a  typewritten  copy 
of  the  record  on  review  herein.  Petitioner  desig- 
nates the  following  portions  of  the  record  and  pro- 
ceedings in  the  Tax  Court  to  be  contained  in  the 
record  on  review: 

1.    Docket  entries. 
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2.  Pleadings:  (a)  Petition  for  Review  of  Defi- 
ciency Determinations,     (b)  Answer. 

3.  Opinion  promulgated  February  5,  1948  (10 
T.C.  No.  30). 

4.  Decision,  entered  May  18,  1948. 

5.  Petition  for  review. 

6.  Notice  of  filing  petition  for  review. 

7.  Statement  of  points. 

8.  Designation  of  contents  of  record  on  review. 

9.  If  the  respondent  on  review  should,  pursuant 
to  [52]  Rule  75(a)  FRCP,  designate  any  additional 
portions  of  the  record  and  proceedings,  then:  (a) 
Respondent's  designation,  (b)  The  additional  por- 
tions designated  by  respondent. 

10.  Stipulation  designating  venue. 

11.  Designation  of  printing. 

12.  Admission  of  receipt  of  service  copies  of 
review  documents. 

13.  This  designation. 

/s/  GEO.  M.  NAUS, 
Attorney  for  Petitioner  on  Review. 

[Endorsed] :  T.C.U.S.  Filed  June  30,  1948.  [53] 


The  Tax  Court  of  the  United  States,  Washington 
[Title  of  Cause.] 

Docket  No.  11853 

CERTIFICATE 

I,  Victor  S.  Mersch,  clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
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going  pages  1  to  53,  inclusive,  contain  and  are  a 
true  copy  of  the  transcript  of  record,  papers,  and 
proceedings  on  file  and  of  record  in  my  office  as 
called  for  by  the  Praecipe  in  the  appeal  (or  ap- 
peals) as  above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  13th  day  of  July,  1948. 

(Seal)  /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the  United  States. 


[Endorsed]:  No.  11980.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Wilson 
Bros.  &  Co.,  Petitioner,  vs.  Commissioner  of  Inter- 
nal Revenue,  Respondent.  Transcript  of  the  Rec- 
ord. Upon  Petition  to  Review  a  Decision  of  The 
Tax  Court  of  the  United  States. 

Piled  July  19,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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No.  11,980 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Wilson  Bros.  &  Co., 

Petitioner  on  Review, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent  on  Review, 


BRIEF  FOR  PETITIONER, 


May  it  please  the  Court: 

This  is  a  petition  for  review^  of  a  decision-  of  the  Tax 
Court  under  which  it  made  a  redetermination^  of  defi- 
ciencies determined  by  the  Commissioner  in  respect  to 
personal  holding  company  surtaxes  for  the  five  calendar 
years  1938  to  1942,  both  inclusive.  The  Commissioner 
determined*  the  surtax  deficiencies  as  follows : 


iIRC  §  1142. 

^The  singular  is  used  for  convenience.  There  are,  however,  five 
years  involved,  i.  e.,  five  deficiencies,  and  therefore  five  decisions, 
but  all  disposed  of  in  a  single  '^decision". 

3IRC  §  272. 

m.  9-28. 


Alleged  Alleged             25% 

Year            Liability        Assessed  Deficiency         Penalty 

1938         $  10,066.65      $ $  10,066.65      $  2,516.66 

1.939             23,494.70        23,494.70          5,873.68 

1940  32,019.46        32,019.46          8,004.87 

1941  17,763.09        17,763.09 

1942  20,152.40        20,152.40          5,038.10 

Totals       $103,496.40      $ $103,496.40      $21,433.31 

The  Tax  Court  redetermined  the  surtax  deficiencies  as 
follows : 

Personal  Holding  Company  Surtax. 

Year                       Deficiency  25%  Penalty 

1938  None  None 

1939  $  8,517.78  $2,129.45 

1940  13,740.74  3,435.19 

1941  9,899.35  None 

1942  7,079.22  1,769.80 


JURISDICTIONAL  STATEMENT. 
The  jurisdiction  of  this  Court  comes  from  Internal 
Revenue  Code,  §§1141  and  1142.  Pursuant  to  U141(b) 
(2)  there  is  a  venue  stipulation  at  R.  51.  The  decision  of 
the  Tax  Court  was  entered  May  18,  1948.  (R.  48.)  The 
petition  for  review  was  filed  with  the  Clerk  of  the  Tax 
Court  on  June  30,  1948.  (R.  50.) 

The  jurisdiction  of  the  Tax  Court  came  from  IRC 
§272.  The  notice  of  deficiency-'  is  dated  May  29,  1946. 
(R.  9.)  The  petition  to  the  Tax  Court  for  a  redetermina- 
tion was  docketed  by  it  on  August  20,  1946.  (R.  2.) 


►IRC  §  272(a)(1). 


STATEMENT  OF  THE  CASE. 

(a)  Notice  of  deficiencies. 

In  the  notice  of  deficiencies  the  Commissioner  deter- 
mined deficiencies  in  personal  holding  company  surtaxes^ 
as  tabulated  supra.  The  Commissioner's  determination 
reads   (R.  13) : 

^^  Expenses  incurred  in  1938  to  1942,  inclusive  in 
in  the  respective  amounts  of  $12,459.96,  $15,094.35, 
$15,028.68,  $16,166.87  and  $12,898.05,  in  connection 
with  the  upkeep  of  certain  boats,  are  not  allowed 
as  deductions  in  computing  Title  lA  and  Subchap- 
ter A  net  income,  under  Section  406(b)  of  the  Reve- 
nue Act  of  1938  and  Section  505(b)  of  the  Internal 
Revenue  Code." 

(b)  Petition  for  redetermination  by  the  Tax  Court. 
[Par.  4] :' 

4.     The  determination   of  taxes   set  forth  in   the   said 

notice  of  deficiency  is  based  upon  the  following  errors: 

*   *   * 

(b)  In  determining  the  tax  liabilities  of  petitioner 
for  personal  holding  company  surtax  for  each  of  the 
years  from  1938  to  1942,  both  inclusive,  the  Commis- 
sioner erroneously  disallowed  deductions  *4n  connection 
with  the  upkeep  of  certain  boats,"  in  computing  Title 
I A  and  Subchapter  A  net  income,  under  Section  406(b) 
of  the  Revenue  Act  of  1938  and  Section  505(b)  of  the 
Internal  Revenue  Code.  Said  disallowed  deductions  are 
in  the  following  amounts : 


^The  notice  also  includes  a  determination  of  ordinary  income 
taxes,  but  those  are  not  brought  up  bv  the  petition  for  review. 

m.  5. 


Year  Amount 

1938  $12,459.96 

1939  15,094.35 

1940  15,028.68 

1941  16,166.87 

1942  12,898.05 


[Par.5]:« 

5.  The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows :  *  *  * 

(b)  Through  the  said  years  1938  to  1942,  both  inclu- 
sive, petitioner  incurred  expenses  in  accordance  with  the 
tabular  statement  of  amounts  set  forth  in  paragraph 
4(b)  hereinabove,  in  connection  with  the  upkeep  of  cer- 
tain boats.  The  boats  were  not  operated  during  those 
years,  but  were  necessary  to  the  business  of  petitioner. 
No  rent  or  other  compensation  was  received  for  or  from 
them,  and  none  was  obtainable,  during  any  of  said  years; 
and  there  was  throughout  a  reasonable  expectation  that 
operation  of  the  boats  would  result  in  a  profit.  They 
were  boats  theretofore  used  in  the  lumber  business  and 
suitable  therefor,  and  have  never  been  used  for  ])ersonal 
pleasure  purposes  nor  suitable  therefor. 

(c)  Answer  of  Commissioner. 

Par.  5(b)  :^  Admits  the  boats  were  not  operated;  de- 
nies the  remaining  allegations  contained  in  subparagraph 
(b)  of  paragraph  5  of  the  petition. 


sR.  6-7. 
OR.  29. 


(d)  Facts  as  found  by  the  Tax  Court. 
[^^ Findings  of  Fact"]i^ 

The  corporation  was  organized  in  December,  1928  by 
[W.  T.  Wilson]  and  his  brother,  F.  A.  Wilson.  *  *  * 
The  brothers  were  successfully  engaged  as  partners  in 
the  milling,  shipping  and  selling  of  lumber  on  the  west 
coast  of  the  United  States.  They  operated  logging  camps 
and  sawmills,  manufacturing  lumber  in  Washington  and 
shipping  it  on  the  two  schooners,  the  Oregon  and  the 
Idaho,  for  sale  in  San  Francisco,  Los  Angeles  and  San 
Diego.  The  business  was  begun  by  their  grandfather, 
continued  by  their  father,  and  they  participated  in  it 
from  early  youth.  After  1928  it  was  conducted  by  the 
corporation.  The  schooner  Oregon,  in  which  the  brothers 
owned  a  100  per  cent  interest,  and  the  schooner  Idaho, 
in  which  they  owned  a  75  per  cent  interest,  were  trans- 
ferred to  the  corporation  at  a  value  of  $175,000.  *  *  * 
F.  A.  Wilson  had  charge  of  maintaining  and  repairing 
the  two  schooners  which  were  not  in  use.  *  *  *  He  and 
[W.  T.  Wilson]  were  both  active  in  seeking  a  purchaser 
or  lessor  for  the  schooners,  and  in  1939  he  made  an  un- 
successful trip  to  the  northwestern  states  in  search  of 
lumber.  *  *  *  In  1938  the  corporation  ceased  to  deal  in 
lumber,  and  its  only  business  was  the  care  of  invest- 
ments and  the  collection  of  dividends  and  a  small  amount 
of  rent.  *  *  *  The  two  schooners,  transferred  to  the  cor- 
poration, are  wooden-hulled  boats  of  1,800  tons,  dead 
weight,  with  cargo  space  for  1,200,000  board  feet  of 
lumber.  After  being  operated  by  the  corporation   foi-   a 


loR.  33.  10  T.  C.  251  (10  T.  C.  No.  30)  promulgated  February 
5,  1948. 


part  of  the  year  1929,  they  were  ^Maid  up"  because  a 
lull  in  the  lumber  market  left  [W.  T.  Wilson]  with  lar^re 
unsold  stocks  on  hand.  For  some  years  thereafter  [W.  T. 
Wilson]  and  his  brother  expected  to  put  the  boats  back 
into  service,  shipping  lumber  in  them  again  when  mar- 
ket conditions  should  improve.  But  in  succeeding  years 
such  conditions  grew  worse,  and  the  boats  have  never 
been  used.  They  have  been  kept  moored,  however,  under 
the  care  of  a  watchman  who  cleans  and  paints  the  super- 
structure, and  at  intervals  of  15  to  18  months  they  are 
placed  in  drydock  for  general  overhauling,  caulking  and 
repairs.  While  not  seaworthy  since  1929,  they  have  been 
maintained  in  such  a  condition  that  they  could  be  made 
so  within  a  period  of  60  to  90  days.  In  1938  [W.  T. 
Wilson]  took  over  individually  a  retail  branch  of  the 
corporation's  business,  selling  pine  to  motion  picture 
studios  and  others  from  the  office  and  lumber  yard  which 
the  corporation  formerly  used.  Since  that  year  the  cor- 
poration has  not  dealt  in  lumber  or  derived  any  income 
from  its  sale.  During  the  years  1938-1942  numerous  ef- 
forts were  made  to  sell  or  lease  the  boats,  some  offers 
Avere  received  but  not  accepted.  Being  of  wood  the  schoon- 
ers are  inferior  to  ships  having  steel  hulls  and  can  not 
be  as  readily  leased  or  sold.  During  the  war  they  were 
not  desired  by  the  Maritime  Commission  because  slow 
and  small.  For  the  years  1938-1942  the  following  amounts 
were  claimed  and  allowed  for  income  tax  purposes  as 
depreciation  and  expenses  connected  with  them : 


Year 

Total 

Depreciation 

Expenses 

1938 

$12,459.96 

$10,002.08 

$2,457.88 

1939 

15,094.35 

10,002.08 

5,092.27 

1940 

15,028.68 

10,002.08 

5,026.60 

1941 

16,166.87 

10,002.08 

6,164.79 

1942 

12,898.05 

10,002.08 

2,895.97 

These  amounts  were  not  allowed  as  deductions  in  the 
determination  of  the  corporation's  personal  holding  com- 
I3any  surtax.  The  corporation  received  no  rent  or  other 
compensation  for  the  use  of  the  boats  in  1938,  1939, 
1940,  1941  and  1942 ;  the  boats  were  not  held  in  the  course 
of  the  corporation's  business  in  those  years  and  were 
not  necessary  to  the  conduct  of  that  business. 

['^  Opinion  "]i«* 

In  determining  the  corporation's  personal  holding  com- 
pany surtax  for  the  years  1938-1942,  the  Commissioner 
disallowed  as  deductions  the  amounts  representing  depre- 
ciation and  expenses  connected  wdth  the  two  schooners 
although  such  amounts  were  deducted  in  his  determina- 
tion of  the  corporation's  income  tax.  The  corporation 
assails  the  disallowance  and  respondent  defends  his  ac- 
tion on  the  ground  that  the  schooners  were  not  property 
of  the  kind  required  by  section  505(b),  Internal  Kevenue 
Code,  to  support  the  deduction.  This  section,  defining 
Subchapter  A  Net  Income  for  computation  of  surtax 
on  a  personal  holding  company,  limits  the  deductions 
available  under  section  23(a),  relating  to  expenses,  and 
section  23(1),  relating  to  depreciation,  to  an  amount 
equal  to  rent  or  other  compensation  from  the  property 


i«^R.  38.  10  T.  C.  255. 
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•directed  unless  it  is  established  to  the  Commissioner  \s 
satisfaction : 

(1)  That  the  rent  or  other  compensation  received 
was  the  highest  obtainable,  or,  if  none  was  received, 
that  none  was  obtainable; 

(2)  That  the  property  was  held  in  the  course  of 
a  business  carried  on  bona  fide  for  profit;  and 

(3)  Either  that  there  was  reasonable  expectation 
that  the  operation  of  the  property  would  result  in 
a  profit,  or  that  the  property  was  necessary  to  the 
conduct  of  the  business. 

Since  the  corporation  derived  no  income  whatever  from 
the  boats,  it  is  entitled  to  the  deductions  claimed  only  if  it 
proves  that  the  three  conditions  are  fulfilled  in  respect  of 
them. 

In  our  opinion  fulfillment  of  none  of  the  conditions 
has  been  affirmatively  shown.  The  boats  were  ^^laid  up'* 
in  1929,  and  while  plausible  that  they  could  not  have 
been  leased  during  the  depression,  we  cannot  believe 
leasing  or  income-producing  operation  impossible  in  1988 
and  succeeding  years,  especially  after  the  outbreak  of 
the  war.  [W.  T.  Wilson]  and  his  brother  admitted  that 
offers  to  buy  or  lease  them  were  received.  They  failed 
to  give  any  details  or  exx)lain  the  business  justification 
for  refusing  all  of  them,  and  since  the  boats  could  have 
been  made  seaworthy,  we  can  not  on  this  record  make 
the  essential  finding  that  some  income  could  not  have 
been  obtained  from  them.  As  the  corporation  ceased  to 
deal  in  lumber  in  1938  and  the  boats  had  not  been  used 
since  1929,  it  is  manifest  that  they  were  not  held  in  the 
course  of  the  corporation's  business,  and  that  they  were 


not  necessary  to  the  conduct  of  its  business.  [W.  T. 
Wilson's]  professed  wish  to  lease  or  sell  them,  indeed, 
is  so  indicative.  Conceivably  there  could  have  been  a 
^treasonable  expectation  that  the  operation  of  the  prop- 
erty would  result  in  a  profit, ''  but  petitioner's  testimony, 
directed  to  establishing  that  the  boats  could  not  be  used, 
leased  or  sold  advantageously,  even  though  not  convinc- 
ing, obviously  does  not  support  an  affirmative  finding 
that  they  could  have  been. 

In  his  brief  petitioner's  counsel  urges  that  section 
505(b)  be  interpreted  according  to  its  spirit  rather  than 
its  letter;  he  quotes  excerpts  from  a  report  of  the  Con- 
gressional Joint  Committee  on  Tax  Evasion  and  Avoid- 
ance (75th  Cong.,  1st  Sess.,  House  Document  No.  337) 
and  from  other  official  statements  to  show  that  its  pro- 
visions were  intended  to  deny  deductions  to  a  corpora- 
tion formed  by  a  wealthy  taxpayer  with  no  other  pur- 
pose than  to  hold  his  securities  and  pleasure  yachts  and 
enjoy  deductions  to  which  the  taxpayer  individually 
would  not  be  entitled.  Petitioner's  corporation,  it  is 
argued,  was  organized  for  a  genuine  business  purpose 
and  does  [sic]  [not]  fall  within  the  class  envisaged  by 
the  statute.  We  agree  that  in  its  genesis  and  original 
operation  it  bore  no  resemblance  to  the  personal  hold- 
ing company  w^hich  the  legislation  was  designed  to  cover. 
But  during  that  period  it  actively  engaged  in  the  lum- 
ber business,  and,  we  may  presume,  derived  more  than 
20  per  cent  of  its  income  from  that  business  so  that  it 
did  not  then  qualify  as  a  personal  holding  company  and 
w^as  not  subject  to  the  taxing  provisions  here  consid- 
ered.   But    its    status    changed   in    1938;    it   discontinued 
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the  lumber  business;  its  assets  consisted  almost  entirely 
of  securities,  having  a  market  value  in  excess  of  $800,000, 
and  two  lumber  boats;  it  became  in  effect  for  its  two 
stockholder  brothers  ''the  incorporated  pocket  book," 
which  Congress  had  in  mind  in  enacting  section  505(b). 
It  is  not  material  that  the  boats  were  not  yachts.  The 
significant  fact  is  that  if  the  brothers  had  owned  them 
directly,  they  would  not  have  been  entitled  to  deductions 
for  depreciation  and  maintenance  expense  because  the 
boats  were  not  used  in  a  business  or  transaction  for 
profit. ^^  And  in  our  opinion  it  was  the  intention  of 
Congress  in  enacting  505(b)  that  the  corporation  hold- 
ing them  be  in  no  more  favorable  a  position  for  claim- 
ing such  deductions.  Accordingly  we  sustain  the  Com- 
missioner's disallowance. 


SPECIFICATION  OF  ERROR. 

The  decision  of  the  Tax  Court  is  not  in  accordance 
with  law^*-  because  it  erred  prejudicially  in  concluding 
and  deciding,  upon  the  facts  found,  that  the  boat  ex- 
penses and  depreciation  were  not  deductible  in  comput- 


' 'Clearly,  at  this  point,  the  opinion  "oes  astray.  There  is  com- 
plete oversight  of,  or  failure  to  give  effect  to,  the  retroactive  amend- 
ment, by  section  121  of  the  Revenue  Act  of  1942,  of  all  earlier 
Acts,  "as  if  they  were  a  ])art  of"  each  ''Revenue  Act  on  the  date 
of  its  enactment".  Before  that  sweeping  retroaction  the  deduction 
section,  §  23(a),  limited  deductions  to  expenses  paid  or  incurred 
"in  carrying  on  airy  trade  or  business' \  and  23(h)  limited  depre- 
ciation to  "property  msed  in  the  trade  or  business".  By  the  retro- 
action under  Act  of  1942,  §  121,  there  was  added  as  allowable 
deductions  under  all  earlier  Acts  exi>enses  and  depreciation  an  to 
"property  held  for  the  production  of  income".  See  §23  under 
"Statutorv  Provisions",  infra. 

i-^IRC  §  1141(c)(1). 
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ing  the  alleged  deficiencies  in  personal  holding  company 
surtaxes.  (For  the  underlying  Statement  of  Points  see 
E.  50.) 


STATUTORY  PROVISIONS. 

As  will  appear  in  the  Argument  infra  this  review 
presents  an  integration  of  section  505(b)  with  the  ex- 
pense and  depreciation  provisions  of  section  23  of  the 
Internal  Revenue  Code,  and  corresponding  portions  of 
earlier  Acts. 


INTERNAL  REVENUE   CODE  §  505(b). 
(a)  The  statute. 
§  505.  Subchapter  A  Net  Income. 

For  the  purposes  of  this  subchapter  the  term  '^Sub- 
chapter A  Net  Income"  means  the  net  income  with  the 
following  adjustments : 

(a)  Additional  deductions.  *  *  * 

(b)  Deductions  not  allowed.  The  aggregate  of  the 
deductions  allowed  under  Section  23(a),  relating  to  ex- 
penses, and  Section  23(1),  relating  to  depreciation,  which 
are  allocable  to  the  operation  and  maintenance  of  prop- 
erty owTied  or  operated  by  the  corporation,  shall  be 
allowed  only  in  an  amount  ecjual  to  the  rent  or  other 
compensation  received  for  the  use  of,  or  the  right  to  use, 
the  property,  unless  it  is  establislied  (under  regulations 
prescribed  by  the  Commissioner  with  the  approval  of  the 
Secretary)  to  the  satisfaction  of  the  Commissioner: 
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(1)  That  the  rent  or  other  c'Oiui)ensation  received  was 
the  highest  obtainable,  or,  if  none  was  received,  that  none 
was  obtainable; 

(2)  That  tlie  ])roperty  was  lield  in  tlie  course  of  a 
business  carried  on  bona  fide  for  profit;  and 

(3)  Either  that  there  was  reasonable  expectation  tliat 
the  operation  of  the  property  would  result  in  a  ])]•() fit, 
or  that  the  i)roi)erty  was  necessary  to  the  conduct  of  tlu^ 
business. 

(b)  Legislative  history. 

Section  505(b)  of  the  Code  oi-i^inated  in  th(^  first  section 
of  Revenue  Act  of  1937,  which  recast  ^351,  "Surtax  on 
Personal  Holding  Companies",  of  tiie  1930  Act  into 
amended  or  new  Sections  351  to  356.  Section  35(){b)  is 
the  relevant  section,  and  in  turn  thiough  the  1938  Act, 
H06(b),  was  carried  into  the  Code  as  §  505(b).  The 
starting  point  is  therefore  the  Act  of  1937.  (Generally, 
see  Paul,  The  Background  of  the  Revenue  Act  of  1937, 
5  Univ.  of  Chicago  Law  Rev.  41.) 

The  report  of  the  joint  committee  on  Tax  Evasion  and 
Avoidance  (75th  Cong.,  1st  sess.,  House  Doc.  No.  337), 
opens  on  the  first  page  with  a  reprint  of  the  President's 
Message  of  June  1,  1937,  to  the  Congress.  The  message 
embodied  the  whole  of  a  letter  of  May  29,  1937,  to  the 
President  from  the  Secretary  of  the  Treasury.  Inter  alia 
the  Secretary  said: 

'^I  herewith  enumerate  some  of  the  principal  de- 
vices now  being  employed  by  taxpayers  with  large 
incomes  for  the  purpose  of  defeating  the  income 
taxes  which   would  normally   be   payable   by   them." 
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From  page  3  of  the  report  of  the  joint  committee  we  quote 
the  fourth  in  the  Secretary's  enumeration: 

'*4.     The  Device  of  Incorporating  Yachts  and 
Country  Estates 

Many  wealthy  taxpayers  today  are  dodging  the  ex- 
press provisions  of  the  law  denying  deductions  far 
personal  expenses  by  incorporating  their  yachts  or 
their  country  estates,  turning  over  to  the  yacht  or 
to  the  estate  securities  >delding  an  income  just  suf- 
ficient to  pay  the  entire  expense  of  operation.  Hun- 
dreds of  thousands  of  dollars  in  income  taxes  are 
annually  avoided  in  this  way. 

Thus,  one  man's  yacht  is  owned  by  his  personal 
holding  company,  along  with  $3,000,000  in  securities. 
He  rents  the  yacht  from  his  company  for  a  sum  far 
less  than  the  cost  of  upkeep,  and  the  company  uses 
its  income  from  the  securities  to  pay  the  wages  of 
the  captain  and  crew,  the  expenses  of  operating  the 
yacht,  and  an  annual  depreciation  allowance.  None 
of  these  items  would  be  deductible  if  this  individual 
owned  the  yacht  personally. 

A  great  many  wealthy  taxpayers  are  utilizing  a 
similar  arrangement  for  the  operation  of  their  country 
places  and  town  houses. 

One  man  has  placed  his  $5,000,000  city  residence  in 
such  a  corporation;  another  his  racing  stable  whose 
losses  last  year  were  nearly  $200,000.  The  tax  sav- 
ings he  thus  sought  to  obtain  through  the  use  of  the 
holding  company  were  $140,000. 

One  wealthy  woman  has  improved  on  the  general 
plan  of  evasion  by  causing  her  personal  holding  com- 
pany, which  owTis  her  country  place,  to  employ  her 
husband  at  a  salary  to  manage  it.    She  can  thereby 
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supply  him  with  pocket  money,  and  in  effect  claims 
a  tax  deduction  for  the  expense  of  maintaining  him." 

By  joint  resolution  of  June  11,  1937,  a  joint  committee 
on  tax  evasion  and  avoidance  was  created  and  the  joint 
committee  be^j^an  public  liearins^s  on  June  17,  1937.  (report 
page  6.)    Inter  alia  the  committee  reported  (page  12)  : 

** Increased  use  is  being  made  of  the  device  of  in- 
corporating yachts,  city  residences,  country  estates, 
etc.,  in  order  to  avoid  taxation  of  income  at  the  rates 
prescribed  in  the  higher  individual  surtax  brackets  or 
to  obtain  the  benefit  of  deducting  as  corporation  ex- 
penditures items  not  allowed  to  individuals,  or  both. 
The  cases  presented  to  the  committee  indicate  that 
the  plan  in  general  consists  of  the  transfer  of  the 
yacht  or  the  real  estate  to  a  corporation  for  stock, 
or  as  paid-in  surplus,  or  the  yacht  or  real  estate  is 
purchased  with  cash  provided  by  the  stockholders. 
Securities,  producing  suthcient  income  to  absorb  cor- 
porate expenditures,  are  then  turned  over  to  the 
corporation  for  stock  or  as  paid-in  surplus.  To  lend 
color  to  the  alleged  business  activity  and  to  bring 
the  corporation's  gross  income  outside  of  the  provi- 
sions of  section  351  of  the  existing  law,  the  cori)ora- 
tion  charges  its  principal  stockholder  some  rent  for 
the  use  of  the  yacht  or  real  estate.  The  rent  ])aid 
is  usually  much  below  the  cost  of  the  operation  of 
the  property  and  nmch  below  the  amount  w^hich  would 
be  charged  in  an  arm's  length  transaction.  Since 
all  expenses  and  losses  of  the  corporation  are  claimed 
as  deductions  in  computing  the  income  of  the  cor- 
poration, a  large  part  of  the  investment  income  is 
absorbed  by  expenses  and  losses  incurred  in  the 
operation  of  the  yacht  or  the  real  })roperty.  Since 
rents  are  not  now  included  for  the  purpose  of  deter- 
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mining  whether  or  not  a  corporation  is  a  personal 
holding  company,  the  taxpayer  may  also  fix  the 
amount  of  the  rent  for  the  yacht  or  real  estate  in  an 
amount  sufficient  to  bring  his  other  investment  income 
below  the  80-percent  test  required  under  section  351 
of  existing  law. 

The  committee  finds  no  justification  for  permitting 
such  tax  advantage  to  these  self-incorporated  indi- 
viduals. It  is,  therefore,  suggested  that  the  definition 
of  personal  holding  company  be  so  framed  as  to  in- 
clude in  the  80-percent  test  the  full  amount  received 
as  rent  or  other  compensation  for  the  use  of  property 
by  a  corporation  from  any  individual  (whether  a 
shareholder  or  not),  who,  together  with  his  family 
and  partners  owns  (directly  or  indirectly)  25  percent 
or  more  in  the  value  of  the  securities  which  con- 
stitute 'outstanding  stock.' 

The  committee  also  recommends  that  there  should 
be  disallowed  as  a  deduction  from  gross  income,  the 
expenses  of  operation  and  maintenance  (including  de- 
preciation) of  property  owned  or  operated  by  a  per- 
sonal holding  company  to  the  extent  that  expenses 
exceed  the  rent  or  other  compensation  for  the  use  of 
such  property,  unless  it  is  established  to  the  satis- 
faction of  the  Commissioner — 

(A)  That  the  rent  or  other  property  received  is 
the  highest  obtainable ; 

(B)  That  the  property  was  held  in  the  course  of 
business  carried  on  bona  fide  for  profit;  and 

(C)  That  there  was  reasonable  expectation  that 
the  operation  of  the  property  would  result  in  a  profit, 
or  that  such  property  was  necessary  to  the  conduct 
of  the  business. 
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To  prevent  a  ])ersonal  liolding  company  from  cliar^- 
ing  expenses  in  excess  of  its  income  for  the  operation 
and  maintenance  of  ])roperty,  such  as  yachts,  city 
residences  and  country  estates,  etc.,  against  its  invest- 
ment income,  such  expenses  should  be  disallowed  un- 
less the  corporation  can  meet  the  conditions  outlined 
above.  This  has  the  efPect  of  placing  the  personal 
holding  company  on  the  same  basis,  in  this  respect, 
as  an  individual  who  cannot  offset  his  personal  ex- 
penses against  his  income.  If  the  corporation  estab- 
lishes to  the  satisfaction  of  the  commissioner  that 
the  second  test  is  satisfied  and  that  the  property  was 
necessary  to  the  conduct  of  such  business,  it  will  not 
be  necessary  to  prove  there  was  reasonable  expecta- 
tion that  the  operation  of  the  property  would  result 
in  a  profit,  in  order  to  obtain  a  full  deduction. 

This  provision  would  not  apply  to  a  farm  or  a 
racing  stable  operated  by  the  corporation  itself  where 
more  than  20  percent  of  the  gross  income  of  such 
corporation  came  from  such  operations.  This  is  be- 
cause the  corporation  must  first  be  a  personal  hold- 
ing company  before  this  provision  will  ai)ply.  More- 
over, even  if  such  a  corporation  is  a  personal  holding 
company  because  more  than  80  percent  of  its  income 
comes  from  investment  sources,  it  will  still  have  the 
opportunity  of  escaping  this  provision  by  establishing 
that  the  property  was  held  in  the  course  of  a  bona 
fide  business  carried  on  for  profit  and  that  such 
property  was  necessary  for  the  conduct  of  the  busi- 
ness. Even  where  an  investment  corporation  is  run- 
ning a  yacht,  city  residence,  or  country  estate  on  the 
side,  it  is,  nevertheless,  recognized  that  certain  prop- 
erty may  be  necessary  for  the  conduct  of  its  invest- 
ment business,  such  as  typewriters,  office  furniture, 
automobiles,  and  the  like.  Expenses  attributable  to 
such  property  would  satisfy  the  third  test." 
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That  portion  of  the  report  is  grounded  in  large  part  on 
the  statements  at  the  hearings  (Hearings,  pages  225  and 
226)  of  a  designated  spokesman  of  the  Treasury  (Mr. 
Arthur  H.  Kent,  assistant  general  counsel,  Treasury 
Department),  i.  e. : 

^^The  plan  of  reduction  of  tax  by  the  corporate 
device  is  very  simple  for  an  individual  of  large 
means.  All  that  is  necessary  is  that  he  form  a  cor- 
poration, the  articles  of  incorporation  of  which  are 
made  sufficiently  broad  to  permit  it,  in  addition  to 
investing  in  securities,  to  own  and  operate  real  es- 
tate, and  to  own  and  operate,  lease  or  rent  yachts 
or  other  property  which  he  uses  for  personal  enjoy- 
ment. The  yacht  or  the  real  property  or  both  are 
thus  conveyed  to  the  corporation  in  exchange  for  its 
stock  or  as  paid-in  surplus,  or  are  purchased  by  the 
corporation  with  cash  previously  advanced  by  the 
stockholder.  Income-producing  securities  are  then 
turned  over  to  the  corporation  (usually  a  domestic 
one)  for  stock  or  as  paid-in  surplus  so  as  to  provide 
it  with  a  substantial  income  with  which  to  defray 
alleged  operating  expenses.  In  most  instances  pos- 
sibly in  order  to  lend  some  color  to  its  alleged  busi- 
ness activities,  the  corporation  mil  charge  its  sole 
or  principal  stockholder  charter  fees  for  the  use  of 
the  yacht  or  rent  for  occupying  the  residence  or  other 
estate.  Such  charges  for  fees  or  rents  are  typically 
far  below  the  actual  costs  of  the  operation  and  main- 
tenance or  depreciation  of  the  property,  and  usually 
much  below  the  amount  which  would  have  to  be 
charged  in  an  arm^s  length  transaction  to  yield  a 
fair  return  upon  the  value  of  the  property  regarded 
as  an  investment. 

The  corporation  claims  to  be  carrying  on  a  business 
as  permitted  by  its  articles  of  incorporation  and  de- 
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fends  its  claim  to  a  deduction  of  the  expenses  on  tlie 
ground  that  section  23(a)  of  the  Revenue  Act  of 
1936  and  the  corresponding  })rovision  of  prior  acts 
permits  a  deduction  for  all  ordinary  and  necessary 
expenses  paid  or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business. 

It  has  been  very  generally  assumed  that  the  busi- 
ness of  a  corporation  comprehends  all  its  actual 
activities  which  it  is  empowered  by  its  charter  to 
carry  on  and  which  are  therein  declared  to  be  the 
objects  of  its  incorporation.  In  the  cases  of  a  great 
majority  of  corporations  formed  bona  fide  to  carry 
on  commercial  enterprises  for  profit,  this  assump- 
tion no  doubt  accords  with  the  realities.  It  is  difficult 
to  believe,  however,  that  the  Congress  ever  contem- 
plated or  exj)ected  that  the  device  of  incorporation 
would  be  abused  by  individuals  in  order  to  obtain 
tax-saving  deductions  foi*  expenditures  which  would 
be  disallowable,  if  claimed  by  them  as  individuals, 
under  the  clear  language  of  section  24  (a)  (1),  which 
provides  that  'no  deduction  shall  in  any  case  be  al- 
lowed in  respect  of  (1)  personal,  living,  or  family 
expenses.* 

The  investigation  so  far  made,  which  is  far  from 
complete,  indicates  that  this  device  of  creating  cor- 
porations for  the  purposes  of  holding,  maintaining, 
and  operating  yachts,  city  mansions,  country  estates, 
and  racing  stables  in  such  manner  as  possibly  to 
nullify  the  effect  of  the  express  provisions  of  the 
statute,  which  deny  or  limit  the  deduction  of  personal 
expenses,  is  now  being  employed  by  many  wealthy 
taxpayers  and  that  there  is  a  tendency  toward  in- 
creased use  of  it.  The  potential  menace  to  the  in- 
tegrity of  the  revenues  which  it  contains  is  very  great 
for  it  is  capable  of  profitable  use  by  any  taxpayer 
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who  owns  property  requiring  large  personal  expen- 
ditures and  who  also  owns  a  substantial  amount  of 
income-producing  property. ' ' 


At  this  point  in  his  testimony  Mr.  Kent  presented  the 
following  detailed  statement  with  respect  to  Mr.  Alfred  P. 
Sloan's  yacht  Rene  (incorporated  as  Rene  Corporation) 
and  Mrs.  Emily  R.  Cadwalader's  yacht  Savarona  (incorpo- 
rated as  Savarona  Ship  Corporation).  Yacht  Rene  (page 
227): 


Yacht  expenses 

Revenue  from 

exclusive  of  taxes 

Loss  on 

Year 

charter  hire 

and  interest 

Operation 

1931 

$108,000.00 

$161,514.20 

$53,514.20 

1932 

108,000.00 

104,349.21 

3,650.79 

1933 

None 

34,423.45 

34,423.45 

1934 

90,113.73 

151,216.69 

61,102.96 

1935 

116,986.89 

134,009.93 

67,023.04 

1936 

119,608.78 

185,670.32 

36,061.54 

Total     $542,709.40 

$821,183.80 

$278,474.40 

Yacht  Savarona  (page  232) 

; 

Revenue  from 

Expense  of 

Loss  on 

Year 

charter  hire 

operating  yacht 

Operation 

1931 

$  75,000.00 

$    145,346.36 

$  70,346.36 

1932 

137,922.35 

152,408.15 

14,485.80 

1933 

28,613.47 

208,585.03 

179,971.56 

1934 

. 

168,891.33 

168,891.33 

1935 



170,784.51 

170,784.51 

1936 

191,007.03 

191,007.03 

Total     $241,535.82 

$1,037,022.41 

$795,486.59 
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II. 

INTERNAL  REVENUE  CODE  §  23. 
(a)  The  statute. 

All  of  the  revenue  acts,  from  the  ])eginnin^^  in  1913, 
i.e.,  including  the  Acts  of  1936,  1937,  1938  and  the  Code, 
were  retroactively  amended  by  Section  121  of  the  Act  of 
1942  as  follows : 

**Sec.  121.     Nox-Tradk  ok  Non-Busexess  Deductions. 

(a)  Deductions  for  Expenses. — Section  23(a)  (re- 
lating to  deduction  for  expenses)  is  amended  to  read 
as  follows: 

'  (a)     Expenses. — 

'(1)     Trade  or  Business  Expenses. —  *  *  * 

'(2)  Non-Trade  or  Non-Business  Expenses. — 
In  the  case  of  an  individual,  all  the  ordinary  and 
necessary  expenses  paid  or  incurred  during  the  tax- 
able year  for  the  production  or  collection  of  income, 
or  for  the  management,  conservation  or  maintenance 
of  property  held  for  the  production  of  income.'  *  *  * 

(b)  *  *  * 

(c)  Depreciation  Deduction. — The  first  sentence 
of  section  23(1)  (relating  to  deduction  for  deprecia- 
tion) is  amended  to  read  as  follows:  'A  reasonable 
allowance  for  the  exhaustion,  wear  and  teai'  (includ- 
ing a  reasonable  allowance  for  obsolescence)  — 

'(1)     of  property  used  in  tlie  trade  or  business, 
or 

*(2)     of    property    held    for    tlie    ])i-()(luction    of 
income. ' 

(d)  Taxable  Years  to  Which  Amendments 
Applicable. — The  amendments  made  bv  this  section 
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shall  be  applicable  to  taxable  years  beginning  after 
December  31,  1938. 

(e)  Retroactive  Amendments  to  Prior  Revenue 
Acts. — For  the  purposes  of  the  Revenue  Act  of  1938 
or  any  prior  revenue  Act  the  amendments  made  to 
the  Internal  Revenue  Code  by  this  section  shall  be 
effective  as  if  they  were  a  part  of  such  Revenue  Act 
on  the  date  of  its  enactment." 

(b)  Legislative  history. 

The  committee  reports,  Act  of  1942  (C.B.  1942-2: 
House,  page  372,  at  429-430;  Senate,  page  504,  at  570- 
571)  say: 

^'Section  118.  Non-Trade  or  Non-Business  De- 
ductions. 

This  amendment  allows  a  deduction  for  the  or- 
dinary and  necessary  expenses  of  an  individual  paid 
or  incurred  during  the  taxable  year  for  the  pro- 
duction and  collection  of  income,  or  for  the  manage- 
ment, conservation,  or  maintenance  of  property  held 
by  the  taxpayer  for  the  production  of  income,  whether 
or  not  such  expenses  are  paid  or  incurred  in  carry- 
ing on  a  trade  or  business,  and  also  allows  a  deduc- 
tion for  the  exhaustion  and  wear  and  tear  (including 
a  reasonable  amount  of  obsolescence)  on  property 
held  for  the  production  of  income,  Avhether  or  not  such 
property  is  used  by  the  taxpayer  in  a  trade  or  busi- 
ness. 

For  an  expense  to  be  deductible  under  this  section, 
it  must  have  been  incurred  either  (1)  for  the  pro- 
duction or  collection  of  income,  or  (2)  for  the  man- 
agement, conservation,  or  maintenance  of  property 
held  for  the  production  of  income.  Ordinary  and 
necessary  expenses  so  paid  or  incurred  are  deductible 
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under  section  23(a)  (2)  even  thougli  they  are  not 
paid  or  incurred  for  the  i)roduction  or  collection  of 
income  of  the  taxable  year  or  for  the  management, 
conservation  or  maintenance  of  ])i()|)erty  hc^ld  for  tlie 
production  of  such  income.  The  term  *  income*  for 
this  purpose  comprehends  not  merely  income  for  the 
taxable  years  but  also  income  which  the  taxpayer 
has  realized  in  a  prior  taxable  year  or  may  realize 
in  subsequent  taxable  years,  and  is  not  confined  to 
recurring  income  Ijut  applies  as  well  to  gain  from  the 
disposition  of  property.  Expenses  incurred  in  man- 
aging or  consei-^dng  property  held  for  investment  may 
be  deducti])le  under  this  provision  even  though  there 
is  no  likelihood  that  the  property  will  be  sold  at  a 
profit  or  will  otherwise  be  productive  of  income.  The 
expenses,  howe^^er,  of  carrying  on  a  transaction  which 
does  not  constitute  a  trade  or  business  of  the  tax- 
payer and  is  not  carried  on  for  the  production  of  in- 
come or  for  the  management,  conservation,  or  main- 
tenance of  property,  but  which  is  carried  on  primarily 
as  a  sport,  hobby,  or  recreation  are  not  allowable  as 
nontrade  or  nonbusiness  expenses. 

Expenses,  to  be  deductible  under  section  23(a)  (2), 
must  be  ordinary  and  necessary,  wiiich  rule  ])resup- 
poses  that  they  must  be  reasonable  in  amount^ '^  and 
must  bear  a  reasonable  and  proximate  relation  to  the 
production  or  collection  of  income,  or  to  the  manage- 
ment, conservation,  or  maintenance  of  property  held 
for  that  purpose.  *  *  * 

Subsection  (d)  of  this  section  amends  section  23 
(1)  of  the  Internal  Revenue  Code  so  as  to  allow,  in 
addition  to  the  deduction  allowable  under  the  existing 
law,  a  deduction  for  the  exhaustion,  wear  and  tear  of 


i-^At  bar  they  were  allowed  by  the  Commissioner  for  purposes  of 
ordinary  income  tax. 
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property  held  by  the  taxpayer  for  the  production  of 
income,  whether  or  not  the  property  in  question  is 
used  in  the  trade  or  business  of  the  taxpayer,  in- 
cluding a  reasonable  allowance  for  obsolescense.  Ex- 
cept for  this,  the  new  allowance  is  subject  to  the 
same  limitations  and  restrictions  which  have  been 
applicable  under  this  section  prior  to  the  present 
amendment. 

The  amendments  made  to  the  Internal  Revenue 
Code  by  this  section  are  applicable  to  all  taxable 
years  beginning  after  December  31,  1938.  These 
amendments  shall  also  be  effective  as  if  they  were  a 
part  of  the  Revenue  Act  of  1938  or  any  prior  Revenue 
Act  on  the  date  of  its  enactment.'' 

Patterned  on  those  reports,  Reg.  Ill,  §  29.23(a)-15^^  says: 
a*  *  *  rpj^^  term  *  income'  ['held  for  the  production 
of  income']  for  the  purpose  of  section  23(a)  (2) 
comprehends  not  merely  income  for  the  taxable  year 
but  also  income  which  the  taxpayer  has  realized  in 
a  prior  taxable  year  or  may  realize  in  subsequent 
taxable  years;  and  is  not  confined  to  recurring  in- 
come but  applies  as  well  to  gains  from  the  disposition 
of  property.  *  *  *  Expenses  incurred  in  managing, 
conserving,  or  maintaining  property  held  for  invest- 
ment may  be  deductible  under  this  provision  even 
though  the  property  is  not  currently  productive  and 
there  is  no  likelihood  that  the  property  will  be  sold 
at  a  profit  or  will  otherwise  be  productive  of  in- 
come and  even  though  the  property  is  held  merely  to 
minimize  a  loss  with  respect  thereto.  The  expenses, 
however,  of  carrying  on  transactions,  which  do  not 
constitute  a  trade  or  business  of  the  taxpayer  and 


i^Extended  by  the  first  sentence  of  §  29.23 (1)-1  to  depreciation 
deductions. 
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are  not  carried  on  for  tlie  production  or  collection  of 
income  or  for  the  management,  conservation,  or  main- 
tenance of  property  held  for  the  production  of  income, 
but  which  are  cari'ied  on  primarily  as  a  sport,  hobby, 
or  recreation  are  not  allowable  as  nontrade  and  non- 
business expenses.  *  *  *" 


ARGUMENT. 
The  question  on  this  review  is  addressed  to  the  legal 
conclusion  drawn  by  the  Tax  Court  from  the  facts  found 
by  it.  A  ^^ decision''  or  ''judgment"  is  simply  the  legal 
conclusion  drawn  by  a  Court  from  the  facts  found.  No 
(juestion  of  sufficiency  or  weight  of  evidence  is  here 
present.  Findings  rest  upon  the  evidence,  but  the  judg- 
ment, ''decision,"  rests  upon  the  findings.  This  review 
relates  to  the  meaning  and  application  of  the  words  of 
a  statute  to  the  facts  found,  and  is  therefore  outside  the 
Dobson  rule:  McWilliams  v.  CJ.R,,  331  U.S.  694,  703, 
last  paragraph.  We  therefore  turn  to  the  questions  of 
meaning  and  application: 

(a)  If  the  boats  had  been  held  by  an  individual  instead  of  by  a 
corporation  the  expense  and  depreciation  would  have  been 
allowable  deductions. 

Prior  to  1942  the  statutory  words  of  the  earlier  Acts, 
from  the  beginning  in  1913,  were:  (1)  as  to  Expenses, 
"in  carrying  on  any  trade  or  business";  and  (2)  as  to 
Depreciation,  "wear  and  tear  of  property  used  in  the 
trade  or  business."  The  pre-1942  words  therefore  fit  the 
following  passage  in  the  Tax  Court's  decision  at  bar 
(10  T.  C.  at  259): 
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^'The  significant  fact  is  that,  if  the  brothers  had 
owned  [the  boats]  directly,  they  would  not  have  been 
entitled  to  deductions  for  depreciation  and  mainte- 
nance expense,  because  the  boats  were  not  used  in 
a  business  or  transaction  for  profit." 

Although  the  five  tax  years  at  bar  are  1938-1942,  never- 
theless §  121  of  the  Act  of  1942  amended  deduction  Sec- 
tion 23  of  the  Code  and  the  1938  Act  retroactively.  By 
the  retroaction  Section  23  became,  as  to  both  expenses 
and  depreciation,  as  if  from  the  beginning  it  had  read: 
^^(1)  of  property  used  in  the  trade  or  business,  or  (2) 
of  property  held  for  the  production  of  income."  The 
1942  Act  thereby  introduced  the  new  concept  of  '^non- 
trade  or  non-business"  deductions,  and  coined  the  new 
inclusionary  phrase  '^  property  held  for  the  production 
of  income"  in  antithesis  of  ''sport,  hobby  or  recreation," 
which  when  tacked  to  the  previously  established  express 
exclusion  of  an  individual's  "personal,  living  or  family 
expenses"  rounds  out  the  antithesis  to  "property  held 
for  the  production  of  income."  This  is  abundantly  made 
clear  in  the  Committee  Reports  under  the  1942  Act,  set 
out  supra  under  "Statutory  Provisions."  The  correct 
legal  conclusion  from  the  facts  as  found  by  the  Tax 
Court  with  respect  to  the  boats  is  that  they  were  "prop- 
erty held  for  the  production  of  income."  This  is  true, 
as  stated  in  the  Committee  reports,  "even  though  there 
is  no  likelihood  that  the  property  will  be  sold  at  a  profit 
or  will  otherwise  be  productive  of  income."  In  conse- 
quence, the  lumber  boat  expense  and  depreciation  are 
proper  items  of  deduction  by  an  individual. 
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(b)     Integration  of  §  23  with  §  505. 

In  1937  the  current  revenue  act  was  the  Act  of  1936. 
The  Act  of  1937  was  not  a  revenue  act  but  was  an  act 
aimed  against  evasion  and  avoidance  of  the  revenue 
Act  of  1936.  The  Act  of  1937  was  a  dependent,  not  an 
independent,  statute.  It  is  purely  a  dependent  statute 
^  designed  to  prevent  tax  avoidance. '^  It  is  not  to  be 
read  alone,  but  must  be  integrated  with  its  basic  revenue 
Act  of  1936,  to  deterinino  what  loophole  was  to  be  plugged, 
i.e.,  the  general  deduction  sections  of  the  basic  act. 

The  true  basis  of  interpreting  the  1937  Act  was  stated 
under  that  Act  in  Musselman  Hiih-Brake  Co.  v.  Commis- 
sioner, 6  Cir.,  139  F.  (2d)  65,  67,  col.  2,  as  follows: 

*' Taxing  statutes  must  be  applied  within  reason- 
able limits  and  construed  in  the  light  of  their  pur- 
pose. One  designed  to  prevent  tax  avoidance  may, 
under  some  circumstances,  be  liberally  interpreted  in 
favor  of  the  taxpayer  by  confining  its  scope  to  the 
object  of  its  creation. 

It  is  necessary  to  read  Sections  23(a)  (1)  and  24(c) 
(1)  together  in  order  to  arrive  at  the  intention  of  the 
Congress  under  the  long  established  rule  that  the 
purpose  of  the  enactment  is  to  be  deduced  from  a 
view  of  every  material  part  of  the  statute  on  the  sub- 
ject. Helvering  v.  Rebsamen  Motors,  Inc.,  8  Cir., 
128  F.  (2d)  584. 

We  are  not  here  concerned  with  the  rule  that  de- 
ductions are  a  matter  of  legislative  grace  and  there- 
fore the  taxpayer  must  bring  a  claimed  deduction 
clearly  within  the  terms  of  the  statute,  because  the 
statutes  we  are  considering  all  relate  to  deductions. 
When  Section  23  is  applied,  the  deductions  in  ques- 
tion are  clearly  allowable,  but  for  Section  24(c).  So, 
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the  rule  applies  that  the  two  sections  should  be 
integn^ated  to  carry  into  effect  their  combined  purpose. 
Anderson  v.  Pacific  Coast  S.  &  S.  Co.,  225  U.  S. 
187,  203.'' 

Similarly,  when  the  deduction  sections  of  the  1936  Act 
and  the  loophole  plugging  sections  of  the  1937  Act  were 
carried  forward  into  the  1938  Act  and  in  turn  into  the 
Code.  Helvering  v.  Morgan's^  Inc.,  infra;  Ozawa  v,  U.  S,, 
infra;  U,  S.  v,  Hutcheson,  infra.  We  state  those  cases: 

The  corporation  Morgan's,  Inc.,  on  June  1,  1925,  affil- 
iated with  the  corporation  Haines  Furniture  Company, 
and  in  its  return  of  income  taxes  for  the  full  year  1925 
made  separate  income  tax  returns,  one  for  the  fraction 
of  five  months  before  affiliation  and  the  other  for  the 
remaining  fraction  of  seven  months.  In  the  respective 
periods  of  five  and  seven  months  in  1925,  and  during 
1926,  it  suffered  net  losses  but  made  a  net  profit  in  1927. 
The  literal  reading  of  Act  of  1926,  §  200(a),  was  ^^The 
term  'taxable'  year  includes,  in  the  case  of  a  return  made 
for  a  fractional  part  of  a  year,"  and  §  206(b)  permitted 
a  carry-forward  of  a  net  loss  ''for  any  taxable  year" 
and  deduction  of  it  through  two  succeeding  taxable  years. 
The  Conmiissioner  sought,  upon  a  literal  application 
of  the  words  of  §  200(a),  to  exclude  a  carry-forward 
of  the  fraction  of  five  months  through  two  succeeding 
"taxable  years."  In  ruling  against  that  contention  the 
Court  said,  Helvering  v.  Morgan's,  Inc.,  293  U.S.  121, 
at  126: 

"But  the  true  meaning  of  a  single  section  of  a 
statute  in  a  setting  as  complex  as  that  of  the  revenue 
acts,  however  precise  its  language,  cannot  be  ascer- 
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tained  if  it  be  considered  apart  from  related  sec- 
tions, or  if  the  mind  be  isolated  from  the  history 
of  the  income  tax  legislation  of  which  it  is  an  integral 

Takao  Ozawa  was  entitled  to  have  his  apjjlication 
for  naturalization  granted  if  the  words  of  the  natural- 
ization Act  of  1906  were  literally  applied  without  depend- 
ent consideration  of  the  naturalization  title  of  the  Ke- 
vised  Statutes,  but  in  Ozawa  v.  U.  S.,  260  U.S.  178,  he 
was  denied  naturalization  because  the  Court  ruled  that 
it  was  unreasonable  to  make  such  literal  application  *'at 
variance  with  the  policy  of  the  legislation  as  a  whole,*' 
and  that  to  find  and  give  effect  to  the  underlying  legis- 
lative purpose  the  Court  could  **look  to  the  reason  of 
the  enactment,  and  imjuire  into  its  antecedent  history.'' 
(260  U.S.  at  194.) 

The  indictment  in  U.  S.  v.  Hutcheson,  312  U.S.  219, 
was  good  under  a  literal  reading  and  application  of  the 
Sherman  Act,  but  was  held  bad  because  outside  the 
Congressional  purpose  under  the  Norris-LaGuardia  Act. 
The  Court  said  that  the  words  of  a  statute  should  ^'not 
be  read  in  a  spirit  of  mutilating  narrowness."  (312  U.S. 
at  235.) 

(c)  The  purpose  and  intent  of  the  Congress  in  enacting  §  505. 
It  is  perfectly  clear  that  the  purpose  of  the  Congress 
was  and  is  simply  to  deny  to  a  ^* personal  holding  com- 
pany" as  a  corporation  any  deduction  not  permitted  if  a 
yacht  or  boat  were  held  by  an  individual.  That  is  the 
whole  of  the  field  of  application  of  the  statute,  the  test  of 
application. 
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It  is  difficult  to  imagine  a  case  in  which  materials  for 
ascertaining  the  purpose  and  intent  in  enactment  of  a 
statute  could  be  clearer  than  in  the  enactment  of  the  Act 
of  1937.  It  is  fully  and  clearly  spelled  out  in  the  ^^Legis- 
lative History''  set  out  supra  under  §  505(b). 

The  literal  words  of  a  statute  must  be  literally  applied, 
but  the  purpose  and  intent  of  the  legislature  must,  if 
clearly  known,  furnish  the  guide  to  the  field  of  application 
of  the  statutory  words. 

In  Brown  v.  Duchesne,  19  How.  (60  U.S.)  183,  the  suit 
was  for  damages  for  alleged  infringement  of  a  patent 
issued  pursuant  to  the  act  of  Congress  for  a  new  and 
useful  improvement  in  constructing  the  gaif  of  sailing 
vessels,  and  was  brought  by  the  patentee  against  the  alien 
owner  of  a  foreign  flag  vessel  which  was  temporarily 
within  the  port  of  Boston.  It  was  clear  that  the  infringe- 
ment suit  was  literally  within  the  words  of  the  Act,  but 
it  failed  because  wholly  outside  the  field  of  application 
intended  by  the  Congress.  The  Court  said  that  although 
the  case  fell  within  the  letter  of  the  statute,  ^Hhe  Court 
is  of  opinion  that  cases  of  that  kind  were  not  in  the  con- 
templation of  Congress  in  enacting  the  patent  laws,  and 
cannot,  upon  any  sound  construction,  be  regarded  as 
embraced  in  them.  *  *  *  We  think  these  laws  ought  to  be 
construed  in  the  spirit  in  which  they  were  made — that  is, 
as  founded  in  justice — and  should  not  be  strained  by  tech- 
nical constructions  to  reach  cases  which  Congress  evi- 
dently could  not  have  contemplated,  without  departing 
from  the  principle  upon  which  they  were  legislating,  and 
going  far  beyond  the  object  they  intended  to  accomplish''. 
(15  L.  Ed.  at  600,  col.  1.) 
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The  words  of  the  statute  on  which  tlie  indictment  in 
U.  S.  V.  Kir  by,  7  AVall.  (74  U.S.)  482,  was  laid  were,  ^^if 
atuj  person  shall  knowingly  and  willfully  obstruct  or 
retard  the  passage  of  the  mail",  and  therefore  literally 
I'eached  the  act  of  the  sheriff  Kirby  in  executing  a  state 
warrant  of  arrest  on  the  mail  carrier  Farris.  But,  clearly, 
the  sheriff's  act  w^as  outside  the  intended  field  of  appli- 
cation of  the  act  of  Congress,  and  therefore  his  defensive 
plea  was  held  good.  The  Court  said  (19  L.  Ed.  at  280, 
col.  2) : 

**A11  laws  should  receive  a  sensible  construction. 
General  terms  should  be  so  limited  in  their  applica- 
tion as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  therefore,  be  i)re- 
sumed  that  the  Legislature  intended  exceptions  to  its 
language,  which  would  avoid  results  of  this  character. 
The  reason  of  the  law,  in  such  cases,  should  prevail 
over  its  letter." 

The  leading  case  of  Church  of  the  Holy  Trinity  v.  U,  S., 
143  U.S.  457,  was  a  suit  by  the  United  States  to  recover 
a  statutory  penalty^'''  of  $1,000.00  under  an  act  Avhich 
imposed  it  upon  anyone  who  '^in  any  manner  whatsoever" 
assisted  the  importation  or  migration  of  any  alien  or 
foreigner  into  the  United  States.  The  defendant  brought 
an  alien  into  the  United  States  from  England  to  serve  it 


^^"•Thc  personal  holding-  company  surtax  is  a  ])eiialty  surtax, 
Knight  Newspapers  v.  Commissioner,  6  Cir.,  143  F.  (2d)  1007. 
There,  the  Court  said  inter  alui  (at  page  1010,  col.  1)  :  ''It  is 
within  the  ])ower  of  the  court  to  dechire  a  thing-  which  is  within 
the  letter  oi*  the  statute,  not  governed  by  the  statute,  because  not 
within  its  si)irit  or  the  intention  of  its  makers.  Pembroke  Realty  &: 
Securities  Co.  v.  Commissioner,  supra  [122  F.  2d  262 J  ;  Holy 
Trinity  Church  v.  United  States,  143  U.S.  457;  Gregory  v.  Helver- 
ing,  293  U.S.  465." 
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as  rector  and  pastor.  The  Court  said  that  ^4t  must  be 
conceded  that  the  act  of  the  corporation  is  within  the 
letter"  of  the  statute  (page  458),  but  further  said  (page 
460): 

**The  court  must  restrain  the  words.  The  abject 
designed  to  be  reached  by  the  Act  must  limit  and 
control  the  literal  import  of  the  terms  and  phrases 
employed." 

At  page  463  the  Court  said : 

^^  Again,  another  guide  to  the  meaning  of  a  statute 
is  found  in  the  evil  which  it  is  designed  to  remedy; 
and  for  this  the  court  properly  looks  at  con- 
temporaneous events,  the  situation  as  it  existed,  and 
as  it  was  pressed  upon  the  attention  of  the  legisla- 
tive body.  United  States  v.  Union  Pac,  R.  Co.,  91 
U.  S.  72,  79.  The  situation  which  called  for  this  stat- 
ute was  briefly  but  fully  stated  by  Mr,  Justice 
Brown  when,  as  district  judge,  he  decided  the  case 
of  United  States  v,  Craig,  28  Fed.  Rep.  795,  798:  ^The 
motives  and  history  of  the  Act  are  matters  of  com- 
mon knowledge.  It  had  become  the  jjractice  for  large 
capitalists  in  this  country  to  contract  with  their 
agents  abroad  for  the  shipment  of  great  numbers  of 
an  ignorant  and  servile  class  of  foreign  laborers, 
under  contracts,  by  which  the  employer  agreed,  upon 
the  one  hand,  to  prepay  their  passage,  while,  upon 
the  other  hand,  the  laborers  agreed  to  work  after 
their  arrival  for  a  certain  time  at  a  low  rate  of  wages. 
The  effect  of  this  was  to  break  down  the  labor  mar- 
ket, and  to  reduce  other  laborers  engaged  in  like 
occupations  to  the  level  of  the  assisted  inmiigrant. 
The  evil  finally  became  so  flagrant  that  an  appeal 
was  made  to  Congress  for  relief  by  the  passage  of 
the  Act  in  question,  the  design  of  which  was  to  raise 
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the  standard  of  foreifj^n  iiiiiiiigrants,  and  to  dis- 
countenance the  niif]:ration  of  those  who  had  not 
sufficient  means  in  theii-  own  hands,  or  those  of  their 
friends,  to  pay  their  ])assage.'  " 

It  was  thereupon  held  that  the  particular  case  before  the 
Court,  although  literally  within  the  statute,  was  not  within 
the  object  or  evil  sought  to  be  remedied,  and  therefore 
the  defendant  was  not  subject  to  the  statutory  penalty. 
Tn  conclusion  (page  472),  the  Court  ruled  that  the  facts 
were  not  within  the  field  of  application  of  the  statute,  and 
therefore  not  '* within  the  statute",  saying: 

**It  is  a  case  where  there  was  presented  a  definite 
evil,  in  view  of  which  the  Legislature  used  general 
terms  with  the  purpose  of  reaching  all  phases  of  that 
evil,  and  thereafter,  unexpectedly,  it  is  developed  that 
the  general  language  thus  employed  is  broad  enough 
to  reach  cases  and  acts  which  the  w^hole  history  and 
life  of  the  country  affirm  could  not  have  been  inten- 
tionally legislated  against.  It  is  the  duty  of  the 
courts,  under  those  circumstances,  to  say  that  how- 
ever broad  the  language  of  the  statute  may  be,  the 
act,  although  within  the  letter,  is  not  within  the  inten- 
tion of  the  Legislature,  and  therefore  cannot  be  within 
the  statute." 

After  the  alien  Lau  Ow  Ben  had  been  domiciled  in 
Portland,  Oregon,  as  a  merchant  for  seventeen  years,  he 
went  to  China  for  a  temporary  visit  with  the  intention  of 
promptly  returning  to  the  United  States.  Upon  reaching 
the  port  of  San  Francisco  on  his  return  he  did  not  pro- 
duce the  statutory  certificate  required  under  the  exclusion 
acts  of  1882  and  1884,  the  words  of  which  if  literally  ap- 
plied would  exclude  him  from  entry.    It  was  ruled  that 
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his  case,  Lati  Ow  Ben  v.  U,  S.,  144  U.  S.  47,  was  not 
within  the  field  of  application,  the  Court  saying  (36  L. 
Ed.  at  345,  col.  2) : 

^^The  general  terms  used  should  be  limited  to  those 
persons  to  whom  Congress  manifestly  intended  to  ap- 
ply them,  and  they  would  evidently  be  those  who  are 
about  to  come  to  the  United  States  for  the  first  time, 
and,  therefore,  might  properly  be  required  to  apply 
to  their  own  government  for  permission  to  do  so,  as 
also  to  so  identify  them  as  to  distinguish  them  as  be- 
longing to  the  classes  who  could  properly  avail  them- 
selves of  such  leave.'' 

He  was  accordingly  permitted  to  enter  without  the  statu- 
tory certificate. 

Pickett  V.  U.  S.,  216  U.  S.  456,  was  a  capital  case.  Ap- 
pellate review  of  Silas  Pickett's  conviction  of  murder,  in 
a  federal  District  Court  created  upon  the  admission  of 
Oklahoma  as  a  state,  turned  on  the  statutory  words  ^^when 
admitted".  A  literal  application  of  the  words  would  have 
saved  Silas  Pickett's  life,  but  he  lost  it  because  the 
Supreme  Court  ruled  (216  U.  S.  at  461) :  ^^The  reason  of 
the  law,  as  indicated  by  its  general  terms,  should  prevail 
over  its  letter,  w^hen  the  plain  purpose  of  the  act  will  be 
defeated  by  strict  adherence  to  its  verbiage". 

The  words  of  section  41  of  the  Criminal  Code  (18  USC 
§93),  ^'No  officer  or  agent  of  any  corporation  *  *  *  shall 
be  employed  or  shall  act  as  an  officer  or  agent  of  the 
United  States  for  the  transaction  of  business  with  such 
corporation ' ',  literally  embraced  Alien  Property  Custodian 
Garvan  as  president  of  the  corporation  Chemical  Foun- 
dation. However,  the  Court  declined  to  apply  the  words  to 
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him.  It  said  that  the  statute  was  a  penal  one  and  was 
not  to  be  ^'extended"  to  cases  '^exceptional  to  its  spirit 
and  purpose''  (272  U.S.  at  18),  and  that,  ''The  transac- 
tions complained  of  did  not  involve  any  of  the  evils 
aimed  at  by  §  41 "  (272  U.S.  at  19). 

The  plain  literal  words  of  the  Constitution,  art.  3,  '^  2 
are:    "The  judicial  power  shall  extend  *  *  *  to  all  cases 
affecting  *  *  *  consuls";  and  of  the  Judicial  Code,  §256, 
28  use  §371  :    "The  jurisdiction  vested  in  the  courts  of 
the  United  States  in   the  cases  and  proceedings  herein- 
after mentioned,  shall  be  exclusive  of  the  courts  of  the 
several  states,  *  *  *  Eighth.  Of  all  suits  and  proceedings 
*  *  *  against  consuls  or  vice  consuls ' '.  Judicial  Code,  §  24, 
28  use  §41(18),  conferred  original  jurisdiction   on  the 
District   Courts,  "Of  all   suits   against  consuls  and  vice 
consuls."  "All"  is  the  acme  of  inclusion.   The  words  "all 
cases"  plainly  and  clearly  embrace  a  suit  against  a  vice 
consul  for  divorce  and  alimony,  yet  the  Supreme   Court 
refused  to  apply  the  w^ords  to  such  a  case  in  Ohio  ex  rel, 
Popovici  V.  Afjler,  280  U.S.  379.   It  said  (280  U.S.  at  383) : 
"The  language,  so  far  as  it  affects  the  present  case, 
is  pretty  sweeping,  but,  like  all  language,  it  has  to  be 
interpreted  in  the  light  of  the  tacit  assumptions  upon 
which  it  is  reasonable  to  suppose  that  the  language 
was  used." 

The  acquittal  of  Sorrells  in  the  entrapment  case  of 
SorreMs  v.  U.  S.,  287  U.S.  435,  notwithstanding  his  guilt 
if  the  words  of  the  ])enal  statute  were  literally  applied, 
was  grounded  upon  the  ruling  against  the  prosecutor's 
contention   that   rested  "entirely  upon   the  letter  of  the 
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statute''  and  took  '^no  account  of  the  fact  that  its  ap- 
plication in  the  circumstances  under  consideration  is  for- 
eign to  its  purpose''  (287  U.S.  at  446),  and  the  Court  con- 
demned a  "literal  interpretation  of  statutes  at  the  ex- 
pense of  the  reason  of  the  law"  (page  446),  citing  four- 
teen of  its  earlier  decisions.    (287  U.S.  at  446-448.) 

In  Pinella's  Ice  &  Cold  Storage  Co.  v.  Commissioner,  287 
U.S.  462,  the  taxed  transaction  was  literally  within  the 
non-recognition  words  ("substantially  all  the  properties 
of  another  corporation"),  but  the  gain  was  recognized  and 
taxed  because  the  transaction  was  "beyond  the  evident 
purpose  of  the  provision".    (287  U.S.  at  470.) 

In  Helvering  v,  Gregory,  2  Cir.,  69  F.  (2d)  809  (af- 
firmed, Gregory  v.  Helvering,  293  U.S.  465),  the  taxed 
transaction  was  literally  within  the  non-recognition  words 
of  the  statute  but  the  gain  was  recognized  and  taxed  be- 
cause the  transaction  was  outside  "the  underlying  pre- 
supposition" (69  F.  (2d)  at  811,  col.  1)  gleaned  from 
legislative  conmaittee  reports.  Judge  Hand's  "underlying 
presupposition"  became  in  the  Supreme  Court  "the  thing 
which  the  statute  intended".  (293  U.S.  at  469.) 

The  question  in  Haggar  Co,  v,  Helvering,  308  U.S.  389, 
related  to  "declared  value"  in  a  capital  stock  tax  re- 
turn, with  respect  to  the  value  "as  declared  by  the  cor- 
poration in  its  first  return",  and  was  whether,  when  the 
first  return  was  amended,  the  amended  return  remained 
the  first  or  became  the  second  return.  Holding  that  it  re- 
mained the  first,  the  Court  said  (308  U.S.  at  394) : 

"All   statutes   must   be   construed   in   the   light   of 
their  purpose.   A  literal  reading  of  them  which  would 
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lead  to  absurd  results  is  to  be  avoided  when  they  can 
be  given  a  reasonable  application  consistent  with  their 
words  and  with  the  legislative  purpose." 

The  respective  fields  of  application  are  mutually  ex- 
clusive under  the  sections  of  the  Motor  Carrier  Act,  1935, 
and  the  Fair  Labor  Standards  Act,  1938,  considered  in 
U.  S.  V,  American  Trucking  Associations,  310  U.S.  534, 
wherein  the  words  *' maximum  hours  of  service  of  em- 
ployees" used  in  the  Motor  Carrier  Act  were  plain  and 
literally  applicable  to  all  employees.  However,  the 
dominant  purpose  was  safe  operation,  and  it  was  ruled 
that  the  purpose  controlled  the  letter;  and  therefore  the 
words  were  to  be  applied  only  to  employees  whose  ac- 
tivities affect  the  safety  of  operation.  The  Court  pointed 
out  that  when  the  plain  meaning  of  words  has  led  to 
absurd  or  futile  results  it  has  on  occasion  "looked  beyond 
the  words  to  the  purpose  of  the  act",  and  added  (310 
U.S.  at  543) : 

"Frequently,  however,  even  when  the  plain  mean- 
ing did  not  produce  absurd  results  but  merely  an  un- 
reasonable one  'plainly  at  variance  with  the  policy 
of  the  legislation  as  a  whole'  this  Court  has  followed 
that  purpose,  rather  than  the  literal  words.  When  aid 
to  construction  of  the  meaning  of  words,  as  used  in 
the  statute,  is  available,  there  certainly  can  be  no 
'rule  of  law'  which  forbids  its  use,  however  clear  the 
words  may  appear  on  'superficial  examination'." 

In  marginal  note  22  thereto  Boston  Sand  d  Gravel  Co. 

V.  U,  S.,  278  U.S.  41 ,  48,  was  cited,  where  it  had  been  said : 

"It  is  said  that  when  the  meaning  of  language  is 

plain  we  are  not  to  resort   to  evidence  in   order  to 

raise  doubts.   That  is  rather  an  opinion  of  experience 
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than  a  rule  of  law  and  does  not  preclude  considera- 
tion of  persuasive  evidence  if  it  exists." 

Accord,  Helvering  v.  New  York  Trust  Co.,  292  U.S.  455, 
463-465,  where  the  Court  rejected  the  Government's  argu- 
ment that  ^'If  the  language  be  clear  it  is  conclusive"  (292 
U.S.  at  464),  and  quoted:  '^a  thing  which  is  within  the 
letter  of  the  statute,  is  not  wdthin  the  statute,  unless  it  is 
within  the  intention  of  the  makers".    (292  U.S.  at  465.) 

In  Cabell  v.  Markham,  2  Cir.,  148  F.  (2d)  737  (af- 
firmed, Markham  v.  Cabell,  326  U.S.  404),  literal  applica- 
tion of  the  words  of  a  statute  was  refused  because  out- 
side the  purpose;  it  was  stated^^  (148  F.  (2d)  at  739)  that 


16148  F.  (2d)  at  739:  ^'Courts  have  not  stood  helpless  in  such 
situations;  the  decisions  are  legion  in  which  they  have  refused  to 
be  bound  by  the  letter,  when  it  frustrates  the  patent  purpose  of  the 
whole  statute.  We  need  cite  no  others  than  the  more  recent  of 
those  in  the  Supreme  Court  which  have  followed  Rector,  etc.,  of 
Holy  Trinity  Church  v.  United  States,  143  U.S.  457;  Pickett  v. 
United  States,  216  U.S.  456,  461 ;  American  Security  &  Trust  Co. 
v.  District  of  Columbia,  224  U.S.  491,  495;  Takao  Ozawa  v.  United 
States,  260  U.S.  178,  194;  United  States  v.  Katz,  271  U.S.  354,  362; 
Sorrells  v.  United  States,  287  U.S.  435.  See  also  United  States  v. 
Ryan,  284  U.S.  167,  175 ;  Armstrong  Paint  &  Varnish  Works  v.  Nu- 
Enamel  Corporation,  305  U.S.  315,  333;  and  United  States  v. 
American  Trucking  Associations,  310  U.S.  534,  543,  544.  As 
Holmes,  J.,  said  in  a  much-quoted  passage  from  Johnson  v.  United 
States,  163  F.  30,  32,  18  L.R.A.,  N.S.,  1194:  'it  is  not  an  adequate 
discharge  of  duty  for  courts  to  say :  We  see  what  you  are  driving 
at,  but  you  have  not  said  it,  and  therefore  we  shall  go  on  as  before. ' 
See  also  Van  Beeck  v.  Sabine  Towing  Co.,  300  U.S.  342,  351; 
Keifer  &  Keifer  v.  Reconstruction  Finance  Corporation,  306  U.S. 
381,  391 ;  United  States  v.  Hutcheson,  312  U.S.  219,  235.  Of  course 
it  is  true  that  the  words  used,  even  in  their  literal  sense,  are  the 
primary,  and  ordinarily  the  most  reliable,  source  of  interpreting 
the  meaning  of  any  writing :  be  it  a  statute,  a  contract,  or  anything 
else.  But  it  is  one  of  the  surest  indexes  of  a  mature  and  develo])ed 
jurisprudence  not  to  make  a  fortress  out  of  the  dictionary ;  but  to 
remember  that  statutes  always  have  some  purpose  or  object  to 
accomplish,  whose  sympathetic  and  imaginative  discovery  is  the 
surest  guide  to  their  meaning." 
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*' Courts  have  not  stood  helpless  in  such  situations;  the 
decisions  are  legion  in  which  they  have  refused  to  be 
bound  by  the  letter,  when  it  frustrates  the  i)atent  purpose 
of  the  whole  statute".  In  affirming,  the  Supreme  Court 
added  (326  U.S.  at  409):  "The  policy  as  well  as  the 
letter  of  the  law  is  a  guide  to  decision.  Resort  to  the 
policy  of  a  law  may  be  had  to  ameliorate  its  seeming 
harshness  or  to  qualify  its  apparent  absolutes  as  Church 
of  the  Holy  Trinity  v.  U.  S.,  143  U.S.  457,  illustrates". 

In  McWilliams  v.  Commissioner y  331  U.S.  694,  the  words 
of  the  wash  sale  exclusion  were,  "sales  or  exchanges  of 
property,  directly  or  indirectly  *  *  *  between  members  of 
a  family".  A  husband  sold  a  number  of  shares  not  to 
his  wife  but  to  an  unidentified  buyer  through  a  stock 
exchange  broker,  and  in  the  same  way  his  wife  bought  an 
eciuivalent  from  an  unidentified  seller.  The  Tax  Court 
held  (5  T.C.  623)  that  the  sale  did  not  occur  directly  or 
indirectly  between  the  husband  and  wife.  The  decision 
was  reversed,  Commissioner  v.  McWilliams,  6  Cir.,  158 
F.  (2d)  637,  because  outside  the  purpose  of  the  Congress 
as  clearly  disclosed  in  the  Report  of  the  House  Ways 
and  Means  Committee  (quoted,  158  F.  (2d)  at  639),  re- 
sulting in  a  conflict  with  Commissioner  v.  Ickelheimer,  2 
Cir.,  132  F.  (2d)  660.  The  Supreme  Court  affirmed  the 
Sixth  Circuit  decision,  concurred  in  the  statement  of  con- 
gressional purpose,  and  inter  alia  stated  that  Congress, 
"with  such  purpose  in  mind",  could  not  have  intended  to 
allow  the  particular  claim  of  a  loss  deduction  "unless  it 
wanted  to  leave  a  loop-hole  almost  as  large  as  the  one  it 
had  set  out  to  close".    (331  U.S.  at  700.)    It  seems  to  us 
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that  the  inarticulated  major  premise  is  the  ground  stated 

four  centuries  ago  by  Plowden:^^ 

^^It  is  a  good  way,  when  you  peruse  a  statute,  to 
suppose  that  the  law-maker  is  present  and  that  you 
have  asked  him  the  question  you  want  to  know  touch- 
ing the  equity,  then  you  must  give  yourself  such  an- 
swer as  you  imagine  he  would  have  done,  if  he  had 
been  present.  *  *  *  And  if  the  law-maker  would  have 
followed  the  equity  notwithstanding  the  words  of  the 


I'Plowden's  Rep.  465.  Wallace,  The  Reporters,  143,  puts  the 
time  of  Plowden's  Reports  as  ^'3  Ed.  VI— 22  Eliz.  (1550-1580)" 
and  of  Plowden  says:  "In  every  sort  of  professional  excellence, 
Plowden's  Reports  (or  Commentaries,  as  he  styles  them)  rank 
among  the  best  Reports  of  any  age.  Their  author  thoroughly  under- 
stood a  reporter's  duty,  for  he  tells  his  readers  that  before  the  case 
came  to  be  argued  he  had  copies  made  of  the  record,  and  took  pains 
to  study  the  points  of  law  arising  thereupon ;  so  that,  if  he  had  been 
'  put  to  it,  he  was  ready  to  have  argued  when  the  first  man  began. ' 
He  attended  the  arguments  with  the  utmost  assiduity,  and  gives 
them  on  both  sides  at  length,  always  following  the  course  of  rea- 
soning precisely  with  the  precedents  quoted,  in  the  exact  style  of  a 
formal  debate.  In  reporting  the  judgment  of  the  court,  he  gives 
severally  the  opinions  of  the  Judges  at  length ;  and,  in  those  cases 
which  arose  upon  demurrers  or  special  verdicts,  the  pleadings  also. 
To  insure  the  utmost  accuracy,  after  he  had  drawn  out  his  Reports, 
he  submitted  them  in  many  instances  to  the  Judges  or  Sergeants 
who  argued  the  points.  Cases  discussed  in  this  ample  way,  with  all 
the  arguments  of  each  side,  considered,  distinguished,  and  com- 
mented on  by  the  experience  and  learning  of  the  bench,  must  be  so 
thoroughly  sifted,  says  Mr.  Reeves,  that  no  one  can  mistake  the 
grounds  or  the  point  of  the  decision.  The  labors  of  Plowden  have 
not  failed  of  their  reward.  Lord  Coke,  in  one  place,  speaks  of  his 
Reports  as  'exquisite  and  elaborate,'  and  in  another  assures  us  that 
they  are,  'as  they  well  deserve  to  be,  of  high  account.'  'Better  au- 
thority,' said  Lord  Ellenborough,  'could  not  be  cited.'  'They  bear, 
most  deservedly,'  is  Mr.  Hargrave's  testimony,  'as  high  a  char- 
acter as  any  book  of  Reports  ever  published  in  our  law.'  'Distin- 
guished,' says  Chancellor  Kent,  'for  authenticity  and  accuracy, 
and  exceedingly  interesting  and  instructive  by  the  evidence  they 
afford  of  the  extensive  learaing,  sound  doctrine,  and  logical  skill  of 
the  ancient  English  bar.'  Similar  testimony  is  found  elsewhere. 
Plowden  is  one  of  the  very  few  of  the  older  books  prepared  for  the 
press,  and  published  in  the  author's  lifetime." 
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law  *  *  *  you  may  safely  do  the  like,  for  while  you  do 
no  more  than  the  law-maker  would  have  done,  you  do 
not  act  contrary  to  the  law,  but  in  conformity  with  I 
it.'' 


It  is  not  to  be  supposed  that  the  Commissioner  is  a 
favored  litigant.  He  stands  on  a  forensic  and  judicial 
I)arity  with  an  adversary  taxpayer  Avith  respect  to 
Plowden's  rule.  The  En<2:lish  saying,  ^^ Sauce  for  the 
goose  is  sauce  for  the  gander'',  perhaps  was  familiar^^  to 
Plowden. 

Dated,  San  Francisco,  California, 
August  24, 1948. 

Respectfully  submitted, 
George  M.  Naus, 

Attorney  for  Petitioner. 
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OPINION  BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court  (R. 
30-47)  are  reported  in  10  T.  C.  251. 

JURISDICTION 

This  proceeding,  as  to  the  single  issue  on  appeal,  in- 
volves deficiencies  in  federal  personal  holding  company 
surtax  and  penalties  for  the  calendar  years  1938  to 
1942,  inclusive.  (R.  48.)  On  May  29,  1946,  the  Com- 
missioner of  Internal  Revenue  mailed  to  the  taxpayer 
a  notice  of  deficiency  in  taxes.    (R.  9.)    On  August  20, 


1946  (R.  2),  within  ninety  days  thereafter,  the  tax- 
payer filed  a  petition  (R.  4-28)  with  the  Tax  Court  of 
the  United  States  for  a  redetermination  of  the  defici- 
encies under  the  provisions  of  Section  272  of  the  Inter- 
nal Revenue  Code.  The  final  order  and  decision  of  the 
Tax  Court  finding  deficiencies  in  tax  was  entered  on 
May  18,  1948.  (R.  48.)  The  case  is  brought  to  this 
Court  by  a  petition  for  review  (R.  48-50)  filed  June  30, 
1948  (R.  50),  pursuant  to  the  provisions  of  Section 
1141  (a)  of  the  Internal  Revenue  Code,  as  amended  by 
Section  36  of  the  Act  of  June  25,  1948. 

QUESTION  PRESENTED 

Did  the  Tax  Court  err  in  holding  that,  for  the  pur- 
pose of  computing  the  personal  holding  company  sur- 
tax, the  taxpayer,  a  personal  holding  company,  was  not 
entitled  to  deduct,  under  the  provisions  of  Section  505 
(b)  of  the  Internal  Revenue  Code,  certain  amounts 
claimed  on  account  of  depreciation  and  expenses  of  two 
boats  during  the  taxable  years  1938  to  1942,  inclusive  ? 

STATUTE  INVOLVED 

The  applicable  statute  is  set  out  in  the  appendix, 
infra, 

STATEMENT 

Relevant  to  the  single  issue  on  appeal,  the  facts  as 
found  by  the  Tax  Court  (R.  33-38)  are  as  follows: 

Wilson  Bros.  &  Company,  the  taxpayer,  is  a  Nevada 
corporation  with  its  principal  office  at  San  Francisco, 
California.  It  filed  its  tax  returns  on  the  accrual  basis. 
During  the  years  1938  to  1942  the  corporation  was  a 
personal  holding  company.     (R.  33.) 

The  corporation  was  organized  in  December,  1928,  by 
W.  T.  Wilson  and  F.  A.  Wilson,  each  of  whom  paid 
$500  for  one-half  of  its  capital  stock  of  $1,000,  repre- 
sented by  forty  shares,  and  thereafter  they  jointly  con- 


tributed  to  paid-in  surplus  $624,000  and  two  schooners, 
the  ^ '  Oregon '  ^  and  the  ' '  Idaho ' '.  Each  has  since  owned 
twenty  shares.  The  brothers  were  successfully  engaged 
as  partners  in  the  milling,  shipping,  and  selling  of 
lumber  on  the  west  coast  of  the  United  States.  They 
operated  logging  camps  and  sawmills,  manufacturing 
lumber  in  Washington  and  shipping  it  on  the  two 
schooners  for  sale  in  San  Francisco,  Los  Angeles,  and 
San  Diego.  The  business  was  begun  by  their  grand- 
father and  continued  by  their  father,  and  they  partici- 
pated in  it  from  early  youth.  After  1928  it  was  con- 
ducted by  the  corporation.  The  schooner  ^^ Oregon",  in 
which  the  brothers  owned  a  one  hundred  per  cent  inter- 
est, and  the  schooner  ^' Idaho",  in  which  they  owned  a 
seventy-five  per  cent  interest,  were  transferred  to  the 
corporation  at  a  value  of  $175,000.  As  an  additional 
contribution  to  paid-in  surplus,  the  brothers  on  March 
20,  1931,  transferred  to  the  corporation  a  bank  account 
of  $480,372.24,  which  they  had  received  as  a  gift  from 
their  mother.  At  the  time  of  this  transfer  it  was  orally 
agreed  between  them  that  either  might  at  any  time 
make  withdrawals  not  exceeding  $150,000  from  the  cor- 
poration and  repay  the  amounts  without  interest  when 
convenient  to  the  drawer  or  necessary  for  the  corpora- 
tion's business.    (R.  33-34.) 

With  the  cash  contributions  of  the  brothers,  the  cor- 
poration purchased  stocks,  principally  of  domestic  cor- 
porations. In  1938  and  succeeding  years  its  security 
holdings  exceeded  $800,000  in  value,  and  it  derived  over 
eighty  per  cent  of  its  income  from  dividends.  P.  A. 
Wilson,  its  president  and  general  manager,  and  W.  T. 
Wilson,  its  secretary  and  treasurer,  gave  attention  to 
its  investments.  During  the  taxable  years  they  followed 
market  reports,  made  some  slight  changes  in  holdings, 
exercised  rights,  and  once  purchased  stocks  with  the 
proceeds  of  some  matured  bonds.    F.  A.  Wilson  had 


charge  of  maintaining  and  repairing  the  two  schooners, 
which  were  not  in  use,  of  finances  and  collections,  and 
the  preparation  of  tax  returns.  He  and  his  brother 
were  both  active  in  seeking  a  purchaser  or  lessor  for 
the  schooners,  and  in  1939  he  made  an  unsuccessful  trip 
to  the  northwestern  states  in  search  of  lumber.  He  was 
a  member  of  the  San  Francisco  Stock  Exchange  and 
operated  a  brokerage  business.  He  also  looked  after 
his  personal  security  portfolio,  containing  stocks  of  a 
value  of  about  $200,000.  W.  T.  Wilson  kept  the  cor- 
poration's accounts.  He  also  engaged  in  a  retail  lum- 
ber business  at  Los  Angeles,  which  he  took  over  from 
the  corporation  in  1938  and  from  which  he  reported 
gross  incom.e  of  $184,000  in  1939,  $127,000  in  1940,  and 
$187,000  in  1941.  He  engaged  a  manager  at  $300  a 
month  for  this  business.  In  1938  the  corporation  ceased 
to  deal  in  lumber,  and  its  only  business  was  the  care  of 
investments  and  the  collection  of  dividends  and  a  small 
amount  of  rent.    (R.  35-36.) 

The  two  schooners  which  were  transferred  to  the  cor- 
poration were  wooden-hull  boats  of  1,800  tons  dead 
weight,  with  cargo  space  for  1,200,000  board  feet  of 
lumber.  After  being  operated  by  the  corporation  for  a 
part  of  the  year  1929,  they  were  ^' laid  up"  because  a  lull 
in  the  lumber  market  left  taxpayer  with  large  unsold 
stocks  on  hand.  For  some  years  thereafter  the  brothers 
expected  to  put  the  boats  back  into  service,  to  ship  lum- 
ber in  them  again  when  market  conditions  should  im- 
prove. But  in  succeeding  years  such  conditions  grew 
worse,  and  the  boats  have  never  been  used.  They  have 
been  kept  moored,  however,  under  the  care  of  a  watch- 
man, who  cleans  and  paints  the  superstructure,  and  at 
intervals  of  15  to  18  months  they  are  placed  in  drydock 
for  general  overhauling,  caulking  and  repairs.  While 
not  seaworthy  since  1929,  they  have  been  maintained  in 
such  a  condition  that  they  could  be  made  so  within  a 
period  of  sixty  to  ninety  days.    (R.  37.) 


In  1938,  W.  T.  Wilson  took  over  individually  a  retail 
branch  of  the  corporation 's  business,  selling  pine  to  mo- 
tion picture  studios  and  others  from  the  office  and  lum- 
ber yard  which  the  corporation  formerly  used.  Since 
that  year  the  corporation  has  not  dealt  in  lumber  or 
derived  any  income  from  its  sale.  During  the  years 
1938  to  1942,  numerous  efforts  were  made  to  sell  or  lease 
the  boats ;  some  offers  were  received,  but  not  accepted. 
Being  of  wood,  the  schooners  are  inferior  to  ships  hav- 
ing steel  hulls  and  cannot  be  as  readily  leased  or  sold. 
During  the  war  they  were  not  desired  by  the  Maritime 
Commission  because  they  were  slow  and  small.  (R. 
37-38.) 

For  the  years  1938  to  1942,  the  following  amounts 
were  claimed  and  allowed  for  income  tax  purposes  as 
depreciation  and  expenses  connected  with  the  boats  (R. 
38): 

Year  Total  Depreciation       Expenses 


1938 

$12,459.96 

$10,002.08 

$2,457.88 

1939 

15,094.35 

10,002.08 

5,092.27 

1940 

15,028.68 

10,002.08 

5,026.60 

1941 

16,166.87 

10,002.08 

6,164.79 

1942 

12,898.05 

10,002.08 

2,895.97 

The  above  amounts  were  not  allowed  as  deductions  in 
the  determination  of  the  corporation's  personal  hold- 
ing company  surtax.  The  corporation  received  no  rent 
or  other  compensation  for  the  use  of  the  boats  in  1938, 
1939,  1940,  1941,  and  1942.  The  boats  were  not  held  in 
the  course  of  the  corporation's  business  in  those  years, 
and  were  not  necessary  for  the  conduct  of  that  business. 
(R.  38.) 

The  Commissioner  determined  deficiencies  in  per- 
sonal holding  company  surtaxes  and  penalties  (R.  32) 
which  amounts  were  redetermined  and  substantially  re- 


duced  by  the  Tax  Court  (R.  48).  The  taxpayer  peti- 
tions for  a  review  of  that  decision  in  so  far  as  it  relates 
to  the  disallowance  of  a  deduction  for  depreciation  and 
expenses  of  the  boats  during  the  tax  years  for  the  pur- 
pose of  computing  the  personal  holding  company  sur- 
tax.   (R.  48-51.) 

SUMMARY  OF  ARGUMENT 

The  Tax  Court  properly  held  that  the  taxpayer  was 
not  entitled  to  the  deductions  claimed  for  depreciation 
and  expenses  of  two  boats  in  computing  the  personal 
holding  company  surtax  net  income.  During  the  tax- 
able years,  the  taxpayer  was  admittedly  a  personal 
holding  company  within  the  definition  of  Section  501  of 
the  Internal  Revenue  Code.  The  Tax  Court  so  found 
and  no  error  is  alleged  in  that  regard  which  would  put 
that  question  in  issue  on  appeal. 

Since  the  taxpayer  is  a  personal  holding  company  we 
must  look  to  subchapter  A  relating  to  personal  holding 
companies  to  determine  what  deductions  are  allowable 
in  computing  the  taxable  net  income. 

Since  the  corporation  derived  no  income,  during  the 
taxable  years,  from  the  boats  it  is  only  entitled  to  a  de- 
duction for  expenses  and  depreciation  if  it  proved  that 
it  met  the  three  conditions  precedent  prescribed  by  Sec- 
tion 505  (b)  of  the  Internal  Revenue  Code.  The  specific 
limitations  prescribed  by  that  section  are  necessarily 
controlling  over  the  general  provisions  allowing  a  de- 
duction for  expenses  and  depreciation  under  Section 
23  (a)  and  (1)  of  the  Internal  Revenue  Code. 

A  review  of  the  facts  and  findings  of  the  Tax  Court 
show  that  the  taxpayer  did  not  meet  the  three  require- 
ments of  Section  505  (b).  It  did  not  establish  (1)  that 
rent  or  other  compensation  were  not  obtainable  for  the 
boats;  (2)  that  the  boats  were  held  in  the  course  of  a 
business  carried  on  bona  fide  for  profit;  or  (3)  that 


there  was  reasonable  expectation  that  the  operation  of 
the  boats  would  result  in  a  profit  or  that  the  boats  were 
necessary  to  the  conduct  of  the  business.  In  the  absence 
of  such  a  showing  the  provisions  of  Section  505  (b)  of 
the  Internal  Revenue  Code  deny  any  allowance  for  ex- 
penses and  depreciation  in  computing  personal  holding 
company  surtax  net  income. 

An  analysis  of  the  taxpayer's  arguments  shows  that 
they  are  not  germane  to  the  issue  involved. 

ARGUMENT 


The  Tax  Court  Properly  Held  That  the  Taxpayer  was  Not 
Entitled  to  a  Deduction  for  Depreciation  and  Expenses 
of  Two  Boats  in  Computing  the  Personal  Holding  Com- 
pany Surtax 

During  the  taxable  years,  the  taxpayer  was  admit- 
tedly a  personal  holding  company  within  the  definition 
of  Section  501  of  the  Internal  Revenue  Code  (Appen- 
dix, infra).  The  Tax  Court  so  found  (R.  33)  and  no 
error  is  alleged  in  that  regard  which  would  put  that 
question  in  issue  on  appeal  (R.  50-51).^ 

Since  the  taxpayer  is  a  personal  holding  company  we 
must  look  to  subchapter  A  relating  to  personal  holding 
companies  to  determine  what  deductions  are  allowable 
in  computing  the  taxable  net  income. 

Section  505  (b)  of  the  Internal  Revenue  Code  (Ap- 
pendix, infra)  limits  the  general  deductions  for  ex- 


^  Furthermore,  if  there  are  deficiencies  in  personal  holding  com- 
pany surtaxes,  there  can  be  no  question  as  to  the  imposition  of 
penalties  and  no  error  is  alleged  in  that  regard.  The  taxpayer 
failed  to  file  personal  holding  company  surtax  returns  for  the  years 
in  which  a  penalty  was  imposed.  This  is  admitted  by  the  petition 
for  review  (R.  49)  and  no  reasonable  cause  for  such  failure  is 
shown  by  the  record.  The  imposition  of  the  penalties  was  there- 
fore mandatory  under  Section  291  of  the  Internal  Revenue  Code. 
Commissioner  v.  Lane-Wells  Co.,  321  U.  S.  219,  224. 
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penses  and  depreciation,  accorded  by  Section  23  (a) 
and  (1)  of  the  Internal  Revenue  Code,  to  an  amount 
equal  to  rent  or  other  compensation  from  the  property 
affected  unless  it  is  established  (under  regulations  pre- 
scribed by  the  Commissioner  with  the  approval  of  the 
Secretary)^  to  the  satisfaction  of  the  Commissioner 
that  three  concurrent  conditions  exist,  namely:  (1) 
That  the  rent  or  other  compensation  received  was  the 
highest  obtainable,  or,  if  none  was  received,  that  none 
was  obtainable;  (2)  that  the  property  was  held  in  the 
course  of  a  business  carried  on  bona  fide  for  profit ;  and 
(3)  either  that  there  was  reasonable  expectation  that 
the  operation  of  the  property  would  result  in  a  profit, 
or  that  the  property  was  necessary  to  the  conduct  of  the 
business. 

Since  the  corporation  derived  no  income  during  the 
taxable  years  from  the  boats,  it  is  only  entitled  to  the 
deductions  claimed  if  it  proves  that  the  above  three  con- 
ditions are  fulfilled  in  respect  to  them. 

The  Commissioner  having  determined  in  the  first  in- 
stance, in  accordance  with  the  express  terms  of  the 
statute,  that  the  taxpayer  had  not  met  the  conditions 
prescribed,  the  burden  before  the  Tax  Court  was  upon 
the  taxpayer  to  prove  that  it  came  within  the  require- 
ments of  the  taxing  statute.    In  that  it  failed. 

The  necessity  for  compliance  with  the  requirements 
of  Section  505  (b)  are  discussed  at  some  length  in 
Monroe^  Inc.  v.  Commissioner,  decided  September  7, 
1943  (1943  P-H  T.  C.  Memorandum  Decisions,  par. 
43,413).  In  that  case  the  Tax  Court  held  that  the  mere 
holding  of  property  for  sale  did  not  fulfill  the  require- 
ments of  the  statute  and  said ; 


2  See  Section  19.505-1  of  Treasury  Regulations  103,  promulgated 
under  the  internal  Revenue  Code.  This  is  substantially  the  same 
as  Article  406-1  of  Treasury  Regulations  101,  promulgated  under 
the  Revenue  Act  of  1938. 


The  very  fact  that  this  proceeding  is  before  ns 
shows  that  the  petitioner  has  not  satisfied  the  re- 
spondent that  it  is  entitled  to  the  deduction  under 
section  505  (b),  supra,  and  regulations  issued  there- 
under. Thus  the  respondent's  determination  must 
be  sustained  unless  his  denial  of  the  deductions  was 
arbitrary  and  an  abuse  of  discretion.  Stranahan 
V.  Commissioner,  42  P.  (2d)  729,  certiorari  denied, 
283  U.  S.  822;  Olympia  Harbor  Lumber  Co.  v. 
•Commissioner,  79  P.  (2d)  394;  Connery  Coal  and 
Investment  Co.  y.  Commissioner,  84  F.  (2d)  485; 
First  Securities  Corporation  of  Memphis,  Tennes- 
see V.  Clements,  103  F.  (2d)  1011 ;  Western  Hide  & 
Fur  Co.,  26  BTA  354;  Walter  H.  Goodrich  &  Co., 
40  BTA  960. 

It  is  obvious,  under  well-established  rules  of  con- 
struction, that  the  specific  limitations  of  Section  505 
(b)  are  controlling  over  the  general  provisions  for  the 
allowance  of  expenses  and  depreciation  under  Section 
23  (a)  and  (1)  of  the  Internal  Revenue  Code.^  There- 
fore, the  issue  is  narrowed  to  whether  the  taxpayer 
satisfies  the  conditions  of  Section  505  (b)  and  no  other. 
Congress  has  laid  down  the  pattern  and  the  taxpayer 
must  show  that  it  comes  within  the  conditions  pre- 
scribed since  the  courts  may  not  by  probing  into  tax 
motives  undertake  to  relieve  from  the  harshness  of  a 
particular  application  of  the  statute.  Commissioner  v. 
A  filiated  Enterprises,  123  F.  2d  665,  667  (C.  C.  A. 
10th),  certiorari  denied,  315  U.  S.  812;  0' Sullivan  Rub- 
ier Co.  V.  Commissioner,  120  F.  2d  845,  848  (C.  C.  A. 


^Note  also  that  Section  505  (c)  of  the  Internal  Revenue  Code 
denies  a  net  loss  carry-over  and  Section  505  (d)  denies  a  capital 
loss  carry-over  in  computing  the  net  income  of  personal  holding 
companies  although  general  provisions  of  the  tax  laws  allow  those 
deductions. 
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2d).  In  the  above  eases  the  courts  held  that  a  corpora- 
tion falling  within  the  definition  of  a  personal  holding 
company  is  taxable  as  such  despite  the  absence  of  a  tax 
avoidance  motive. 

As  to  fulfilling  the  first  requirement  of  Section  505 
(b)  of  the  Internal  Revenue  Code,  it  is  apparent  that 
the  taxpayer  failed  to  show  that  no  rent  or  other  com- 
pensation '^was  obtainable"  for  the  boats  during  the 
tax  years  in  question.  On  the  contrary,  it  was  admitted 
by  the  brothers  that  offers  to  buy  or  lease  the  boats  were 
received.  (R.  37.)  There  was  no  explanation  of  the 
reasons  for  refusing  all  of  these  offers.  (R.  44.)  Ad- 
mittedly the  boats  could  have  been  made  seaworthy  al- 
though not  in  use.  (R.  37,  44.)  But  there  was  no  show- 
ing that  some  income  might  not  have  been  derived  from 
the  boats.  The  mere  fact  that  no  rent  or  other  compen- 
sation was  received  or  that  attempts  to  rent  were  un- 
productive because  the  parties  interested  would  not 
meet  taxpayer's  terms  fails  to  establish  that  no  rent  was 
obtainable  during  the  taxable  years  from  the  property 
within  the  meaning  of  Section  505  (b)  (1)  of  the  Inter- 
nal Revenue  Code. 

As  to  fulfilling  the  second  requirement  of  Section  505 
(b)  of  the  Internal  Revenue  Code,  it  is  also  apparent 
that  the  boats  were  not  held  in  the  course  of  a  business 
carried  on  bona  fide  for  profit.  Since  the  taxpayer 
ceased  to  deal  in  lumber  in  1938  and  the  boats  were  not 
in  active  use  from  1929  they  were  not  held  in  the  course 
of  the  taxpayer's  business  during  the  taxable  years  nor 
were  they  necessary  to  the  conduct  of  its  business.  The 
Tax  Court  so  found.     (R.  38,  41.) 

In  1938  the  taxpayer  discontinued  its  lumber  busi- 
ness. (R.  45.)  The  fact  that  the  boats  were  tied  up 
since  1929  would  indicate  that  they  were  not  held  in  the 
course  of  that  business,  and  obviously  they  were  not 
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held  in  the  course  of  any  other  business  carried  on  by 
the  taxpayer. 

In  1938  and  subsequent  years  the  assets  of  the  tax- 
payer consisted  almost  entirely  of  securities  of  a  market 
value  in  excess  of  $800,000.  (R.  41,  45.)  Certainly  such 
evidence  fails  to  support  any  conclusion  that  the  boats 
were  held  in  the  course  of  a  business  carried  on  bona 
fide  for  profit  within  the  meaning  of  Section  505  (b)  (2) 
of  the  Internal  Revenue  Code. 

Since  the  requirements  of  Section  505  (b)  are  in  the 
conjunctive,  the  failure  of  the  taxpayer  to  meet  the  con- 
ditions prescribed  in  subdivisions  (1)  and  (2)  are  a 
sufficient  basis  for  denying  its  claims  for  expenses  and 
depreciation.  But  with  respect  to  fulfilling  the  third 
requirement  of  Section  505  (b),  the  record  fails  to 
show  that  there  was  a  reasonable  expectation  that  op- 
eration of  the  boats  would  result  in  a  profit,  or  that  they 
were  necessary  to  the  conduct  of  the  business.^  The  Tax 
Court  found  that  they  were  not.  (R.  38.)  The  fact 
that  the  boats  were  tied  up  since  1929  and  were  in  an 
unseaworthy  condition  during  the  taxable  years  re- 
solves these  requirements  against  the  taxpayer.  Until 
such  time  as  the  boats  could  be  operated  there  could  be 
no  reasonable  expectation  that  they  could  be  operated 
at  a  profit.  The  fact  that  by  extensive  repairs  these 
boats  might  have  been  placed  in  an  operating  condition 
is  immaterial.  The  fact  remains  that  the  taxpayer  was 
not  engaged  in  the  shipping  business  during  the  taxable 
years  and  the  record  is  silent  as  to  how  the  boats  were 
necessary  to  any  business  conducted  by  the  taxpayer 
in  the  taxable  years. 

Unless  the  Commissioner's  action  in  disallowing  the 
deduction  here  claimed  is  arbitrary  or  amounts  to  an 
abuse  of  discretion  it  must  be  sustained.    That  was  the 


^  The  latter  provision  is  answered  in  part  in  connection  with  the 
discussion  of  failure  to  meet  the  second  requirement  of  the  statute. 
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holding  in  Monroe,  Inc.  v.  Commissioner,  supra,  and 
cases  cited  in  the  quotation  therefrom  above.  We  sub- 
mit that  the  evidence  fails  to  show  that  the  Commis- 
sioner's denial  of  the  claimed  deductions  was  arbitrary 
or  an  abuse  of  discretion,  and  the  affirmance  of  his  ac- 
tion by  the  Tax  Court  is  in  accordance  with  law. 

II 

The  Taxpayer's  Arguments  are  Not  Germane  to  the  Issue 

Involved 

The  taxpayer  (Br.  11-19)  sets  out  in  extenso  the  legis- 
lative history  relating  to  personal  holding  companies. 
Seemingly,  the  purpose  is  to  show  that  the  taxpayer's 
business  was  not  one  intended  by  Congress  to  be  sub- 
jected to  the  personal  holding  company  provisions  be- 
cause it  was  not  an  ^incorporated  family  pocketbook". 
(Br.  28-40.)  But  admittedly  the  taxpayer  was  a  per- 
sonal holding  company  within  the  definition  of  Section 
501  of  the  Internal  Revenue  Code  as  to  stock  ownership 
and  its  income  was  derived  from  the  sources,  dividends, 
interest  and  rent  (R.  35-36),  as  specified  in  Section  502 
(a).  During  the  taxable  years  its  assets  consisted  al- 
most entirely  of  securities  of  a  value  in  excess  of 
$800,000  and  as  to  the  two  brothers  it  was  in  effect  their 
incorporated  pocketbook.     (R.  41,  45.)^ 

Similar  arguments,  that  a  company  was  not  within 
the  spirit  and  substance  of  the  legislation,  were  made 
when  the  first  personal  holding  company  cases  came  be- 
fore the  courts.  These  arguments  were  rejected  on  the 
ground  that  motive  was  immaterial  if  the  company 
otherwise  satisfied  the  provisions  of  the  statvite.  The 
whole  situation  is  well  summed  up  in  0' Sullivan  Ruh- 


^  It  should  be  noted  that  neither  in  the  petition  to  the  Tax  Court 
(R.  4-9)  nor  in  errors  assigned  in  this  Court  (R.  50-51)  does  the 
taxpayer  put  in  issue  the  question  of  its  status  as  a  personal  hold- 
ing company. 
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her  Co,  v.  Commissioner,  120  F.  2d  845  (C.  C.  A.  2d), 
where  the  court  said  (pp.  847-848)  : 

But,  urges  the  petitioner,  the  personal  holding 
surtax  was  enacted  to  remedy  the  evil  of  the  ^in- 
corporated pocket  book,"  deliberately  created  to 
reduce  the  personal  taxes  of  those  who  created 
them,  and,  therefore,  to  impose  the  tax  upon  a  cor- 
poration in  petitioner's  position  is  a  perversion  of 
the  Congressional  purpose.  We  may  assume  that 
the  taxpayer  here  was  not  deliberately  aiming  to 
relieve  its  stockholders  from  personal  taxation.  It 
is,  however,  abundantly  clear  that  Congress,  in  cor- 
recting an  evil,  is  not  narrowly  confined  to  the  spe- 
cific instances  which  suggested  the  remedy.  ^^Of 
course,  all  personal  holding  companies  were  not 
conceived  in  sin — many  were  organized  for  legiti- 
mate personal  or  business  reasons;  but  Congress 
has  made  little  distinction  between  the  goats  and 
the  sheep''.  In  enacting  the  very  section  being  ap- 
plied here.  Congress  was  attempting  to  foreclose 
the  defense,  available  under  section  104  of  the  Rev- 
enue Act  of  1932,  26  U.  S.  C.  A.  Int.  Rev.  Acts,  page 
509,  that  the  accumulation  of  profits  was  respon- 
sive to  a  legitimate  business  need.  See  Committee 
on  Ways  and  Means,  73d  Cong.,  2nd  Sess.,  House 
Report  No.  704,  p.  12:  ^^The  effect  of  this  system 
*  "^  *  is  to  provide  for  a  tax  which  will  be  automati- 
cally levied  upon  the  holding  company  without  any 
necessity  for  proving  a  purpose  of  avoiding  sur- 
taxes." Cf.  Committee  on  Finance,  73d  Cong.,  2nd 
Sess.,  Senate  Report  No.  558,  p.  15.  ^  *  *  Having 
before  us  indisputable  proof  from  the  exactitude  of 
Section  351  itself,  reinforced  by  the  Committee  re- 
ports, that  Congress  wished  to  establish  objective 
criteria  for  imposition  of  the  tax,  we  cannot,  by 
probing  into  corporate  motives,  undertake  to  re- 
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lieve  from  the  alleged  harsliness  of  a  particular  ap- 
plication of  the  statute. 

We  must  therefore  assume  for  purposes  of  this  ap- 
peal that  the  taxpayer  was  taxable  as  a  personal  hold- 
ing company  as  found  by  the  Tax  Court.     (R.  33.) 

The  taxpayer  argues  (B.  24-25)  that  the  deductions 
for  expenses  and  depreciation  would  be  allowable  if 
the  boats  had  been  held  by  an  individual.  That  is  be- 
side the  point  because  the  boats  were  in  fact  owned  by 
the  corporation,  a  personal  holding  company,  and  al- 
lowance of  the  deductions  therefor  depends  on  whether 
the  requirements  of  Section  505  (b)  of  the  Internal 
Revenue  Code  have  been  met.^  In  this  connection  the 
taxpayer  relies  upon  the  amendment  of  Section  23 
allowing  to  an  individual  a  deduction  for  non-trade  or 
non-business  expenses.  But  the  amendment  is  confined 
to  an  ''individual  and  does  not  apply  to  a  corporation. 
The  statute  is  specific.^ 

The  taxpayer  argues  (Br.  26-28)  that  Section  23  and 
Section  505  should  be  integrated  for  tax  purposes.  Such 


^  It  is  immaterial  that  the  Tax  Court  may  have  given  a  wrong 
reason  in  reaching  a  correct  decision.  Helvering  v.  Gowran,  302 
U.  S.  238,  245-246. 

■^  The  amendment  reads  (Sec.  121(a),  Revenue  Act  of  1942,  c. 
619,  56  Stat.  798)  : 

Sec.  23.  Deductions  from  Gross  Income. 
In  computing  net  income  there  shall  be  allowed  as  deductions : 
(a)  Expenses. — 
****** 
(2)  Non-trade  or  non-husiness  expenses. — In  the  case  of  an 
individual,  all  the  ordinary  and  necessary  expenses  paid  or 
incurred  during  the  taxable  year  for  the  production  or  col- 
lection of  income,  or  for  the  management,  conservation,  or 
maintenance  of  property  held  for  the  production  of  income. 
(Italics  supplied.) 


15 

an  argument  ignores  the  fact  that,  for  purposes  of  the 
surtax,  a  personal  holding  company  must  first  satisfy 
the  requirements  of  Section  505  (b)  before  a  deductible 
allowance  for  expenses  and  depreciation  can  be  made 
under  Section  23  of  the  Internal  Revenue  Code.^  The 
specific  statute,  Section  505  (b),  is  controlling  over 
the  general  provisions  of  Section  23.  See  our  discus- 
sion of  this  point  under  Argument  I,  supra, 

CONCLUSION 

On  the  record  made,  the  decision  of  the  Tax  Court  is 
in  accordance  with  law  and  should  therefore  be  affirmed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 
Assistant  Attorney  General. 

George  A.  Stinso:n^, 
Ellis  N.  Slack, 
Newton  K.  Fox, 
Special  Assistants  to  the 
Attorney  General, 


October,  1948. 


^  It  should  be  noted  that  for  income  tax  purposes  the  taxpayer 
was  allowed  a  deduction  for  expenses  and  depreciation  of  the  boats 
for  the  taxable  years.  (R.  38.) 
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APPENDIX 

Internal  Revenue  Code: 

Subchapter  A — Personal  Holding  Companies 

Sec.  500.     Surtax  on  Personal  Holding  Com- 
panies. 

There  shall  be  levied,  collected,  and  paid,  for 
each  taxable  year  beginning  after  December  31, 
1938,  upon  the  undistributed  subchapter  A  net  in- 
come of  every  personal  holding  company  (in  addi- 
tion to  the  taxes  imposed  by  chapter  1)  a  surtax 
equal  to  the  sum  of  the  following:  [Here  follow 
scheduled  rates.]     (26  U.  S.  C.  1946  ed..  Sec.  500.) 

Sec.  501.  Definition  of  Personal  Holding  Com- 
pany. 

(a)  General  Rule. — For  the  purposes  of  this 
subchapter  and  chapter  1,  the  term  '^personal  hold- 
ing company"  means  any  corporation  if — 

(1)  Gross  income  requirement. — At  least  80 
per  centum  of  its  gross  income  for  the  taxable 
year  is  personal  holding  company  income  as  de- 
fined in  section  502 ;  but  if  the  corporation  is  a 
personal  holding  company  with  respect  to  any 
taxable  year  beginning  after  December  31,  1936, 
then,  for  each  subsequent  taxable  year,  the  mini- 
mum percentage  shall  be  70  per  centum  in  lieu 
of  80  per  centum,  until  a  taxable  year  during  the 
whole  of  the  last  half  of  which  the  stock  owner- 
ship required  by  paragraph  (2)  does  not  exist,  or 
until  the  expiration  of  three  consecutive  taxable 
years  in  each  of  which  less  than  70  per  centum  of 
the  gross  income  is  personal  holding  company  in- 
come; and 
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(2)  Stock  ownership  requirement. — At  any 
time  during  the  last  half  of  the  taxable  year  more 
than  50  per  centum  in  value  of  its  outstanding 
stock  is  owned,  directly  or  indirectly,  by  or  for 
not  more  than  five  individuals. 

4(-  ^  ^  *  -x- 

(26  U.  S.  C.  1946  ed.,  Sec.  501.) 

Sec.  505.    Subchapter  A  Net  Income. 

*  *  *  «  -5^ 

(b)  Deductions  Not  Allowed, — The  aggregate  of 
the  deductions  allowed  under  section  23  (a),  relat- 
ing to  expenses,  and  section  23  (1),  relating  to  de- 
preciation, which  are  allocable  to  the  operation  and 
maintenance  of  property  owned  or  operated  by  the 
corporation,  shall  be  allowed  only  in  an  amount 
equal  to  the  rent  or  other  compensation  received 
for  the  use  of,  or  the  right  to  use,  the  property,  un- 
less it  is  established  (under  regulations  prescribed 
by  the  Commissioner  with  the  approval  of  the  Sec- 
retary) to  the  satisfaction  of  the  Commissioner : 

(1)  That  the  rent  or  other  compensation  re- 
ceived was  the  highest  obtainable,  or,  if  none  was 
received,  that  none  was  obtainable ; 

(2)  That  the  property  was  held  in  the  course 
of  a  business  carried  on  bona  fide  for  profit ;  and 

(3)  Either  that  there  was  reasonable  expecta- 
tion that  the  operation  of  the  property  would  re- 
sult in  a  profit,  or  that  the  property  was  neces- 
sary to  the  conduct  of  the  business. 

4(-  *  *  *  * 

(26  U.  S.  C.  1946  ed.,  Sec.  505.) 

Substantially  the  same  provisions  as  above  are  con- 
tained in  the  Revenue  Act  of  1938,  c.  289,  52  Stat.  447, 
Sections  401,  402  and  406. 
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No.  11,980 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Wilson  Bros.  &  Co., 

Petitioner  on  Review, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent  on  Review, 


REPLY  BRIEF  FOR  PETITIONER, 


May  it  please  the  Court: 

Of  the  17  pages  of  the  brief  for  the  respondent  only  one 
(page  13)  attempts  to  touch  the  point  of  the  review.  The 
remainder  either  duplicate  uncontroverted  matter  stated  in 
our  opening,  or  show  the  literal  application  of  the  statute 
to  the  facts  found. 

Respondent's  page  13  merely  presents  a  quotation  from 
O'Sullivan  Rubber  Co,  v:  Commissioner,  2  Cir.,  120  F.  2d 
845.  That  case  was  correctly  decided,  but  does  not  touch 
our  review  point.  There,  the  amount  of  undistributed  net 
income  for  the  tax  year  1935  was  not  disputed,  and  the 
corporation  fell  within  the  statutory  definition  of  a  "per- 
sonal holding  company"  under  Act  1934,  §  351(b)(1).  That 
was  the  Act  and  section  that  originated  the  levy  of  a  surtax 


on  ^^undistributed"  income  of  a  '^personal  holding  com- 
pany''. It  compelled  distribution  of  at  least  80  per  cent 
of  income,  thereby  through  a  fixed  percentage  eliminating 
the  difficulties  under  §  102  of  reaching  undistributed  in- 
come of  corporations  generally  when  accumulated  without 
distribution.  §§  102  and  351  simply  divided  corporations 
into  two  mutually  exclusive  classes  with  respect  to  the 
Conunissioner's  taxing  reach  of  accumulations.  The  re- 
spective fields  of  application  of  the  two  sections  were 
within  clear  legislative  intent.  In  result,  each  section  was 
a  taxing  statute,  an  independent  one. 

Three  years  later  in  1937  came  the  Act  of  that  year — not 
auif  independent  taxing  statute,  but  a  dependent  statute 
aimed  generally  against  evasion  loopholes  in  the  taxing 
statute,  which  had  become  the  Act  of  1936.  It  was  not 
aimed  at  personal  holding  companies  alone,  but  at  evasion 
generally.    The  act  of  1937  was  a  dependent  statute. 

It  is  to  those  distinctions  that  our  opening  brief  was 
addressed,  and  the  brief  for  respondent  contains  no  real 
answer. 

Dated,  San  Francisco,  California, 
October  11, 1948. 

Respectfully  submitted, 
George  M.  Naus, 

Attorney  for  Petitioner, 


No.  11,981 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Lawrence  James  Conley, 

Appellant^ 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


Frank  J.  Hennessy, 

United  States  Attorney, 

Harlan  M.  Thompson, 

Assistant  United  States  Attorney, 

Emmet  J.  Sea  well, 

Assistant  United  States  Attorney, 
Post  Of&ce  Building,  San  Francisco,  California, 

Attorneys  for  Appellee. 


FILE... 

OCT  28  1948 


L  P,  O'BRIEN, 

Pbenatj-Walsh  Printing  Co.,  San  Fbanoisoo 


X.''.' 


Subject  Index 


Page 
The  indictment   1 

Appellant 's  assignment  of  error  2 

Facts  of  the  case   2 

Argument  5 

Conclusion    12 


Table  of  Authorities  Cited 


Cases  Page 

U.  S.  V.  Lepowitch,  Mo.  1943,  63  S.  Ct.  914,  318  U.  S.  702, 
87  L.  Ed.  1091,  rehearing  denied,  63  S.  Ct.  1171,  319 
U.  S.  783,  87  L.  Ed.  1727  7 

Statutes 

18  USCA  Section  76   2 


No.  11,981 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Lawrence  James  Conley, 

Appellant, 

vs. 

United  States  of  America, 

Appellee, 


BRIEF  FOR  APPELLEE. 


Appeal  from  a  judgment  and  order  made  by  the 
United  States  District  Court  for  the  Northern  Divi- 
sion of  the  Northern  District  of  California,  sentencing 
appellant  for  violation  of  Title  18,  U.S.C.A.,  76,  the 
impersonation  of  a  United  States  Naval  Officer.  The 
Court  ordered  that  appellant  be  imprisoned  for  a 
period  of  eighteen  months  and  judgment  was  entered 
accordingly. 


THE  INDICTMENT. 

The  indictment  charges  the  defendant,  Lawrence 
James  Conley,  in  one  count  as  follows: 

That  on  or  about  the  17th  day  of  April,  1948,  at 
Sacramento,  in  the  County  of  Sacramento,  State  of 
California,  in  said  Division  and  District  and  within 


the  jurisdiction  of  tins  Court,  with  intent  to  defraud 
one  Rev.  Rex  Barron,  Lawrence  James  Conley  did 
unlawfully,  wilfully  and  feloniously,  falsely  assume 
and  pretend  to  be  an  ofl&cer  of  a  department  of  the 
United  States,  to- wit:  the  United  States  Navy,  acting 
under  the  authority  of  said  United  States  Navy,  to- 
wit:  A  lieutenant  commander  in  the  United  States 
Navy,  and  in  such  pretended  character  did  unlaw- 
fully, wilfully  and  feloniously  obtain  from  said  Rev. 
Rex  Barron  the  sum  of  Ten  Dollars  ($10.00)  good  and 
lawful  money  of  the  United  States. 
18  USCA  Section  76. 


APPELLANT'S  ASSIGNMENT  OF  ERROR. 

Appellant  assigns  the  f  ollovdng  as  constituting  error 
in  the  trial  of  the  case : 

]  That  certain  evidence  introduced  in  the  trial 
was  illegally  obtained. 

2.  In  general,  that  improper  conduct  on  the  part 
of  the  officers  of  the  Government  and  the  Court  has 
resulted  in  a  denial  of  due  process  of  law  in  connec- 
tion with  the  prosecution  and  resulting  conviction  of 
appellant. 


FACTS  OF  THE  CASE. 

The  circumstances  concerning  the  particular  charge, 
impersonation  of  a  United  States  Naval  Officer,  for 
which  appellant  stood  trial  and  which  resulted  in  a 


verdict  of  guilty  returned  by  the  jury  in  the  case,  are 
as  follows: 

At  approximately  11:00  A.M.  on  the  morning  of 
April  17,  1948,  the  defendant  while  attired  in  the  full 
uniform  designating  the  rank  of  Lieutenant  Com- 
mander in  the  United  States  Navy,  called  at  the  office 
of  a  Reverend  Rex  A.  Barron,  a  minister  of  the  Epis- 
copal church  located  in  the  City  of  Sacramento,  and 
at  such  time  introduced  himself  to  the  Reverend  as 
a  Lieutenant  Commander  in  the  United  States  Navy, 
giving  his  station  as  Fresno,  California,  in  the  12th 
Naval  District.  In  connection  with  the  introduction, 
the  appellant  tendered  a  card  to  the  Reverend  which 
set  forth  that  the  bearer  was  a  ^' Harry  E.  Tomlin, 
Lieutenant  Commander,  U.S.N. ;  Public  Relations 
Officer,  12th  Naval  District,  Fresno,  California.  (Tr. 
page  16.)  The  appellant  then  stated  to  the  Reverend 
that  he  was  in  a  bad  situation  in  that  he  was  due  back 
at  his  Navy  base  and  was  presently  financially  em- 
barrassed. The  appellant  further  indicated  that  as- 
sistance was  desired  for  the  purpose  of  returning  to 
his  Navy  base. 

In  connection  with  the  financial  difficulties  it  was 
stated  to  Reverend  Barron  by  the  appellant  that  ap- 
pellant had  lost  his  wallet  the  prior  evening  while 
staying  at  a  local  hotel.  (Tr.  page  27.)  In  this  con- 
nection, it  was  stated  that  he,  the  appellant,  had 
awakened  that  morning  (April  17,  1948)  to  discover 
his  wallet  and  his  money  gone  (Tr.  ])age  27),  and 
that  his  failure  to  promptly  return  to  Fresno  would 
result  in  his  '^absent  without  leave."  (Tr.  page  27.) 


The  Reverend  then  believing  that  appellant  was  as 
stated,  a  Lieutenant  Commander  in  the  United  States 
Navy  and  also  l)elieving  the  story  related  by  appel- 
lant, sympathized  with  the  appellant  for  the  apparent 
situation  which  existed.  The  Reverend  stated  at  that 
time  that  he  did  not  have  any  cash  upon  his  (the  Rev- 
erend \s)  person  but  that  he  did  have  a  check  payable 
to  him  (Rev.  Barron)  which  he  would  endorse  and  give 
to  apjjellant  for  the  purx)ose  of  aiding  the  appellant 
in  returning  to  his  base.  (Tr.  page  19.)  The  Reverend 
then  did  endorse  the  check  in  the  amount  of  $10.00 
and  turned  it  over  to  the  appellant  and  the  appellant 
accepted  such  check  at  that  time.  The  Reverend  then 
dii-ected  the  appellant  to  go  to  a  nearby  drug  store 
for  the  purpose  of  cashing  and  receiving  the  face  value 
of  said  check.  Also,  the  Reverend  called  the  drug  store 
and  spoke  to  a  Mr.  Higgs  with  whom  he  was  ac- 
quainted requesting  that  Mr.  Higgs  cash  the  check 
upon  presentation  by  the  appellant.  (Tr.  page  20.) 
The  appellant  then  proceeded  to  the  drug  store  re- 
ferred to,  presented  the  check  in  the  amount  of  $10.00, 
and  received  in  turn  that  amount  of  money  which  was 
handed  to  him  by  Mr.  Higgs.  (Tr.  page  32.) 

The  circumstances  further  disclosed  that  there  was 
no  such  individual  by  the  name  of  Harry  Tomlin 
listed  in  the  records  for  either  tlie  12th  Naval  District 
or  the  United  States  Navy,  as  an  officer.  (Tr.  pages 
29-30.)  It  was  also  disclosed  that  the  clothing  or  uni- 
form worn  hy  appellant  on  April  17,  1948,  constituted 
the  complete  attire  symbolic  of  the  uniform  of  a  Lieu- 
tenant Commander  in  the  United  States  Navy.  The 


appellant  was  also  fully  attired  in  such  uniform  at  the 
time  he  was  taken  into  custody  on  the  evening  of 
April  21,  1948,  at  the  Sacramento  Hotel  where  appel- 
lant had  rented  a  room. 

Appellant  went  to  trial  on  the  above  charge  set  forth 
in  the  indictment  on  May  21,  1948,  and  after  presenta- 
tion of  evidence  as  outlined  was  found  guilty  as 
charged  by  a  verdict  returned  on  that  date  by  a  trial 
jury.  On  June  4,  1948,  the  defendant  appeared  in 
Court  in  propria  persona  having  theretofore  and  on 
May  11,  1948,  waived  the  right  to  be  represented  hj 
counsel  and  was  sentenced  by  the  Court  to  the  federal 
penitentiary  for  a  period  of  eighteen  (18)  months. 


ARGUMENT. 

It  is  respectfully  submitted  that  a  review  of  the 
Transcript  of  Record  in  this  case  will  disclose  no 
denial  of  due  process  to  appellant  in  connection  with 
the  prosecution  and  resultant  conviction.  To  the  con- 
trary it  is  submitted  that  from  the  time  appellant  first 
appeared  in  Court  for  arraignment  up  until  the  time 
of  his  final  appearance  on  Jime  4,  his  constitutional 
rights  were  fully  protected  and  that  in  addition 
thereto  he  was  given  every  courtesy  both  by  mem- 
bers of  the  Federal  Bureau  of  Investigation  and  the 
United  States  Marshal's  Office  as  well  as  by  the 
officers  of  the  Court.  The  appellant  appeared  in  Court 
on  May  11th  and  after  having  been  informed  that  he 
was  entitled  to  be  represented  by  counsel  appointed  by 


the  Court  stated  that  he  did  not  wish  such  representa- 
tion and  desired  to  proceed  in  his  own  behalf.  There 
can  be  no  claim  and  none  is  presented  to  the  effect  that 
any  rights  of  the  appellant  were  prejudiced  in  this  re- 
spect. Also,  an  examination  of  the  Transcript  of 
Record  will  disclose  that  during  the  actual  trial  of  the 
case  and  presentation  of  the  evidence  the  Court  was 
most  zealous  in  protectini^  the  rights  of  appellant 
pertaining  to  the  admissibility  of  evidence.  (Tr.  pages 
40,  43.) 

It  is  further  submitted  that  the  evidence  in  su})port 
of  the  judgment  in  the  instant  case,  to-wit:  impersona- 
tion of  a  United  States  Naval  officer,  is  more  than  ade- 
quate by  consideration  of  Reverend  Rex  Barron's 
testimony  standing  alone.  As  heretofore  set  forth,  the 
Reverend  has  unqualifiedly  testified  that  appellant 
came  to  him  dressed  as  a  Naval  officer  and  after 
stating  that  he  was  such  an  individual  obtained  ^^some- 
thing of  value''  by  the  exercise  of  deceit  and  fraud  in 
the  relating  of  a  hard-luck  story.  It  would  appear  that 
the  actions  and  conduct  on  the  part  of  the  appellant 
satisfy  every  element  required  by  the  provisions  of 
Section  76,  Title  18,  so  far  as  constituting  a  violation. 
It  is  not  believed  that  further  language  should  be 
devoted  to  the  matter  of  law  so  far  as  the  discussion 
of  conduct  constituting  fraud.  It  is  a  well  established 
rule  of  law  that  the  'intent  to  defraud"  may  flow 
from  the  actions  and  conduct  of  a  party  without  the 
requirement  of  the  spoken  word.  The  element  of  intent 
to  defraud  which  is  a  necessary  matter  of  proof  in  so 
far  as  violation  of  Section  76,  Title  18,  is  concerned 


is  fully  disclosed  by  the  very  conduct  of  appellant  in 
and  of  itself.  The  case  of  TJ,  S,  v,  Lepotvitch,  Mo. 
1943,  63  S.  Ct.  914,  318  U.  S.  702,  87  L.  Ed.  1091,  re- 
hearing denied,  63  S.  Ct.  1171,  319  IT.  S.  783,  87  L.  Ed 
1727,  fully  supports  the  position  of  the  Government 
as  applied  to  the  circumstances  of  the  instant  case. 

Reference  to  Reverend  Barron's  testimony  (Tr. 
page  25)  discloses  beyond  any  question  that  at  the  time 
the  Reverend  turned  the  $10.00  check  over  to  appel- 
lant he  did  so  upon  the  importuning  of  appellant  and 
believing  appellant  to  l)e  an  officer  in  the  United 
States  Navy  and  that  he  needed  the  money  to  return 
to  his  Navy  base. 

The  testimony  of  other  witnesses  above  referred  to 
supplies  the  proof  that  appellant  was  not  on  April  17, 
1948,  an  officer  in  the  United  States  Navy  or  even  a 
member  of  such  Government  installation. 

The  Government  has  purposely  refrained  up  to  this 
point  in  commenting  on  other  matters  set  forth  in 
appellant's  brief  as  it  is  believed  that  those  matters 
have  no  proper  place  in  connection  with  the  present 
appeal.  However,  in  such  regard  it  might  be  stated  that 
it  is  true  that  appellant  was  originally  charged  with 
a  misdemeanor,  to-wit:  violation  of  Title  10,  Section 
1393,  the  illegal  w^earing  of  a  uniform.  The  U.  S.  Com- 
missioner's complaint  in  this  regard  was  filed  on  April 
22, 1948,  the  morning  after  the  arrest  of  appellant  and 
at  that  time  the  circumstances  concerning  his  activi- 
ties with  Rev.  Barron  had  not  been  brought  to  the 
attention  of  the  Federal  Bureau  of  Investigation.  At 
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the  time  of  the  hearing  before  the  United  States  Com- 
missioner and  after  liaving  been  informed  of  the 
charge  against  him  the  appellant  indicated  a  desire  to 
go  into  Court  and  enter  a  plea  of  guilty.  In  passing  it 
might  be  stated  that  at  the  time  of  the  hearing  before 
the  Commissioner,  the  appellant  was  still  attired  in  the 
uniform  of  a  Lieutenant  Commander  in  the  Navy. 

A  day  or  so  subsequent  thereto  it  was  determined 
that  appellant  had  procured  the  sum  of  money  from 
Reverend  Barron  and  it  was  deemed  he  was  guilty  of 
an  additional  violation,  to-wit:  impersonation  of  a 
United  States  Naval  Officer.  Appellant  was  given  a 
hearing  before  the  Commissioner  on  this  subsequent 
charge  and  again  indicated  his  desire  to  enter  a  plea 
of  guilty  by  waiving  the  right  to  have  his  case  pre- 
sented to  the  Federal  Grand  Jury  and  by  entering  a 
plea  of  guilty  to  an  information. 

On  April  28,  1948,  the  Court  appointed  Mr.  Daniel 
Dennis  to  represent  appellant  in  connection  ^vith  this 
vsubsequent  charge  and  after  consultation  with  appel- 
lant Mr.  Dennis  appeared  in  Court  with  appellant  on 
this  same  date  and  stated  that  appellant  ax)peared 
reluctant  to  further  proceed  or  enter  a  plea  of  guilty 
at  that  time.  The  C.ourt  thereupon  directed  the  Govern- 
ment to  present  the  matter  to  the  Federal  Grand  Jury 
which  was  done  and  on  May  21,  1948,  the  Federal 
Grand  Jury  for  this  Division  returned  an  indictment 
against  ai)X)ellant  as  above  set  forth.  It  was  there- 
after, and  on  May  11,  1948,  that  appellant  indicated 
his  desire  to  proceed  in  propria  persona  and  at  that 
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time  entered  a  plea  of  not  guilty.  The  case  went  to 
trial  on  May  21  and  resulted  in  a  verdict  of  guilty  as 
above  indicated.  The  appellant  did  not  at  any  time 
make  any  complaint  to  this  Government  representa- 
tive concerning  any  heart  condition  and/or  need  for 
medical  attention  and  did  not  at  any  time  in  open 
court  or  elsewhere  make  any  such  request  as  set  forth 
in  aijpellant's  brief. 

It  should  be  further  stated  in  connection  with  appel- 
lant ^s  claims  of  improper  treatment  on  the  part  of 
Special  Agents  of  the  Federal  Bureau  of  Investiga- 
tion that  the  questioning  of  appellant  by  such  agents 
on  the  evening  of  April  21st  was  prolonged  by  appel- 
lant's statements  to  such  officers  at  the  time  of  his 
arrest.  In  this  regard  appellant  volmiteered  informa- 
tion to  such  agents  stating  that  he,  the  appellant,  had 
been  in  company  with  one  Lloyd  Sampsell  during  the 
period  of  time  from  March  25,  1948,  and  up  until  the 
evening  of  his  arrest  on  April  21,  1948.  The  individual 
Lloyd  Sampsell  referred  to  by  appellant  was  on  the 
evening  of  April  21  and  is  at  the  present  time  a  federal 
fugitive  from  justice  on  a  warrant  issued  out  of  the 
Southern  District  of  California  for  the  crime  of  mur- 
der alleged  to  have  been  committed  in  connection  with 
the  robbery  of  the  Seaboard  Finance  Company,  San 
Diego,  California.  For  this  reason  the  arresting 
agents  did  question  appellant  seeking  to  gain  informa- 
tion as  to  the  then  present  location  of  the  said  Lloyd 
Sampsell.  Any  statements  made  by  him  at  said  time 
were  entirely  voluntary.  There  was  no  brutal  or  severe 
questioning  by  any  government  agent  or  any  one  else. 
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After  the  interrogation  had  proceeded  for  some  period 
of  time  the  appelhmt  then  informed  the  agents  that 
he  was  just  *' building  up  a  good  story,"  and  further 
investigation  by  the  Federal  Bureau  of  Investigation 
disclosed  that  appellant's  statement  in  regard  to  Lloyd 
Sampsell  had  been  a  pure  fabrication. 

There  was  not  at  any  time  during  the  interrogation 
above  referred  to  any  brutality,  duress,  or  coercion  em- 
ployed in  any  manner  whatsoever  by  the  members  of 
the  Federal  Bureau  of  Investigation,  and  it  is  sub- 
mitted that  appellant  at  no  time  up  until  the  prepara- 
tion of  his  brief  so  indicated  any  improper  treatment 
to  the  Court,  to  his  attorney  that  represented  him  for  a 
brief  period,  or  to  any  other  person. 

Reference  to  the  transcript  (Tr.  page  50)  will  dis- 
close that  the  only  firearm  exhibited  to  ajjpellant  was 
one  in  the  hand  of  Corporal  Leslie  Covack,  a  member 
of  the  Army  Military  Police,  and  was  used  by  such 
officer  to  prevent  the  escape  of  appellant  at  the  time  of 
his  original  arrest.  No  members  of  the  Federal  Bureau 
of  Investigation  were  present  at  this  time  but  arrived 
at  the  Sacramento  Hotel  subsequent  to  and  after  hav- 
ing received  a  call  from  the  military  authorities. 

The  agents  of  the  Federal  Bureau  of  Investigation 
have  further  informed  this  representative  of  the  Gov- 
erimient  that  on  the  evening  of  the  arrest  it  was 
noticed  that  appellant's  ankles  appeared  to  be  swollen 
and  that  he  was  asked  if  he  desired  the  attention  of  a 
doctor.  Appellant  replied  stating  that  the  condition  of 
the  ankles  had  existed  for  some  time  and  that  the  at- 
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tentions  of  a  doctor  was  not  desired.  Again  it  is 
pointed  out  that  appellant  did  not  at  any  time  make 
any  complaint  in  this  respect  to  the  Court  or  to  any 
of  the  officers  of  the  Grovernment  including  members 
of  the  U.  S.  Marshal's  Office  under  whose  custody  he 
was  placed. 

As  stated,  although  it  is  appreciated  that  the  mat- 
ters above  set  forth  are  not  in  issue  in  so  far  as  the 
present  appeal  is  concerned,  it  is  nevertheless  believed 
that  there  is  an  obligation  on  the  part  of  this  Govern- 
ment representative  to  defend  the  organization  of  the 
Federal  Bureau  of  Investigation  and  the  members 
thereof,  when  an  attack  such  as  has  been  made  by 
appellant  has  been  directed  against  such  government 
department  alleging  the  use  of  improper  and  vicious 
methods  in  the  enforcement  of  the  law.  It  is  submitted 
that  there  is  no  basis  whatsoever  nor  any  evidence  to 
support  the  untruths  set  forth  by  appellant. 

It  is  respectfully  submitted  that  at  no  time  from  the 
date  of  appellant's  arrest  on  April  21  and  up  until  his 
final  appearance  in  Court  on  June  4,  1948,  was  there 
any  action  or  conduct  on  the  part  of  any  Government 
representative  resulting  in  a  denial  of  due  process  of 
law  or  effecting  any  unfair  prejudice  as  to  the  rights 
of  appellant  in  connection  with  the  prosecution  of  in- 
stant case.  The  evidence  is  overwhelmingly  in  support 
of  the  verdict  as  returned  by  the  jury. 
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CONCLUSION. 

It  is  submitted  that  the  judgment  should  be  af- 
firmed. 

Dated,  Sacramento,  California, 
October  20, 1948. 

Frank  J.  Hennessy, 

United  States  Attorne7, 

Harlan  M.  Thompson, 

Assistant  United  States  Attorney, 

Emmet  J.  Sea  well. 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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2  E,  F.  Smith  vs. 

In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Di^dsion. 

No.  6838-PH 

CENTRAL  MANUFACTURERS^  MUTUAL 
INSURANCE  COMPANY,  a  Corporation, 
INDIANA  LUMBERMENS  MUTUAL 

INSURANCE  COMPANY,  a  Corporation, 

Plaintiffs, 
vs. 

JIM  DANDY  MARKETS  INCORPORATED, 

a  Corporation, 

FIREMAN'S  FUND  INSURANCE  COMPANY, 

a  Corporation, 
E.  F.  SMITH, 

Defendants. 

COMPLAINT  FOR  DECLARATORY  RELIEF 

I. 

That  this  court  has  jurisdiction  over  the  above 
entitled  action  by  reason  of  the  following  facts,  the 
particulars  of  which  are  hereafter  more  fully  al- 
leged: a  diversity  of  citizenship  exists  between 
plaintiffs  and  each  of  the  defendants,  and  the 
amount  involved  in  this  action  is  in  excess  of 
$3,000.00  evclusive  of  interest  and  costs  of  suit.  [2] 

II. 

That  the  plaintiff  Central  Manufacturers'  Mu- 
tual Insurance  Company  is  now,  and  at  all  the  times 
herein  mentioned  was,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
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State  of  Ohio,  and  was  and  is  a  citizen  of  the  State 
of  Ohio,  and  is  now  and  was  at  all  times  hereinafter 
mentioned  authorized  to  do  business  in  the  State  of 
California  and  to  write  policies  of  fire  insurance  in 
said  State,  and  was  and  is  actually  engaged  in  the 
business  of  writing  said  policies  in  said  State  of 
California  at  all  of  the  times  hereinafter  men- 
tioned. 

III. 

That  the  plaintiff  Indiana  Liunbermens  Mutual 
Insurance  Company,  is  now  and  at  all  times  herein 
mentioned  was,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Indiana,  and  was  and  is  a  citizen  of  the  State  of 
Indiana,  and  is  now  and  was  at  all  times  hereinafter 
mentioned  authorized  to  do  business  in  the  State 
of  California  and  to  write  policies  of  fire  insurance 
in  said  State,  and  was  and  is  actually  engaged  in 
business  of  writing  said  policies  within  said  State 
of  California  at  all  of  the  times  hereinafter  men- 
tioned. 

IV. 

That  the  defendant  Jim  Dandy  Markets,  Incor- 
porated, is  now  and  at  all  of  the  times  hereinafter 
mentioned  was,  a  corporation  duly  organized  under 
the  laws  of  the  State  of  California,  and  was  at  all 
of  the  times  hereafter  mentioned  a  citizen  of  the 
State  of  California,  and  is  now  and  was  at  all  of 
the  times  hereafter  mentioned  authorized  to  and 
w^as  actually  engaged  in  business  in  the  State  of 
California. 
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V. 

That  the  defendant  Fireman's  Fund  Insurance 
Company,  is  now  and  at  all  of  the  times  hereafter 
mentioned,  was  a  corporation  duly  organized  under 
the  laws  of  the  State  of  California,  and  is  [3]  and 
was  at  all  of  the  times  hereafter  mentioned  a  citi- 
zen of  the  State  of  California  and  is  now  and  w^as 
at  all  of  the  times  hereafter  mentioned  authorized 
to  do  business  in  the  State  of  California  and  to 
write  policies  of  fire  insurance  in  said  State,  and 
was  and  is  actually  engaged  in  the  business  of  writ- 
ing said  policies  within  said  State  of  California  at 
all  of  the  times  hereafter  mentioned. 

VI. 

That  the  defendant  E.  F.  Smith  is  now  and  was 
at  all  of  the  times  hereafter  mentioned,  a  resident 
and  citizen  of  the  State  of  California,  residing  in 
the  Southern  Judicial  District  of  said  State. 

VII. 

That  by  reason  of  the  facts  hereinbefore  alleged 
there  is  diversity  of  citizenship  between  plaintiffs 
and  each  of  them  and  all  of  the  defendants  above 
mentioned. 

VIII. 

That  the  amount  in  controversy  in  this  action 
exceeds  the  sum  of  $3,000.00,  exclusive  of  interest 
and  costs. 

IX. 

That  on,  to-wit,  July  19,  1946,  plaintiff  Central 
Manufacturers'  Mutual  Insurance  Company,  issued 
its  Standard  California  Fire  Insurance  Policy  No. 
F-321452,  whereby,  for  the  period  from  the  19th 
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clay  of  July,  1946  at  noon,  to  the  19th  day  of  July, 
194-9  at  noon,  it  insured  Charles  Schuster,  Leo  A. 
Goldberg,  Norman  Schuster,  Max  M.  Berick  and 
Earl  I.  Swetow,  doing  business  as  Jim  Dandy  Mar- 
kets against  all  loss  or  damage  by  fire  except  as 
thereinafter  provided,  to  an  amount  not  exceeding 
$12,500.00,  the  premises  described  as:  ^^ One-Story, 
composition  roof,  Frame  D.  Class  Building  at  6801 
Atlantic  Boulevard,  in  the  City  of  Bell,  in  the 
County  of  Los  Angeles,  in  the  State  of  California," 
including  foundations,  sidewalks,  plumbing,  [4] 
electrical  wiring  and  stationary  heating  and  light- 
ing apparatus  and  fixtures;  also  all  permanent  fix- 
tures, awnings,  wall  and  ceiling  decorations  and 
frescoes,  stationary  scales,  machinery  and  elevators, 
if  belonging  to  and  constituting  a  part  of  said 
building. 

X. 

That  thereafter  by  written  endorsement  dated 
October  7,  1946,  the  name  of  the  insured  was 
changed  to  read  Jim  Dandy  Markets,  a  corporation. 

XI. 

That  on,  to-wit,  July  19,  1946,  plaintiff  Indiana 
Lumbermens  Mutual  Insurance  Company  issued 
Standard  California  Fire  Insurance  Policy  No. 
3170,  whereby  for  the  period  from  the  19th  day  of 
July,  1946  at  noon,  to  the  19th  day  of  July,  1949 
at  noon,  it  insured  Charles  Schuster,  Leo  A.  Gold- 
berg, Norman  Schuster,  Max  M.  Berick  and  Earl 
I.  Swetow,  doing  business  as  Jim  Dandy  Markets, 
against  all  loss  or  damage  by  fire  except  as  therein- 
after provided,  to  an  amoimt  not  exceeding  $12,- 
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500.00,  the  premises  described  as:  ^^ One-Story,  com- 
position roof.  Frame  D  Class  Building  at  6801 
Atlantic  Boulevard,  in  the  City  of  Bell,  in  the 
County  of  Los  Angeles,  in  the  State  of  California, 
including  foundations,  sidewalks,  plumbing,  electri- 
cal wiring  and  stationary  heating  and  lighting  ajy- 
paratus  and  fixtures;  also  all  permanent  fixtures, 
awnings,  wall  and  ceiling  decorations  and  frescoes, 
stationary  scales,  machinery  and  elevators,  if  be- 
longing to  and  constituting  a  part  of  said  building. 

XII. 

That  thereafter  by  written  endorsement  dated 
July  19,  1946,  the  name  of  the  insured  was  changed 
to  read  Jim  Dandy  Markets,  a  corporation. 

XIII. 

That  subsequent  to  said  July  19th,  1946.  and 
prior  to  [5]  the  date  of  the  fire  hereinafter  re- 
ferred to,  to- wit:  January  14,  1947,  the  exact  time 
of  which  is  unknown  to  these  plaintiffs,  the  defend- 
ant Fireman's  Fund  Insurance  Company,  issued 
its  Standard  California  Fire  Insurance  Policy  No. 
A-959495,  whereby  it  insured  the  defendant  E.  F. 
Smith,  as  the  named  assured,  against  loss  and  dam- 
age by  fire  to  the  premises  hereinbefore  described 
in  the  amount  of  $16,700.00,  and  that  said  policy, 
as  plaintiffs  are  informed  and  believe,  and  upon 
such  information  and  belief  allege  the  fact  to  be 
that  said  policy  continued  in  full  force  and  effect 
at  the  time  of  the  loss  and  damage  to  said  premises 
from  fire  on  January  14,  1947,  as  hereafter  alleged. 
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XIV. 

That  by  the  terms  and  conditions  of  the  said 
California  Standard  Fire  Insurance  Policies  is- 
sued by  each  of  said  plaintiffs,  and  also  by  the  said 
policy  issued  by  defendant  Fireman's  Fund  Insur- 
ance Company,  as  the  plaintiffs  are  informed  and 
believe,  and  upon  such  information  and  belief,  al- 
lege the  fact  to  be  it  was  provided  with  reference 
to  an  apportionment  of  loss  from  fire  as  follows: 
^^This  Company  shall  not  be  liable  under  this  pol- 
icy for  a  greater  proportion  of  any  loss  on  the 
described  property,  or  for  loss  by,  or  expenses  of, 
removal  from  the  premises  endangered  by  fire,  than 
the  amount  hereby  insured  bears  to  the  entire  in- 
surance covering  such  property,  whether  valid  or 
not,  or  by  solvent  or  insolvent  insurers." 

XV. 

That  the  plaintiffs  are  informed  and  believe,  and 
upon  such  information  and  belief  allege  the  fact 
to  be,  that  the  entire  insurance  covering  the  said 
property  hereinbefore  described  and  insured  by 
these  plaintiffs,  and  defendant  Fireman's  Fund 
Insurance  Company,  at  the  time  of  the  loss  sus- 
tained by  fire  as  aforesaid,  was  and  is  the  sum  of 
$41,700.00  as  follows:  Central  Manufacturers'  Mu- 
tual Insurance  Company,  Policy  No.  F-321452  for 
$12,500.00 ;  [6]  Indiana  Lumbermens  Mutual  Insur- 
ance Company,  Policy  No.  3170  for  $12,500.00; 
Fireman's  Fund  Insurance  Company,  Policy  No. 
A-94195  for  $16,700.00. 

XVI. 

That  an  actual  controversy  has  arisen  between 
the  plaintiffs  and  defendants  as  to  whether  the  Jim 
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Dandy  Market,  a  corporation,  has  an  insurable  in- 
terest in  the  property  described  in  the  plaintiffs' 
said  policies  at  the  time  of  the  fire,  and  whether  the 
defendant  E.  F.  Smith,  had  an  insurable  interest 
in  said  property  at  the  time  of  the  fire. 

That  a  further  controversy  has  arisen  as  to 
whether  the  plaintiffs  are  liable  for  the  full  princi- 
pal sum  of  their  respective  policies,  to-wit,  $12,- 
500.00  each,  by  reason  of  the  agreed  loss  of  $32,- 
476.92,  or  whether  the  liability  of  said  plaintiffs  is 
respectively  limited  to  the  proportion  of  the  loss 
that  the  amount  respectively  insured  by  them  bears 
to  the  entire  insurance  covering  said  property,  to- 
wit,  the  sum  of  $41,700.00. 

XVII. 

That  the  defendant  E.  F.  Smith  is  a  party  inter- 
ested in  and  directly  affected  by  the  controversies 
hereinbefore  alleged,  and  that  he  is  joined  in  this 
action  because  of  his  said  interest  in  said  contro- 
versies, but  that  these  plaintiffs  do  not  know  what, 
if  any,  contentions  are  made  by  said  defendants, 
or  any  of  them  with  reference  to  said  controversies. 

XIX. 

That  plaintiffs  have  commenced  this  action  and 
made  the  allegations  hereinbefore  set  forth  in  good 
faith,  and  desiring  to  have  their  rights  and  liabili- 
ties under  said  policies  of  insurance,  construed  and 
determined  to  the  end  that  they  may  proceed  with 
the  payment  of  the  loss  under  their  respective  poli- 
cies, if  they  are  legally  liable  therefor,  and  if  the 
defendant  Jim  Dandy  Markets,  a  corporation,  has 
an  insurable  interest  in  said  buildings,  and  [7]  in 
order  that  the  court  may  determine  whether  the 
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Apportionment  of  Loss  Clause  in  its  said  policies 
is  applicable  in  view  of  the  coverage  of  the  policy 
issued  by  the  Fireman's  Fund  Insurance  Policy, 
with  loss  payable  to  defendant  E.  F.  Smith. 

Wherefore,  plaintiff  prays  judgment  and  for  an 
order  and  decree  herein  to  the  end  that  the  plain- 
tiffs may  obtain  relief  in  the  premises  and  declara- 
tory judgment  as  follows: 

1.  For  a  declaration  by  this  court  of  the  respec- 
tive rights  and  duties  and  liabilities  of  the  plaintiffs 
niid  defendant.  Fireman's  Fund  Insurance  Com- 
pany, under  the  respective  policies  of  insurance 
issued  by  them  and  which  are  in  this  complaint  de- 
scribed. 

2.  That  there  be  declared  by  this  court  who  has 
the  insurable  interest  in  the  premises  described  in 
said  policies  as  between  defendant  Jim  Dandy  Mar- 
kets, a  corporation,  and  defendant  E.  F.  Smith. 

3.  That  it  be  declared  and  adjudged  by  this 
court  whether  the  insurance  under  the  policy  issued 
by  the  defendant  Fireman's  Fund  Insurance  Com- 
pany covers  the  premises  described  in  plaintiffs 
said  complaint,  in  such  a  manner  that  the  Appor- 
tionment of  Loss  Clause  of  plaintiffs'  said  policies 
apply  and  is  effective. 

4.  Plaintiffs  pray  for  such  other  and  further 
relief  as  to  this  Honorable  Court  shall  seem  just 
and  equitable,  and  for  all  costs  of  suit  herein. 

THOMAS  P.  MENZIES  and 
HAROLD  L.  WATT, 
By  /s/  THOMAS  P.  MENZIES, 
Attorneys  for  Plaintiffs. 
[Endorsed]  :  Filed  April  22,  1947.  [8] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  defendant,  Fireman's  Fund  Insur- 
ance Company,  a  corporation,  and  for  Answer  to 
plaintiff's  Complaint: 

I. 

As  to  the  allegations  of  Paragraph  XIII  of 
Plaintiffs'  Complaint,  defendant  admits  that  prior 
to  the  fire  of  January  14,  1947,  referred  to  in  said 
paragraph,  that  this  defendant  had  entered  into  a 
contract  of  insurance  with  E.  F.  Smith  and  had 
issued  its  Standard  California  Fire  Insurance  Pol- 
icy No.  A-959495,  whereby  it  insured  defendant 
E.  F.  Smith  against  loss  and  damage  by  fire  to 
building  located  at  6801  Atlantic  Boulevard,  Bell, 
California,  with  certain  appurtenances  thereto  ex- 
cepted from  said  insurance  for  an  amount  not  ex- 
ceeding $16,700.00,  but  denies  that  said  contract 
was  [9]  made  or  entered  into  subsequent  to  July 
19,  1946,  and  alleges  that  said  contract  of  insur- 
ance was  made  and  entered  into  between  this  de- 
fendant and  defendant  E.  F.  Smith  on  July  5,  1945, 
and  denies  that  said  policy  continued  in  full  force 
and  effect  at  the  time  of  the  loss  and  damage  to 
said  i)remises  by  fire  on  Jan.  14,  1947,  and  denies 
that  said  policy  was  in  full  force  and  effect  at  said 
time,  to-wit:  on  January  14,  1947. 

II. 

As  to  the  allegations  contained  in  Paragraph  XY 
of  plaintiffs'  complaint,  this  defendant  states  that 
it  is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  averments  con- 
tained in  said  Paragraph  XV. 
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III. 

As  to  the  allegations  contained  in  Paragraph 
XVI  of  plaintiffs'  Complaint,  this  defendant  denies 
said  allegations  and  each  and  every  allegation,  mat- 
ter, and  thing  therein  contained. 

Further  pleading,  this  defendant  alleges : 

I. 

That  plaintiffs'  Complaint  fails  to  state  a  claim 
against  this  defendant  upon  which  the  relief  prayed 
for,  or  any  relief,  can  be  granted  against  this  de- 
fendant in  that  it  appears  upon  the  face  thereof 
that  the  only  controversy  to  which  this  defendant 
is  a  party  or  is  interested  in  is  one  between  this 
defendant  and  E.  F.  Smith,  and  that  a  determina- 
tion of  such  controversy  could  not  be  had  in  this 
Court  for  the  reason  that  the  said  E.  F.  Smith  and 
this  defendant  are  each  and  both  citizens  and  resi- 
dents of  the  State  of  California  and  no  diversity  of 
ciiizenship  or  other  jurisdictional  grounds  exist  to 
give  this  Court  jurisdiction  to  determine  said  con- 
troversy. [10] 

W'herefore,  this  defendant  prays  that  plaintiffs 
take  nothing  by  their  Complaint  and  that  defendant 
go  hence  and  have  and  recover  its  costs  and  dis- 
bursements herein. 

/s/  E.  EUGENE  DAVIS, 
HINDMAN  &  DAVIS, 
By   /s/  E.  EUGENE  DAVIS, 
Attorneys  for  Defendant,  Fireman's  Fund  Insur- 
ance Company. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  May  10,  1944.  [11] 
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ANSWER  OF  DEFENDANT,  JIM  DANDY 
MARKETS,  INC.,  SUED  HEREIN  AS 
JIM  DANDY  MARKETS,  INCOR- 
PORATED 

Comes  now  the  defendant,  Jim  Dandy  Markets, 
Inc.,  erroneously  sued  herein  as  Jim  Dandy  Mar- 
kets, Incorporated,  and  answering  for  itself  and 
not  for  any  other  defendant,  admits,  denies  and 
alleges : 

I. 

Admits  each  and  every  allegation  contained  in 
Paragraphs,  I,  II,  III,  IV,  V,  VI,  VII,  and  VIII 
of  the  Complaint  herein.  [13] 

II. 

Admits  each  and  every  allegation  contained  in 
Paragraph  IX  of  the  Complaint,  and  alleges  that 
the  policy  issued  by  the  Central  Manufacturers' 
Mutual  Insurance  Company,  No.  F -321452,  set  forth 
in  Paragraph  IX  of  the  Complaint  contains,  among 
other  things,  the  following  provision  ^^  other  insur- 
ance permitted.'' 

III. 

Answering  Paragraph  X  of  the  Complaint,  de- 
fendant denies  that  by  written  endorsement  dated 
October  7,  1946,  the  name  of  the  insured  in  the 
policy  issued  by  the  Central  Manufacturers'  Mutual 
Insurance  Company,  No.  F-321452,  was  changed 
to  read,  ''Jim  Dandy  Markets,  a  corporation",  and 
alleges  that,  on  the  8th  day  of  October,  1946,  by 
written   endorsement,   this   defendant,   Jim   Dandy 
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Markets,  Inc.  was  recognized  as  the  insured  under 
said  policy  No.  F-321452  issued  by  Central  Manu- 
facturers' Mutual  Insurance  Company  in  the  place 
and  stead  of  Charles  Schuster,  Leo  A.  Goldberg, 
Norman  Schuster,  Max  M.  Berick  and  Earl  I. 
Swetow,  doing  business  as  Jim  Dandy  Markets. 

IV. 

Answering  Paragraph  XI  of  the  Complaint,  de- 
fendant admits  each  and  every  allegation  contained 
therein,  and  alleges  that  the  policy  issued  by  the 
Indiana  Lumbermens  Mutual  Insurance  Company 
No.  3170,  set  forth  in  Paragraph  XI  of  the  Com- 
plaint contains,  among  other  things,  the  following 
provision  ^^ other  insurance  permitted." 

V. 

Answering  Paragraph  XII  of  the  Complaint,  de- 
fendant denies  that  by  written  endorsement  dated 
July  19,  1946,  the  name  of  the  insured  in  the  policy 
No.  3170,  issued  by  the  Indiana  Lumbermens  Mu- 
tul  Insurance  Company  was  changed  to  read  ^^Jim 
[14]  Dandy  Markets,  a  Corporation,"  and  alleges 
that,  on  the  7th  day  of  October,  1946,  by  written 
endorsement,  the  name  of  the  insured  in  said  pol- 
icy No.  3170,  issued  by  the  Indiana  Lumbermens 
Mutual  Insurance  Company  was  changed  to  read 
^^  Jim  Dandy  Markets,  Inc." 

VI. 

Answering  Paragraph  XIII  of  the  Complaint, 
defendant  denies  that,  subsequent  to  the  19th  day 
of  July,  1946,  the  defendant,  Fireman's  Fund  In- 
surance Company  issued  its  standard  California  fire 
insurance  policy  No.  A959495  whereby  it  insured 
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the  defendant,  E.  F.  Smith,  as  the  named  insured, 
against  loss  and  damage  by  fire  to  the  premises 
described  in  the  Complaint  herein  in  the  amount 
of  $16,700.00,  and  denies  each  and  every  allegation 
contained  in  said  Paragraph  XIII  of  the  Com- 
plaint, and  in  this  connection  defendant  alleges  that, 
on  July  5,  1945,  the  defendant.  Fireman's  Fund 
Insurance  Company,  issued  its  standard  California 
fire  insurance  policy  No.  A959495,  whereby  it  in- 
sured the  defendant,  E.  F.  Smith,  as  the  named 
insured,  against  loss  and  damage  by  fire  to  the 
premises  described  in  the  Complaint,  and  situated 
at  6801  Atlantic  Boulevard,  Bell,  California,  in  the 
amount  of  $16,700.00,  and  this  defendant  alleges 
that  it  does  not  know  whether  said  policy  No. 
A959495,  issued  by  the  defendant.  Fireman's  Fund 
Insurance  Company,  was  in  force  and  effect  at  the 
time  of  the  loss  and  damage  to  the  premises  from 
fire  on  January  14,  1947. 

VII. 

Answering  Paragraph  XIV  of  the  Complaint, 
defendant  denies  each  and  every  allegation  con- 
tained in  said  Paragraph  XIV,  and  in  this  connec- 
tion defendant  alleges  that  said  Policy  No.  A959495, 
issued  by  Fireman's  Fund  Insurance  Company  on 
July  5,  1945,  provided,  with  reference  to  the  appor- 
tionment of  loss  from  fire,  as  follows:  [15] 

^^Apportionment  Clause:  This  company  shall  not 
be  liable  for  a  greater  proportion  of  any  loss  from 
any  peril  or  perils  included  in  this  endorsement 
than  (1)  the  amount  of  insurance  under  this  policy 
bears  to  the  whole  amount  of  fire  insurance  covering 
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the  property,  whether  valid  or  not  and  whether 
collectible  or  not,  and  whether  or  not  such  other 
fire  insurance  covers  against  the  additional  peril 
or  perils  insured  hereunder;  (2)  Nor  for  a  greater 
proportion  than  the  amount  of  insurance  under  this 
policy  bears  to  the  amount  of  all  insurance,  whether 
valid  or  not  and  whether  collectible  or  not,  cover- 
ing in  any  manner  such  loss ;  furthermore,  if  there 
be  insurance  other  than  fire  insurance  covering  any 
one  or  more  of  the  perils  causing  loss  hereunder, 
covering  specifically  any  individual  unit  of  property 
involved  in  the  loss,  only  such  proportion  of  the 
insurance  under  this  policy  shall  apply  to  such  unit 
specifically  insured,  as  the  value  of  such  unit  shall 
bear  to  the  total  value  of  all  the  property  covered 
imder  this  policy,  whether  such  other  insurance 
contains  a  similar  clause  or  not." 

VIII. 
Answering  Paragraph  XV  of  the  Complaint,  de- 
fendant does  not  have  sufficient  information  or 
belief  with  respect  to  the  allegations  contained  in 
said  Paragraph  XV,  and  because  of  such  lack  of 
information  and  belief,  this  defendant  denies  each 
and  every  allegation  contained  in  said  Paragraph 
XV,  and  in  this  connection  defendant  alleges  that, 
at  the  time  of  the  loss  sustained  by  fire,  as  alleged 
in  the  Complaint  and  as  hereafter  alleged,  there 
was  fire  insurance  covering  the  property  so  de- 
stroyed by  fire,  as  follows : 

Central  Manufacturers  Mutual  Insurance 
Company  policy  No.  F321452,  for  $12,500.00,  in 
which  this  defendant  is  named  as  insured.  [16] 
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Indiana  Lumbermen's  Mutual  Insurance  Com- 
pany Policy  No.  3170  for  $12,500.00,  in  which 
this  defendant  is  named  as  the  insured, 
but  this  defendant  does  not  know  whether  any  pol- 
icy issued  by  the  defendant.  Fireman's  Fund  In- 
surance Company,  whether  bearing  No.  A959495  or 
No.  A94195,  naming  the  defendant  E.  F.  Smith  as 
insured,  was  in  force  and  effect  at  the  time  of  the 
fire,  and  this  defendant  alleges  that  an  actual  and 
bona  fide  controversy  exists  and  has  arisen  between 
all  of  the  parties  hereto  respecting  whether  any 
policy  of  fire  insurance  issued  by  the  defendant 
Fireman's  Fund  Insurance  Company,  was  in  force 
and  effect  at  the  time  of  the  destruction  of  the  in- 
sured property  on  January  14,  1947. 

IX. 

Admits  the  allegations  contained  in  Paragraph 
XVI  of  the  Complaint  herein. 

X. 

Answering  Paragraph  XVII  of  the  Complaint, 
this  defendant  admits  that  the  defendant  E.  F. 
Smith  is  a  party  having  an  interest  in,  and  directly 
affected  by  the  controversies  alleged  in  the  Com- 
plaint, and  hereinafter  alleged,  and  that  he  is  joined 
in  this  action  because  of  his  said  interest  in  said 
controversies,  but  denies  each  and  every  allegation 
contained  in  Paragraph  XVII  of  the  Complaint 
and  not  expressly  admitted  herein. 

XI. 

Admits  the  allegations  contained  in  Paragraph 
XIX  of  the  Complaint  herein. 
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XII. 

This  defendant  alleges  that,  on  January  14,  1947, 
the  building  and  property  insured  and  purported 
to  be  insured  by  the  fire  insurance  policies  issued 
by  the  plaintiffs  herein,  and  by  [17]  the  defendant 
Fire  Insurance  Company,  was  totally  destroyed  by 
fire.  At  the  time  of  the  fire  the  defendant,  Jim 
Dandy  Markets,  Inc.,  was  the  owner  of  the  build- 
ing so  destroyed  by  fire,  and  was  in  sole  possession 
thereof. 

XIII. 

That  immediately  following  the  destruction  of 
said  building  by  fire,  this  defendant  immediately, 
and  without  unnecessary  delay,  notified  each  of  the 
plaintiffs  of  the  total  destruction  of  said  building 
by  fire;  that  thereafter  the  plaintiffs,  and  each  of 
them,  in  writing,  waived  the  provisions  in  each  of 
said  policies  requiring  this  defendant  to  make  for- 
mal written  proof  of  loss;  that  on  the  9th  day  of 
April,  1947,  the  plaintiffs  herein  and  this  defend- 
ant agreed,  in  writing,  that  the  sound  cash  value  of 
said  insured  property  immediately  preceding  the 
loss,  and  the  total  loss  and  damage  thereto  was  and 
is  the  sum  of  $32,476.92. 

XIV. 

This  defendant  alleges  that  neither  of  the  plain- 
tiffs, or  the  defendant  Fireman's  Fund  Insurance 
Company,  have  paid  any  moneys  to  this  defendant 
on  account  of  said  loss. 

XV. 

That  an  actual  controversy  has  arisen  between 
the  plaintiffs  and  the  defendants  as  to  whether  the 
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defendant  Jim  Dandy  Markets,  Inc.  had  an  insur- 
able interest  in  the  property  described  in  plaintiffs' 
policies  at  the  time  of  the  fire,  and  whether  the  de- 
fendant E.  F.  Smith  had  an  insurable  interest  in 
said  property  at  the  time  of  the  fire ;  that  an  actual 
controversy  has  arisen  as  to  whether  the  plaintiffs 
are  liable  for  the  full  principal  sum  of  their  respec- 
tive policies,  to- wit:  $12,500.00  each  by  reason  of 
the  agreed  loss  of  $32,476.92,  or  whether  the  lia- 
bility of  said  plaintiff  is  respectively  limited  to  the 
[18]  proportion  of  the  loss  that  the  amount  respec- 
tively insured  by  the  plaintiff  bears  to  the  sum  of 
$41,700.00 ;  that  an  actual  controversy  has  arisen  as 
to  whether  the  plaintiffs  and  the  defendant  Fire- 
man's  Fund  Insurance  Company  are  liable  and 
responsible  to  this  defendant  for  this  defendant's 
loss  by  reason  of  the  fire  in  the  amount  of  $32,- 
476.92,  and  how  much  of  said  sum  the  plaintiffs  and 
said  defendant.  Fireman's  Fund  Insurance  Com- 
pany, should  pay  towards  said  sum  of  $32,476.92. 

Wherefore,  this  answering  defendant  prays  that 
this  Court  make  an  order  and  judgment  decreeing 
and  determining  the  respective  rights  of  the  parties 
hereto  with  respect  to  the  controversies  set  forth 
in  the  Complaint  herein,  and  set  forth  in  this 
answer;  and  such  other  controversies  that  might 
exist  between  the  parties  hereto  with  respect  to  the 
policies  issued  by  the  plaintiffs  herein  and  by  the 
defendant,  Fireman's  Fund  Insurance  Company; 
and  that  the  defendant  have  judgment  for   such 
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other  and  further  relief  as  to  this  Honorable  Court 
may  seem  just  and  equitable;  and  for  costs  of  suit 
herein. 

/s/  HARRY  G.  SADICOFF, 
Attorney  for  Defendant,  Jim  Dandy  Markets,  Inc. 

(Verified.) 

[Endorsed] :  Filed  May  29,  1947.  [19] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  E.  F.   SMITH 

Comes  now  defendant  E.  F.  Smith  for  answer  to 
plaintiff's  complaint  says: 

I. 

As  to  the  allegations  of  paragraph  IX  of  plain- 
tiff's complaint,  defendant  E.  F.  Smith  is  without 
knowledge  or  information  and  alleges  that  any  in- 
surance placed  on  the  building  as  therein  alleged 
was  without  the  knowledge  of  said  defendant  E.  F. 
Smith  and  not  required  by  or  in  accordance  with 
any  contract  or  agreement  with  said  defendant 
E.  F.  Smith,  the  owner  of  said  building.  [21] 

II. 

As  to  the  allegations  of  paragraph  XI  of  plain- 
tiff's complaint,  defendant  E.  F.  Smith  is  without 
knowledge  or  information  and  alleges  that  any  in- 
surance placed  on  the  building  as  therein  alleged 
was  without  the  knowledge  of  said  defendant  E.  F. 
Smith  and  not  required  by  or  in  accordance  with 
any  contract  or  agreement  with  said  defendant  E.  F. 
Smith,  the  owner  of  said  building. 
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in. 

As  to  the  allegations  of  paragraph  XIII  of  plain- 
tiff's complaint,  defendant  E.  P.  Smith  denies  that 
defendant  Fireman's  Fund  Insurance  Company  is- 
sued its  standard  California  fire  insurance  policy 
No.  A-959495  subsequent  to  July  19,  1946  and 
alleges  that  said  policy  of  insurance  was  issued  to 
defendant  E.  F.  Smith  on  July  5,  1945. 

IV. 

As  to  the  allegations  contained  in  paragraph  XV 
of  plaintiff's  complaint,  defendant  E.  F.  Smith  is 
without  knowledge  or  information  as  to  the  policies 
of  fire  insurance  on  said  building  issued  by  Central 
Manufacturer's  Mutual  Insurance  Company  or  as 
to  the  one  issued  by  Indiana  Liunbermen's  Mutual 
Insurance  Company  but  alleges  that  neither  of  said 
policies  was  issued  to  defendant  E.  F.  Smith  or  for 
his  benefit  and  neither  constitutes  an  insurance  of 
the  building  owned  by  defendant  E.  F.  Smith  in 
such  manner  as  to  cause  any  proration  of  the  loss 
sustained  by  defendant  E.  F.  Smith. 

V. 

Defendant  E.  F.  Smith  alleges  that  he  was  the 
sole  owner  of  the  building  located  at  6801  Atlantic 
Boulevard,  Bell,  California,  on  July  5,  1945  when 
the  building  was  insured  by  Fireman's  Fund  Insur- 
ance Company  by  its  policy  No.  A-959495  for  the 
sum  of  $16,700.00  and  continued  to  be  until,  and 
was  the  sole  owner  thereof  when,  the  building  was 
totally  destroyed  by  fire  on  the  14th  day  of  January, 
1947  to  a  total  loss  in  excess  of  $32,000.00.  Defend- 
ant E.  F.  Smith  [22]  further  alleges  that  the  only 
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outstanding  interest  in  said  building  was  the  right 
of  occupancy  under  a  sublease  to  defendant  eTim 
Dandy  Markets  and  that  said  sublease  did  not 
transfer  to  sublessee  any  of  the  insurable  interest 
of  defendant  E.  F.  Smith  as  insured  in  said  Fire- 
man's Fund  Insurance  policy  which  was  in  full 
force  and  effect  at  the  time  of  the  fire  on  January 
14,  1947. 

VI 

On  the  29th  day  of  September,  1941  defendant 
E.  F.  Smith  as  lessee  entered  into  a  lease  with  Chas. 
E.  Kindig  and  Daisy  Kindig  as  lessors,  whereby 
said  defendant  E.  F.  Smith  leased  that  real  prop- 
erty situated  in  the  City  of  Bell,  County  of  Los 
Angeles,  State  of  California  and  being  a  part  of 
Lots  4  and  6,  Block  F  of  the  Grrider  and  Hamilton 
Subdivision  of  the  east  portion  of  said  Bell  tract, 
for  a  term  of  five  years  beginning  on  the  first  day 
of  August,  1942,  and  until  the  first  day  of  August, 
1947.  Thereafter  and  on  the  first  day  of  Febru- 
ary, 1942  said  defendant  E.  F.  Smith  entered  into 
another  lease  covering  the  same  property  for  the 
same  period  of  time  with  Thomas  A.  McLenaghan 
as  administrator  of  the  estate  of  E.  T.  Williams, 
deceased,  the  owner  of  a  part  interest  in  said  prop- 
erty. 

VII. 

Defendant  E.  F.  Smith,  at  the  time  of  the  execu- 
tion of  said  leases,  operated  a  food  market  on  the 
property  covered  thereby  which  market  was  housed 
in  a  building  built  and  owned  by  defendant  E.  F. 
Smith  and  it  was  provided  in  each  of  said  leases 
that  the  improvements  then  on  the  premises  and 
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all  other  improvements  placed  on  the  property  dur- 
ing the  terms  of  the  lease  are  the  property  of  and 
belong  to  defendant  E.  P.  Smith  and  might  be 
removed  by  defendant  E.  F.  Smith  at  the  expiration 
of  the  said  leases.  The  business  conducted  on  said 
real  property  was  known  as  the  ^^ Atlantic  Store'' 
or  the  *' Atlantic  Boulevard  Market"  and  will  here- 
inafter be  referred  to  as  such.  [23] 

VIII. 

On  and  after  September  29,  1941,  defendant  E.  P. 
Smith  as  owner  of  the  building  and  as  lessee  of  the 
real  property  was  in  possession  of  the  Atlantic 
Store  by  himself,  his  agent  or  sublessee  at  all  times 
up  to  and  including  the  14th  day  of  January,  1947, 
on  which  date  the  leases  and  each  of  them  were 
still  in  force  and  effect  and  defendant  E.  F.  Smith, 
the  lessee  thereunder  and  the  owner  of  the  building 
on  said  property. 

IX. 

Defendant  E.  F.  Smith,  at  the  time  of  entering 
into  said  leases,  was  the  operator  of  several  stores 
in  Southern  California  including  said  ^^  Atlantic 
Store.''  Therefore  and  on  the  first  day  of  July, 
1945  defendant  E.  F.  Smith  as  party  of  the  first 
part  entered  into  an  agreement  with  Charles  Schus- 
ter, Leo  A.  Goldberg,  Earl  I.  Swetow,  Max  M. 
Berick  and  Norman  Schuster,  a  co-partnership 
doing  business  under  the  name  and  style  of  Jim 
Dandy  Markets  as  parties  of  the  second  part  as  to 
the  eight  stores,  including  the  Atlantic  Store,  oper- 
ated by  defendant  E.  F.  Smith,  for  the  sale  and 
purchase  of  the  salable  merchandise  in  each;  the 
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leasing  of  all  store  fixtures  and  equipment;  the 
leasing  or  subleasing  of  the  stores ;  and  the  sale  and 
purchase  of  specified  trucks  and  trailers.  A  copy 
of  said  agreement  is  hereunto  attached  and  marked 
Exhibit  ''A".  Said  co-partnership  was  subse- 
quently incorporated  and  succeeded  by  the  defend- 
ant Jim  Dandy  Markets  Incorporated  and  will 
hereafter  be  referred  to  as  Jim  Dandy  Markets. 

X. 

The  agreement  of  July  1,  1945,  Exhibit  "A.'\ 
provided  that  the  Atlantic  Store  was  subleased  to 
Jim  Dandy  Markets  and  in  accordance  therewith 
Jim  Dandy  Markets  entered  into  possession  thereof 
as  sublessee  of  defendant  E.  F.  Smith  and  contin- 
ued to  occupy  said  property  as  sublessee  until  and 
subsequent  to  the  14th  day  of  January,  1947.  [24] 

XI. 

After  the  execution  of  the  agreement  of  July  1, 
1945,  Exhibit  ^^A'',  that  is  on  July  5,  1945,  defend- 
ant E.  F.  Smith  purchased  and  defendant  Fire- 
man's Fund  Insurance  Company  issued  its  policy 
of  fire  insurance  No.  A-959495  to  said  E.  F.  Smith 
for  the  total  sum  of  $166,000.00  on  buildings  used 
for  retail  food  markets  at  various  locations,  includ- 
ing the  building  used  by  the  Atlantic  Store,  on 
which  building  the  insurance  was  stated  to  be  $16,- 
700.00,  which  policy  was  at  the  time  of  the  fire  on 
January  14,  1947,  and  for  all  matters  pertinent  to 
this  suit  is  still  in  force  and  effect. 

XII. 

On  the  12th  day  of  June,  1946,  defendant  E.  F. 
Smith  and  defendant  Jim  Dandy  Markets  entered 
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into  a  supplementary  and  modified  agreement  modi- 
fying the  terms  of  the  agreement  of  July  1,  1945, 
Exhibit  ^^A",  and  providing  for  the  sale  of  ^'all  of 
the  fixtures,  machinery  and  equipment  located  and 
contained  in  all  of  the  markets  referred  to  in  the 
agreement  hereinabove  mentioned  for  a  total  con- 
sideration of  $225,000.00''.  The  supplementary  and 
modified  agreement  of  June  12,  1946  further  pro- 
vided for  the  deposit  in  escrow  of  bills  of  sale  of 
the  fixtures,  machinery  and  equipment  located  in 
the  various  markets ;  for  the  deposit  in  said  escrow 
of  the  leases  on  named  markets,  including  the  At- 
lantic Boulevard  Market,  together  with  a  written 
assignment  of  each  of  said  leases;  for  the  holding 
of  said  documents  in  said  escrow  imtil  the  full  pur- 
chase price  of  the  respective  stores  had  been  paid 
into  said  escrow  after  which  the  bill  of  sale  together 
with  the  lease  and  assignment  thereof  of  the  respec- 
tive markets  was  to  be  delivered  to  said  Jim  Dandy 
Markets;  for  the  cancellation  as  of  the  1st  day  of 
July,  1946  of  the  lease  on  said  fixtures,  machinery 
and  equipment;  for  the  cancellation  and  termina- 
tion of  the  subleases  of  the  various  markets,  includ- 
ing the  Atlantic  Store,  as  of  the  date  of  delivery 
from  escrow  of  the  [25]  leases  and  assignments 
thereof.  Copy  of  said  supplementary  and  modified 
agreement  of  June  12,  1946  is  hereunto  attached 
and  marked  Exhibit  ^^B''. 

XIII. 
The  supplementary  and  modified  agreement  of 
June  12,  1946,  Exhibit  '^B",  provided  that  the  bill 
of  sale,  as  well  as  the  lease  and  assignment  thereof. 
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of  the  Atlantic  Boulevard  Market  could  be  obtained 
by  defendant  Jim  Dandy  Markets  on  payment  of  a 
total  of  $27,300.00  into  said  escrow.  Such  total 
sum  had  not  been  paid  into  the  escrow  on  or  before 
January  14,  1947  and  the  bill  of  sale  of  the  fixtures, 
machinery  and  equipment  in  said  market  or  the 
lease  and  assignment  of  lease  of  the  real  prox)erty 
on  which  it  was  situated  had  not  been  delivered  to 
Jim  Dandy  Markets  on  January  14,  1947  and  on 
that  date  the  sublease  as  provided  in  the  agreement 
of  July  1,  1945,  Exhibit  ''A",  was  still  in  force  and 
effect  and  the  Jim  Dandy  Markets  in  possession  of 
said  market  only  as  lessee  under  said  sublease. 

XIV. 
At  all  times  on  and  prior  to  the  14th  day  of  Jan- 
uary, 1947,  defendant  E.  F.  Smith  was  the  owner 
of  the  building  occupied  by  and  in  which  the  At- 
lantic Store  was  operated  and  at  no  time  was  the 
sale  of  said  building  considered  or  negotiated  be- 
tween said  E.  P.  Smith  and  Jim  Dandy  Markets 
or  any  of  the  partners  or  agents  thereof  and  at  no 
time  did  the  value  of  said  building  or  the  transfer 
of  the  ownership  thereof  enter  into  or  become  an 
item  in  the  price  fixed  and  established  for  the  sale 
of  the  fixtures,  machinery  and  equipment  in  said 
market  by  defendant  E.  F.  Smith  to  said  Jim 
Dandy  Markets  as  set  out  in  the  supplementary  and 
modified  agreement  of  June  12,  1946  or  at  any  other 
time  and  at  no  time  did  said  Jim  Dandy  Markets 
or  any  one  on  its  behalf  acquire  any  title  or  inter- 
est in  and  to  said  building  other  than  that  of  sub- 
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lessee  for  the  purpose  of  occupying  the  same  for 
the  operation  of  the  Atlantic  Store.  [26] 

Wherefore,  defendant  E.  F.  Smith  prays  judg- 
ment as  follows: 

1.  For  a  declaration  that  defendant  E.  F.  Smith 
was  the  owner  of  the  building  at  6801  Atlantic  Bou- 
levard in  the  City  of  of  Bell,  California  on  January 
14,  1947  and  at  all  times  prior  to  its  destruction 
by  fire  on  that  day,  and 

2.  For  a  declaration  that  the  ownership  of  said 
building  by  said  defendant  E.  F.  Smith  constituted 
an  insurable  interest  therein  which  was  insured 
against  fire  by  defendant  Fireman's  Fund  Insur- 
ance Company,  and 

3.  For  a  declaration  that  any  leasehold  interest, 
right  of  occupancy  or  expectancy  arising  from  a 
contract  of  sale  of  the  Atlantic  Market  in  said  city, 
all  as  claimed  by  defendant  Jim  Dandy  Market  or 
any  persons  for  it,  did  not  constitute  any  owner- 
ship or  insurable  interest  in  said  building  which  de- 
tracted from  or  reduced  the  insurable  interest  of 
said  defendant  E.  F.  Smith  and  that  any  policy  of 
fire  insurance  issued  by  plaintiffs  or  either  of  them 
to  said  defendant  Jim  Dandy  Market  in  nowise 
detracted  from  or  caused  proration  of  liability  due 
to  said  E.  F.  Smith  from  defendant  Fireman's  Fund 
Insurance  Company  on  accoimt  of  the  insurance 
covering  said  building  as  owned  by  said  E.  F. 
Smith,  and 

4.  For  such  other  and  further  relief  as  to  this 
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honorable  court  shall  seem  just  and  equitable  and 
for  all  costs  of  suit  herein. 

Dated  this  8th  day  of  July,  1947. 

/s/  CLYDE  THOMAS  and 
/s/  MILAN  MEDIGOVICH, 

Attorneys  for  Defendant  E.  P.  Smith.  [27] 

EXHIBIT  ^^A" 
[Plaintiff's  Exhibit  No.  13  at  Trial] 

AGREEMENT 

This  agreement,  made  and  entered  into  this  1st 
day  of  July,  1945  by  and  between  E.  P.  Smith,  party 
of  the  first  part,  and  Charles  Schuster,  Leo  A.  Gold- 
berg, Earl  I.  Swetow,  Max  M.  Berick  and  Norman 
Schuster,  a  co-partnership,  doing  business  imder 
the  name  and  style  of  Jim  Dandy  Markets,  parties 
of  the  second  part: 

Witnesseth 

Whereas  the  party  of  the  first  part  is  now  en- 
gaged in  the  retail  grocery,  meat,  liquor,  delicates- 
sen, fruit  and  vegetable  business  and  is  conducting 
eight  (8)  of  said  retail  stores  in  the  State  of  Cali- 
fornia, seven  (7)  of  which  are  in  the  County  of 
Los  Angeles,  and  one  (1)  in  the  County  of  San  Ber- 
nardino; and 

Whereas  of  the  eight  stores  so  conducted  by  said 
party  of  the  first  part,  four  (4)  of  said  stores  are 
are  owned  outright  by  said  party  of  the  first  part, 
and  four  (4)  of  said  stores  are  operated  by  virtue 
of  leases  wherein  said  party  of  the  first  part  is  the 
lessee;  and 
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Whereas  the  parties  of  the  second  part  are  de- 
sirous of  purchasing  the  entire  retail  business  of 
the  party  of  the  first  part,  including  all  salable 
merchandise  and  stock  in  trade,  and  henceforth 
said  business  of  the  party  of  the  first  part  may 
be  conducted  under  the  name  of  E.  F.  Smith  Pub- 
lic Markets,  or  under  their  own  trade  name;  and 

Whereas  the  party  of  the  first  part  is  the  owner 
of  all  store  fixtures  and  other  equipment,  including 
oiBce  equipment,  in  all  of  said  eight  (8)  stores, 
which  the  parties  of  the  second  part  are  desirous 
of  leasing  from  the  party  of  the  first  part  for  a 
period  of  ten  years;  and  [28] 

Whereas  the  store  buildings  owned  by  said  party 
of  the  first  part  are  generally  known  as  Central 
Avenue  Store,  Figueroa  Street  Store,  Norwalk 
Store  and  Western  Avenue  Store,  which  store  build- 
ings parties  of  the  second  part  are  desirous  of  leas- 
ing for  a  period  of  ten  (10  years  from  July  1,  1945, 
and  the  party  of  the  first  part  will  lease  said  four 
(4)  store  buildings  for  said  period ;  and 

Whereas  the  other  four  (4)  stores  referred  to 
herein  as  stores  leased  by  the  party  of  the  first 
part  and  which  the  parties  of  the  second  part  are 
desirous  of  sub-leasing,  are  generally  known  as 
Watts  Store,  Atlantic  Store,  Ontario  Store  and 
Sixth  Street  Store,  it  being  understood  that  all  of 
said  leases  do  not  run  for  the  full  period  of  ten  (10) 
years,  but  said  parties  of  the  second  part  will  sub- 
lease same  from  said  party  of  the  first  part  during 


Jim  Dandy  Markets^  Inc.,  et  al,,  Etc,  29 

EXHIBIT  ^^A"— (Continued) 
the  balance  of  the  term  set  forth  in  said  leases,  in- 
cluding the  term  referred  to  in  the  options  in  said 
leases;  and 

Whereas  party  of  the  first  part  has  a  lease  for 
parking  automobiles  adjacent  to  the  Figueroa  Street 
store,  which  will  expire  May  31,  1947  on  which  the 
last  month's  rent  has  been  paid  in  advance,  and  the 
parties  of  the  second  part  are  desirous  of  obtaining' 
said  parking  lot  lease  by  assignment,  and  the  party 
of  the  first  part  will  assign  same,  as  hereinafter 
stated;  and 

Whereas  the  party  of  the  first  part  is  the  owner 
of  certain  licenses  required  by  the  State  of  Cali- 
fornia, or  other  political  sub-divisions  of  the  State 
of  California,  required  by  party  of  the  first  part 
in  conducting  a  portion  of  his  retail  business,  and 
is  desirous  of  transferring  said  licenses  to  the  par- 
ties of  the  second  part  and  the  parties  of  the  sec- 
ond part  are  desirous  of  having  said  licenses  trans- 
ferred upon  the  terms  and  conditions  hereinafter 
set  forth;  and  [29] 

Whereas  the  party  of  the  first  part  is  now  the 
owner  of  seven  (7)  trucks  and  four  (4)  trailers, 
hereinafter  specifically  described,  which  the  parties 
of  the  second  part  are  desirous  of  purchasing;  and 

Whereas  the  parties  of  the  second  part,  as  addi- 
tional consideration  and  as  a  security  for  the  faith- 
ful performance  of  the  terms,  conditions  and  obliga- 
tions under  this  agreement  and  the  payment  of  rent 
on  the  leases  herein  referred  to,  shall  make  an  ad- 
vance payment  to  the  party  of  the  first  part  of 
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Fifty   Thousand   Dollars    ($50,000.00)    as   evidence 
of  good  faith  that  all  of  the  terms,  conditions  and 
obligations  herein  referred  to  shall  be  fully  and 
faithfully  performed;  and 

Whereas  the  parties  of  the  second  part  are  de- 
sirous of  securing  an  option  for  the  purchase  of  all 
fixtures  and  equipment  in  said  markets  at  the  ex- 
piration of  ten  (10)  years  period  herein  referred 
to  and  the  party  of  the  first  part  is  desirous  of 
granting  or  giving  said  option  to  the  parties  of  the 
second  part;  and 

Whereas  upon  the  completion  of  this  agreement, 
the  party  of  the  first  part  is  desirous  of  selling  the 
good  will  of  the  market  business  to  the  parties  of 
the  second  part,  and  the  parties  of  the  second  part 
are  desirous  of  acquiring  the  same; 

Now,  therefore,  it  is  mutually  agreed  as  follows: 

1.  That  the  party  of  the  first  part  agrees  to  sell, 
and  the  parties  of  the  second  part  agree  to  pur- 
chase, all  salable  merchandise  now  owned  by  party 
of  the  first  part  in  all  of  said  eight  (8)  stores  here- 
inbefore referred  to,  and  to  pay  cash  for  same  in 
escrow ;  said  escrow  to  be  opened  immediately  upon 
the  execution  of  this  agreement  with  Naas-Baruch 
Company,  and  the  inventory  of  said  merchandise 
shall  be  taken  under  the  [30]  supervision  of  the 
parties  hereto  by  the  employees  of  first  and  second 
parties,  or  by  some  other  person  or  persons  to  be 
agreed  upon  by  the  parties  hereto.  Said  parties  of 
the  second  part  shall  pay  into  escrow  the  full  pur- 
chase price  of  said  inventory,  and  said  price  shall 
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)>e  nxed  at  market  or  cost  price,  whichever  is  the 
lowest.  Upon  completion  of  said  inventory  and 
the  payment  of  the  inventory  price  thereof,  said 
parties  of  the  second  part  shall  henceforth  conduct 
the  business  of  the  party  of  the  first  part,  either 
under  the  name  of  E.  F.  Smith  Public  Markets,  or 
under  the  trade  name  of  the  parties  of  the  second 
part,  which  permission  to  conduct  said  business 
under  the  name  of  E.  F.  Smith  Public  Markets  is 
hereby  given  for  the  period  of  ten  (10)  years  from 
the  1st  day  of  July,  1945. 

2.  The  party  of  the  first  part  shall  under  the 
rules  of  the  Office  of  Price  Administration  transfer 
to  the  parties  of  the  second  part  all  ration  points 
in  his  possession  or  to  his  credit  in  the  ration  bank, 
said  ration  points  so  transferred,  together  with  ra- 
tioned merchandise  inventory,  shall  be  subject  to 
the  approval  of  the  Office  of  Price  Administration. 

3.  That  the  party  of  the  first  part  does  hereby 
lease  to  the  parties  of  the  second  part  all  store 
fixtures  and  equipment,  including  office  fixtures, 
now  owned  by  the  party  of  the  first  part  and  used 
in  the  conduct  of  his  business,  for  a  period  of  ten 
(10)  years  for  a  monthly  rental  of  One  Thousand 
Four  Hundred  Dollars  ($1400.00).  An  inventory 
of  said  fixtures  and  equipment  shall  be  furnished 
by  the  party  of  the  first  part  to  the  parties  of  the 
second  part,  showing  the  fixtures  and  equipment  in 
each  of  the  said  stores  above  referred  to,  and  said 
inventory  shall  be  considered  a  part  of  this  agree- 
ment.    The  title  to  all  of  said  fixtures  and  equip- 
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ment  shall  remain  in  the  party  of  the  first  part  dur- 
ing the  entire  term,  but  the  parties  of  the  second 
part  [31]  shall  have  the  right  and  privilege,  which 
right  and  privilege  is  hereby  granted,  to  exchange 
or  remove  any  of  said  equipment  or  fixtures  by 
replacing  same  with  other  equipment  or  fixtures  of 
at  least  equal  market  value — all  of  said  replace- 
ments to  become  the  property  of  the  party  of  the 
first  part. 

4.  The  party  of  the  first  part  does  hereby  agree 
with  the  parties  of  the  second  part  to  enter  into  a 
ten-year  lease  from  July  1,  1945  for  all  store  build- 
ings owned  outright  by  party  of  the  first  part,  and 
the  parties  of  the  second  part  agree  to  lease  said 
store  buildings  for  the  period  of  ten  (10)  years,  at 
the  following  rentals: 

Central  Avenue  Store $550.00  per  month 

Figueroa  Street  Store 400.00  per  month 

Norwalk  Store 200.00  per  month 

Western  Avenue  Store 650.00  per  month 

This  said  monthly  rental  does  not  include  the 
rental  of  store  fixtures  and  equipment  hereinbefore 
set  forth,  but  is  subject  to  certain  concessions  or 
leases,  as  follows: 

Central  Avenue  Store  is  subject  to  a  written 
lease  or  concession  for  the  sale  of  fruit  and  vege- 
tables, at  a  rental  of  $100.00  per  month,  which  lease 
shall  expire  March  1,  1946,  and  which  shall  be  as- 
signed to  the  parties  of  the  second  part ; 

Figueroa  Street  Store  is  subject  to  a  month  to 
month  lease  for  the  sale  of  fruit  and  vegetables  at 
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the  rental  of  $100.00  per  month,  together  with  a 
written  lease  for  the  sale  of  merchandise  usually 
found  in  drug  stores  at  the  rental  of  $150.00  per 
month,  which  expires  on  December  2,  1948,  and 
which  shall  be  assigned  to  the  parties  of  the  second 
part; 

Norwalk  Store  is  subject  to  a  month  to  month 
lease  [32]  for  the  sale  of  fruit  and  vegetables  at 
the  rental  of  $130.00  per  month; 

Western  Avenue  Store  is  subject  to  a  written 
lease  for  the  sale  of  fruit  and  vegetables  at  the 
rental  of  $300.00  per  month,  which  expires  March 
1,  1946  and  which  shall  be  assigned  to  the  parties 
of  the  second  part. 

Said  fruit  and  vegetable  leases  include  janitor, 
w^ater,  light  and  refrigeration  services. 

5.  The  party  of  the  first  part  hereby  agrees  to 
sublease  the  stores  now  leased  by  party  of  the  first 
part,  known  as  the  Watts,  Atlantic,  Ontario  and 
Sixth  Street  Stores,  to  the  parties  of  the  second 
part,  and  the  parties  of  the  second  part  agree  with 
the  party  of  the  first  part  to  rent  all  of  said  stores 
for  the  full  term  of  ten  (10)  years,  provided,  how- 
ever, that  on  the  expiration  of  the  lease  now  upon 
said  premises,  the  party  of  the  first  part  will  be 
able  to  re-lease  said  stores  at  a  rental  equal  to  or 
lower  than  that  paid  by  the  parties  of  the  second 
part  at  the  expiration  of  said  leases,  the  parties 
of  the  second  part  must  accept  same;  but  in  the 
event  that  the  party  of  the  first  part  is  unable  to 
re-lease  said  stores  at  the  rent  then  paid  by  parties 
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of  the  second  part,  party  of  the  first  part  shall  not 
release  said  stores  at  a  higher  rent  unless  same  is 
satisfactory  to  parties  of  the  second  part,  and  par- 
ties of  the  second  part  will  in  that  event  pay  the 
increased  rent  agreed  upon  on  the  first  day  of  each 
and  every  month  during  the  term  of  said  leases  or 
any  extensions  thereof,  not  to  exceed  ten  (10)  years. 

The  stores  to  be  sub-leased  to  the  parties  of  the 
second  part  are  subject  to  the  following  sub-leases 
on  concessions  in  said  stores,  which  shall  be  as- 
signed to  the  parties  of  the  [33]  second  part; 

Watts  Store  is  subject  to  a  written  fruit  and 
vegetable  lease,  which  expires  March  1,  1946,  pay- 
able at  the  rate  of  $300.00  per  month ; 

Atlantic  Store  is  subject  to  a  written  fruit  and 
vegetable  lease  which  expires  March  1,  1946,  pay- 
able at  the  rate  of  $300.00  per  month; 

Ontario  Store  is  subject  to  a  month  to  month  fruit 
and  vegetable  lease  at  $300.00  per  month; 

Sixth  Street  Store  is  subject  to  a  written  fruit 
and  vegetable  lease  which  expires  March  1,  1946 
payable  at  the  rate  of  $300.00  per  month ;  also  sub- 
ject to  a  written  lease  to  Van  de  Kamp's  Holland 
Dutch  Bakeries,  Inc.,  which  expires  May  31,  1948, 
payable  at  the  rate  of  $100.00  per  month. 

All  fruit  and  vegetable  sub-leases  include  jani- 
tor, water,  light  and  refrigeration  services. 

6.  It  is  understood  by  and  between  the  parties 
hereto  that  the  leases  now  held  by  the  party  of 
the  first  part  have  an  expiration  date  prior  to  June 
30,  1955  and  that  the  party  of  the  first  part  will  do 
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everything  within  his  power  to  secure  an  additional 
lease  to  and  including  June  30,  1955  in  the  manner 
set  forth  in  Paragraph  5.  Said  party  of  the  first 
part  must  sub-lease  to  the  parties  of  the  second 
part  all  additional  leases  or  extensions  of  the  pres- 
ent leases  covering  the  above  stores  at  the  exact 
rental  that  he  is  obligated  to  pay  for  said  additional 
leases  or  extensions  of  leases  on  the  above  stores, 
and  in  the  event  said  leases,  or  any  of  them,  cannot 
be  secured  under  terms  satisfactory  to  the  parties 
of  the  second  part,  the  monthly  rental  on  each  [34] 
store  shall  be  reduced  proportionately  together  with 
the  monthly  rental  to  be  paid  by  parties  of  the  sec- 
ond part  on  the  fixtures  and  equipment  as  follows: 

In  the  event  that  the  Watts  store  cannot  be  re- 
leased, the  total  rent  on  said  sub-leases  shall  be 
reduced  by  $500.00  per  month,  and  the  total  rent 
on  the  fixtures  and  equipment  shall  be  reduced 
$200.00  per  month; 

In  the  event  the  Atlantic  Avenue  store  cannot  be 
re-leased,  the  total  rent  on  said  sub-leases  shall  be 
reduced  $320.00  per  month  on  the  property  and 
$200.00  per  month  on  the  fixtures  and  equipment; 

In  the  event  the  Ontario  store  cannot  be  re- 
leased, the  total  rent  from  the  sub-leases  shall  be 
reduced  by  $205.00  per  month  and  the  rent  on  the 
fixtures  and  equipment  shall  be  reduced  $200.00  per 
month ; 

In  the  event  the  Sixth  Street  store  cannot  be  re- 
leased the  total  rent  on  the  sub-lease  shall  be  re- 


36  E.  F.  Smith  vs, 

EXHIBIT  ^^A''— (Continued) 
duced  $800.00  per  month  and  the  rent  on  the  fix- 
tures and  equipment  $150.00  per  month. 

7.  In  the  event  any  of  the  leases  cannot  be  ex- 
tended or  new  leases  secured,  the  party  of  the  first 
part  may  sell  all  of  the  fixtures  in  any  of  said  stores 
not  re-leased,  and  the  option  price  hereinafter  re- 
ferred to  shall  be  reduced  in  proportion,  said  reduc- 
tion to  be  mutually  agreed  upon. 

8.  It  is  understood  between  the  parties  hereto 
that  in  the  event  any  or  all  of  the  leases  herein 
referred  to  cannot  be  renewed  or  new  leases  secured 
by  the  party  of  the  first  part,  the  parties  of  the 
second  part  shall  not  renew  or  lease  any  of  them 
in  their  own  name  or  otherwise,  during  the  term  of 
this  lease. 

9.  It  is  further  understood  by  and  between  the 
parties  hereto  that  there  is  a  parking  lot  lease  adja- 
cent to  the  Figueroa  [35]  Street  store,  which  will 
expire  May  31,  1947  on  which  the  last  month's  rent 
has  been  paid  in  advance,  and  which  the  party  of 
the  first  part  will  assign  to  the  parties  of  the  second 
part,  and  the  parties  of  the  second  part  will  accept 
said  assignment  and  pay  to  the  party  of  the  first 
part  the  last  month's  rent  advanced  on  said  parking 
lot  lease.  All  other  parking  lot  agreements  or  leases 
are  on  a  month  to  month  basis. 

10.  The  party  of  the  first  part  hereby  agrees 
with  the  parties  of  the  second  part  that  the  party 
of  the  first  part  shall  assign  all  licenses  now  in  his 
name  issued  by  the  State  of  California  or  any  politi- 
cal  sub-division  thereof,  that  can  be   assigned  to 
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the  parties  of  the  second  part,  and  the  parties  of  the 
second  part  shall  pay  the  pro-rata  share  of  unused 
portions  of  said  licenses. 

11.  The  party  of  the  first  part  hereby  agrees 
to  sell  and  transfer  to  the  parties  of  the  second  part, 
the  seven  (7)  trucks  and  four  (4)  trailers,  and  the 
parties  of  the  second  part  agree  to  accept  such  sale 
and  transfer  and  to  pay  for  the  same  the  sum  of 
Seven  Thousand  Five  Hundred  dollars  ($7500.00) 
cash  upon  the  execution  of  said  transfer.  Said 
trucks  and  trailers  are  more  particularly  described 
as  follows: 

Ford  8,  Body  Type  Van— Engine  No.  18-4889392. 

Dodge  6,  Body  Type,  Exp— Engine  No.  T-120- 
2685. 

Ford  8,  Body  Type,  Tract— Engine  No.  99T- 
52661. 

Dodge  6,  Type  Tract— Engine  No.  7-4342. 

Dodge  6,  Body  Type  Stake  Truck — Engine  No. 
TlOO-1004. 

Dodge  6,  Body  Type  0942  Van— Engine  No. 
T120-1052. 

Dodge  6,  Body  Type  Tractor— Engine  No.  T120- 
6897. 

Trailer— Make  TJtl.  Semi,  Body  Type  Stake,  Fac- 
tory No.  10147. 

Trailer — Utl.  Semi.  Body  Type  Stake — Factory 
No.  9174. 

Trailer  Utl.  Body  Type  Stake,  Factory  No.  8463. 

Traihnobile,  Body  Type  Stake  Tir — Factory  No. 
Cal.  292. 
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12.  The  parties  of  the  second  part  shall  deposit 
as  advance  payment  on  the  obligations  herein  in- 
curred by  the  parties  of  the  second  part  and  as 
security  for  the  faithful  performance  [36]  of  the 
obligations  herein  set  forth  to  be  performed  by  the 
parties  of  the  second  part,  the  sum  of  Fifty  Thou- 
sand Dollars  ($50,000.00);  said  sum  of  $50,000.00 
shall  be  applied  by  the  party  of  the  first  part  upon 
the  rental  obligations  of  the  leases  herein  referred 
to,  due  under  this  agreement  during  the  last  year 
thereof,  provided,  the  parties  of  the  second  part 
faithfully  carry  out  all  of  the  terms  and  conditions 
therein  set  forth,  together  with  the  payment  of  all 
rents  that  may  become  due  under  and  by  virtue  of 
any  lease.  The  party  of  the  first  part  shall  pay  to 
the  parties  of  the  second  part  six  percent  (6%) 
interest  on  said  $50,000.00,  said  interest  to  be  paid 
annually. 

13.  The  party  of  the  first  part  does  hereby  give 
and  grant  to  the  parties  of  the  second  part  an  op- 
tion to  purchase  all  fixtures  and  equipment  in  all 
of  said  stores  herein  described  at  the  price  of  One 
Hundred  Ninety-two  thousand  five  hundred  dollars 
($192,500.00)  cash;  said  option  cannot  be  exercised 
until  the  expiration  of  said  ten  years,  and  if  the 
parties  of  the  second  part  desire  to  exercise  said 
option  at  said  time,  a  notice  in  writing  to  the  party 
of  the  first  part  must  be  given  at  least  ninety  (90) 
days  prior  to  the  expiration  of  the  said  term  of 
ten  years,  and  the  money  to  be  paid  on  said  option 
must  be  deposited  in  escrow  to  the  credit  of  the 
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party  of  the  first  part  within  30  days  after  the 
issuance  of  said  notice. 

14.  The  parties  of  the  second  part  shall  not  as- 
sign any  of  the  leases  or  sub-leases  herein  referred 
to  during  the  term  of  this  agreement  without  the 
written  consent  of  the  party  of  the  first  part. 

15.  The  party  of  the  first  part  does  hereby  agree 
to  furnish  to  the  parties  of  the  second  part  any 
records  that  he  may  have  in  reference  to  the  pur- 
chase of  merchandise  or  other  records  that  may 
assist  the  parties  of  the  second  part  in  the  conduct 
of  the  business  herein  sold,  and  in  consideration  of 
the  execution  [37]  of  this  agreement  by  the  parties 
of  the  second  part  and  in  consideration  of  the  pur- 
chase by  parties  of  the  second  part  of  the  good  will 
of  the  business  operated  by  the  party  of  the  first 
part,  and  so  long  as  the  said  parties  of  the  second 
part  fully  and  faithfully  comply  with  all  of  the 
terms,  provisions  and  conditions  of  this  agreement, 
the  party  of  the  first  part  agrees  that  he  will  not 
engage  in  the  retail  market  business,  or  any  similar 
business  as  the  one  herein  sold  to  the  parties  of  the 
second  part,  within  the  County  of  Los  Angeles  or  in 
the  City  of  Ontario,  California,  as  long  as  the  par- 
ties of  the  second  part  or  any  person  or  persons 
deriving  title  to  the  good  will  of  said  business  from 
said  parties  of  the  second  part  carries  on  a  like 
business  therein  during  the  term  of  this  contract. 

16.  The  party  of  the  first  part  is  to  pay  all  taxes 
levied  or  assessed  against  all  fixtures  in  said  stores 
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EXHIBIT  ^^A'^— (Continued) 
and  to  keep  same  insured  at  his  own  cost  and  ex- 
pense during  the  term  of  this  agreement. 

In  witness  whereof,  the  parties  hereto  have  sub- 
scribed their  names  the  day  and  year  in  this  agree- 
ment first  above  written. 

E.  F.  SMITH, 

Party  of  the  first  part. 

CHARLES  SCHUSTER, 
LEO  A.  GOLDBERG, 
EARL  I.  SWETOW, 
MAX  M.  BERICK, 
NORMAN  SCHUSTER, 

Doing  business  under  the  name  and  style  of  Jim 
Dandy  Markets,  Parties  of  the  Second  part.  [38] 

(Note:  Exhibit  ''B''  to  this  docimaent  being 
^^Supplementary  and  Modified  Agreement  is  the 
same  as  Plaintiff's  Exhibit  7  at  the  trial  appearing 
at  page  65  of  this  printed  Record.) 

[Endorsed] :  Filed  July  9,  1947.  [39] 
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[Title  of  District  Court  and  Cause.] 

CROSS-CLAIM  OF  DEFENDANT  E.  F.  SMITH 

AGAINST  DEFENDANT  JIM  DANDY 

MARKETS,  INCORPORATED 

For  a  separate  cross-claim  against  defendant  Jim 
Dandy  Markets,  Incorporated  defendant  E.  F. 
Smith  alleges: 

I. 

Cross-Claimant  E.  F.  Smith  hereby  refers  to  the 
allegations  contained  in  Paragraph  V  to  XIV,  in- 
clusive, of  his  answer  and  hereby  incorporates  the 
same  by  reference  and  makes  the  same  a  part  hereof 
for  all  purposes. 

II. 

Pursuant  to  the  ^^supplementary  and  modified 
agreement,'^  Exhibit  ^^B^',  of  the  answer  of  Cross- 
Claimant  E.  F.  Smith,  an  [40]  assignment  of  the 
leases  held  by  him  on  the  real  property  on  which 
the  Atlantic  store  was  situated  was  prepared,  signed 
and  deposited  in  escrow  pursuant  to  said  agree- 
ment. Copy  of  said  assignment  is  hereunto  attached 
marked  Exhibit  "'G^\  hereby  referred  to  and  made 
a  part  hereof.  Said  assignment  was  executed  only 
for  the  purpose  of  fulfilling  the  terms  of  the  ^^sup- 
plementary and  modified  agreement"  Exhibit  ^^B" 
and  not  as  a  result  of  any  further,  additional  or 
different  consideration,  negotiation  or  contract  or 
pursuant  to  any  agreement  other  than  that  con- 
tained in  said  ^^supplementary  and  modified  agree- 
ment" Exhibit  ^^B". 
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III. 

The  building  occupied  by  said  Atlantic  Markets 
belonged  to  defendant  and  Cross-Claimant  E.  F. 
Smith  as  alleged  in  Paragraph  VII  of  his  answer 
and  was  not  sold  or  otherwise  conveyed  or  agreed 
to  be  conveyed  to  Jim  Dandy  Markets,  or  its  pre- 
decessors in  interest  and  no  consideration  was  paid 
therefor  under  the  terms  of  said  ^^supplementary 
and  modified  agreement",  Exhibit  ^^B",  or  other- 
wise, or  at  all. 

IV. 

During  the  preparation  for  trial  of  the  above 
entitled  case  and  pre-trial  negotiations  in  an  effort 
to  arrive  at  a  stipulation  of  facts,  it  developed  that 
Jim  Dandy  Markets  claim  that  by  virtue  of  said 
assignment  Exhibit  "C^^  the  building  occupied  by 
said  Atlantic  Markets  w^as  conveyed  to  and  is  the 
property  of  said  Jim  Dandy  Markets.  At  no  time 
during  the  negotiations  or  discussions  between  de- 
fendant E.  F.  Smith  and  the  defendant  Jim  Dandy 
Markets,  its  predecessors  in  interest  or  their  brokers 
or  agents,  was  the  said  building  considered  or  dis- 
cussed as  a  subject  of  the  proposed  sale  by  said 
E.  F.  Smith  to  Jim  Dandy  Markets,  and  its  value 
was  in  no  wise  considered  as  an  element  of  the  sale 
price  agreed  upon  and  no  part  of  said  price  was 
in  payment  of  the  value  of  said  building.  If  said 
assigimient  Exhibit  "C^^  is  construed  as  conveying 
said  building  [41]  it  is  contrary  to  the  agreement 
of  the  parties  as  consummated  in  the  ^^supplemen- 
tary and  modified  agreement"  Exhibit  ''B"  and 
contrary  to  the  understanding  of  all  the  parties 
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thereto.  The  assignment,  Exhibit  ^^C^'  was  signed 
by  defendant  E.  F.  Smith  under  the  belief  that  he 
was  executing  it  only  in  fulfillment  of  the  agreement 
Exhibit  ''B''  and  if  said  assignment  Exhibit  ^'C" 
is  construed  as  conveying  said  building  to  said  Jim 
Dandy  Markets  it  does  not  correctly  contain  the 
agreement  of  the  parties  thereto;  and  Cross-Claim- 
ant E.  F.  Smith  alleges  that  if  said  defendant  Jim 
Dandy  Markets  and  its  predecessors  did  not  share 
the  belief  of  defendant  E.  F.  Smith  that  said  assign- 
ment did  not  convey  said  building,  then  said  Jim 
Dandy  Markets  and  its  predecessors  knew  of  the 
belief  of  defendant  E.  F.  Smith  in  that  regard  and 
that  he  would  not  have  signed  said  assignment  as 
reduced  to  writing  if  he  had  known  it  did  convey 
said  building  contrary  to  said  agreement  and  un- 
derstanding that  the  parties  had  entered  into;  if 
defendant  Jim  Dandy  Markets  and  its  predecessors 
did  not  share  defendant  E.  F.  Smith's  belief  that 
the  assignment  was  only  in  accordance  with  said 
agreement  Exhibit  ^^B"  then  the  conduct  of  the 
Jim  Dandy  Markets  and  its  predecessors  in  failing 
to  advise  said  defendant  E.  F.  Smith  that  said  as- 
signment would  convey  said  building  was  wrongful 
and  fraudulent. 

Wherefore,  Defendant  E.  F.  Smith  prays  judg- 
ment that  said  assignment  Exhibit  ^^C  be  reformed 
to  express  the  true  intent  of  the  parties  as  stated 
aforesaid,  that  is,  as  assigning  the  ground  lease 
only  and  reserving  the  building  thereon  in  the  de- 
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f endant  E.  F.  Smith ;  for  cost  of  suit ;  and  for  such 
other  and  further  relief  as  to  the  court  may  seem 
proper. 

/s/  CLYDE  THOMAS, 
/s/  MILAN  MEDIGOVICH, 
Attorneys  for  Defendant 
E.  F.  Smith.  [42] 

(Note:  Exhibit  "C  to  this  document  entitled 
^^ Assignment  of  Lease"  is  omitted  as  it  is  the  same 
as  plaintiff  ^s  Exhibit  No.  10  appearing  at  page  86  of 
this  printed  Record.) 

[Endorsed]  :  Filed  Oct.  24,  1947.  [43] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT,  JIM  DANDY 

MARKETS,  INC.  TO  CROSS  CLAIM  OF 

DEFENDANT  E.  F.  SMITH 

Comes  now  the  defendant,  Jim  Dandy  Markets, 
Inc.,  and  answering  the  cross-claim  of  the  defend- 
ant, E.  F.  Smith,  herein,  admits,  denies  and  alleges : 

I. 

With  reference  to  Paragraph  V  of  the  Answer 
of  the  defendant  E.  F.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  F. 
Smith,  admits  that  the  building  upon  the  property 
at  6801  Atlantic  Boulevard,  Bell,  California,  at 
the  time  it  was  totally  destroyed  by  fire  on  the  14th 
day  of  January,  1947,  was  reasonably  worth  in  ex- 
cess of  $32,000.00,  but  [44]  denies  each  and  every 
other  matter,  allegation  and  thing  contained  in  said 
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paragraph,  and  not  expressly  admitted  herein,  and 
this  defendant  alleges  that  at  the  time  said  build- 
ing was  destroyed  by  fire,  this  defendant  was  the 
sole  and  unconditional  owner  of  said  building. 

II. 
With  reference  to  Paragraph  VI  of  the  Answer 
of  the  defendant  E.  F.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  F. 
Smith,  admits  the  allegations  contained  in  said 
Paragraph  VI ;  that  a  photostatic  copy  of  the  Lease 
dated  the  29th  day  of  September,  1941,  between  the 
defendant  E.  F.  Smith,  as  Lessee,  and  Charles  E. 
Kindig  and  Daisy  Kindig  as  Lessors,  is  attached 
hereto  and  made  a  part  hereof,  and  is  marked  Ex- 
hibit '^A'';  that  a  photostatic  copy  of  the  Lease 
dated  the  1st  day  of  February,  1942,  between  the 
defendant  E.  F.  Smith  and  Thomas  A.  McLen- 
aghan  as  Administrator  of  the  Estate  of  E.  T.  Wil- 
liams, deceased,  is  attached  hereto  marked  Exhibit 

III. 

With  reference  to  Paragraph  VII  of  the  Answer 
of  the  defendant  E.  F.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  F. 
Smith,  this  defendant  admits  each  and  all  of  the 
allegations  contained  in  said  Paragraph  VII. 

IV. 

With  reference  to  Paragraph  VIII  of  the  Answer 
of  the  defendant  E.  F.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  F. 
Smith,  this  defendant  admits  that  said  Leases  (Ex- 
hibits ''A''  and  ^'B'')  were  in  force  and  effect  on 
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the  14th  day  of  January,  1947,  but  denies  each  and 
every  other  allegation,  matter  and  thing  contained 
in  said  Paragraph  VIII  and  not  expressly  admitted 
herein.  [45] 

V. 

With  reference  to  Paragraph  IX  of  the  Answer 
of  the  Defendant  E.  P.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  P. 
Smith,  this  defendant  denies  that,  subsequent  to  the 
1st  day  of  July,  1945,  or  at  any  time,  the  partner- 
ship known  as  Jim  Dandy  Markets,  and  consisting 
of  Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swe- 
tow,  Max  M.  Berick  and  Norman  Schuster,  was 
incorporated  under  the  name  of  Jim  Dandy  Mar- 
kets, Inc.  or  Jim  Dandy  Markets,  Incorporated,  but 
admits  each  and  all  of  the  allegations  contained  in 
said  Paragraph  IX  and  not  denied  herein,  and 
alleges  that,  subsequent  to  the  1st  day  of  July,  1945, 
and  prior  to  the  14th  day  of  January,  1947,  tlie 
defendant  Jim  Dandy  Markets,  Inc.,  a  California 
Corporation,  was  organized  and  incorporated. 

VI. 

With  reference  to  Paragraph  X  of  the  Answer 
of  the  Defendant  E.  P.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  F. 
Smith,  this  defendant  admits  that,  on  or  about  the 
1st  day  of  July,  1945,  Jim  Dandy  Markets,  a  part- 
nership, entered  into  possession  of  said  '^ Atlantic 
Store"  as  the  Sub-Lessee  of  the  defendant  E.  P. 
Smith,  but  denies  each  and  every  other  matter,  alle- 
gation and  thing  contained  in  said  Paragraph  X, 
and  alleges  that,  at  the  time  the  building  was  totally 
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destroyed  by  fire  on  the  14th  day  of  January,  1947, 
the  defendant  Jim  Dandy  Markets,  Inc.  was  in 
possession  of  said  ^'Atlantic  Store''  and  the  build- 
ing thereon,  and  that  the  said  defendant  Jim  Dandy 
Markets,  Inc.  was  in  possession  of  said  building  as 
the  sole  and  unconditional  owner  thereof. 

VII. 

With  reference  to  the  allegations  contained  in 
Paragraph  XI  of  the  Answer  of  the  defendant 
E.  F.  Smith,  and  [46]  incorporated  by  reference  in 
the  cross-claim  of  the  defendant  E.  P.  Smith,  this 
defendant  has  not  sufficient  information  or  belief 
with  reference  to  the  allegations  contained  in  said 
Paragraph  XI,  and  therefore  denies  each  and  every 
matter,  allegation  and  thing  contained  in  said  Par- 
agraph XI. 

VIII. 

With  reference  to  Paragraph  XII  of  the  Answer 
of  the  defendant  E.  P.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  P. 
Smith,  this  defendant  admits  that  on  the  12th  day 
of  June,  1946,  the  defendant  E.  P.  Smith  and  the 
partnership  known  as  Jim  Dandy  Markets,  entered 
into  a  ^^Supplementary  and  Modified  Agreement"; 
that  a  photostatic  copy  of  said  ^^Supplementary  and 
Modified  Agreement"  is  attached  hereto  and  made 
a  part  hereof,  and  is  marked  Exhibit  ^'C";  that 
subsequent  to  the  12th  day  of  June,  1946,  and  prior 
to  the  time  that  the  building  was  totally  destroyed 
hy  fire  on  January  14,  1947,  all  rights  with  respect 
to  said  '^Atlantic  Store"  were  transferred,  sold  and 
assigned  to  the  defendant  Jim  Dandy  Markets,  Inc. 
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This  defendant  denies  each  and  all  of  the  allega- 
tions contained  in  said  Paragraph  XII  and  not 
expressly  admitted  herein. 

This  defendant  further  alleges  that,  concurrently 
with  the  execution  and  delivery  of  said  ^^Supple- 
mentary and  Modified  Agreement",  and  in  accord- 
ance with  the  terms,  covenants  and  conditions  of 
said  Agreement,  an  escrow  was  commenced  with 
the  Morrison  Escrow  Company,  and  Escrow  In- 
structions and  Modified  Escrow  Instructions  were 
given  to  said  Morrison  Escrow  Company;  that  a 
photostatic  copy  of  said  Escrow  Instructions  and 
said  Modified  Escrow  Instructions  is  attached 
hereto  and  made  a  part  hereof,  and  is  marked  Ex- 
hibit ''D'';  that  at  the  time  said  Escrow  Instruc- 
tions and  Modified  Escrow  Instructions  (Exhibit 
^^D'^)  were  delivered  to  the  said  Morrison  Escrow 
Company,  the  defendant  [47]  E.  P.  Smith  delivered 
to  said  Morrison  Escrow  Company,  each  and  all  of 
the  documents  required  by  him  to  be  delivered  un- 
der the  terms,  covenants  and  conditions  of  said 
''Supplementary  and  Modified  Agreement"  (Ex- 
hibit ''C'O,  and  of  said  Escrow  Instructions  and 
Modified  Escrow  Instructions  (Exhibit  ^^D"),  in- 
cluding, but  not  limiting,  the  following  documents, 
which  documents  all  refer  and  relate  to  the  said 
''Atlantic  Store": 

(a)  Lease  dated  September  29,  1941,  between 
E.  P.  Smith  as  Lessee,  and  Charles  E.  Kindig  and 
Daisy  Kindig  as  Lessors  (Exhibit  "A"): 

(b)  Lease  dated  Pebruary  1,  1942,  between  E.  P. 
Smith  as  Lessee,  and  Thomas  A.  McLenaghan  as 
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Administrator  of  the  Estate  of  E.  T.  Williams,  de- 
ceased.   (Exhibit  "B''), 

(c)  Bill  of  Sale  dated  June  27,  1946,  executed  by 
E.  F.  Smith  in  favor  of  Jim  Dandy  Markets,  a  part- 
nership ;  that  a  photostatic  copy  of  said  Bill  of  Sale 
is  attached  hereto  and  made  a  part  hereof,  and 
marked  Exhibit  '^E''. 

(d)  Assignment  of  Lease  dated  June  27,  1946, 
executed  by  defendant  E.  F.  Smith  in  favor  of 
Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow, 
Max  M.  Berick  and  Norman  Schuster ;  that  a  photo- 
static copy  of  said  Assignment  of  Lease  in  attached 
hereto  and  made  a  part  hereof,  and  marked  Ex- 
hibit "F'\  [48] 

IX. 
With  reference  to  Paragraph  XIII  of  the  Answer 
of  the  defendant  E.  F.  Smith,  and  incorporated  by 
reference  in  the  cross-claim  of  the  defendant  E.  F. 
Smith,  this  defendant  denies  that  on  January  14, 
1947  (that  date  being  the  day  upon  which  the  build- 
ing was  destroyed  by  fire)  the  Agreement  dated  the 
1st  day  of  July,  1945  (and  denominated  in  said 
paragraph  as  a  ^^ Sub-Lease''  and  called  Exhibit  A 
and  affixed  to  the  Answer  of  the  defendant  E.  F. 
Smith)  was  in  full  force  and  effect,  and  denies  that 
the  defendant  Jim  Dandy  Marketc,  Inc.  was  in  pos- 
session of  said  ^^ Atlantic  Store''  as  a  Lessee  under 
said  Agreement  dated  July  1,  1945,  and  admits  each 
and  every  allegation,  matter  and  thing  contained  in 
said  Paragraph  XIII  and  not  expressly  denied 
herein,  and  in  this  connection  this  defendant  alleges 
that,  prior  to  January  14,  1947,  and  subsequent  to 
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the  12th  day  of  June,  1946  (the  date  upon  which 
the  Supplementary  and  Modified  Agreement  was 
entered  into),  this  defendant,  Jim  Dandy  Markets, 
Inc.,  by  mesne  conveyance,  succeeded  to  all  rights 
that  the  partnership  known  as  Jim  Dandy  Markets 
had  under  the  following  documents,  as  they  relate 
to  said  ^^ Atlantic  Store": 

(a)  Lease  dated  September  29,  1941,  between 
the  defendant  E.  F.  Smith,  as  Lessee,  and  Charles 
E.  Kindig  and  Daisy  Kindig  as  Lessors,  (Exhibit 

(b)  Lease  dated  February  1,  1942,  between  E.  F. 
Smith  as  Lessee,  and  Thomas  A.  McLenaghan  as 
Administrator  of  the  Estate  of  E.  T.  Williams,  De- 
ceased.   (Exhibit  ^^B") 

(c)  Supplementary  and  Modified  Agreement 
dated  June  12,  1946.    (Exhibit  "C')  [49] 

(d)  Escrow  Instructions  and  Modified  Escrow 
Instructions.    (Exhibit  "B'') 

(e)   Bill  of  Sale  dated  June  27,  1946.     (Exhibit 

(f)  Assignment  of  Lease  dated  June  27,  1946. 
(Exhibit  ^^F"). 

And  in  this  connection  this  defendant  further 
alleges  that,  on  the  5th  day  of  October,  1946,  the 
co-partnership  theretofore  existing  between  Charles 
Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow,  Max  M. 
Berick  and  Norman  Schuster,  and  doing  business 
under  the  fictitious  firm  name  and  style  of  Jim 
Dandy  Markets,  was  dissolved,  and  said  '^  Atlantic 
Store",  including  all  merchandise,  fixtures  and 
rights  of  said  partnership  under  the  '^Supplemen- 
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tary  and  Modified  Agreement"  (Exhibit  "C)^  and 
rights  under  the  ''Escrow  Instructions  and  Modified 
Escrow  Instructions''  (Exhibit  ''D"),  and  ''Bill 
of  Sale"  (Exhibit  "E")  and  "Assignment  of 
Lease"  (Exhibit  ''P")  above  set  forth,  as  well  as 
other  stores,  were,  by  said  partnership  and  its  part- 
ners, transferred  to  Charles  Schuster  and  Norman 
Schuster,  and  said  Charles  Schuster  and  Norman 
Schuster,  on  the  said  5th  day  of  October,  1946, 
transferred  all  of  said  rights  so  acquired  by  them 
from  the  partnership,  to  the  defendant  Jim  Dandy 
Markets,  Inc.,  and  Jim  Dandy  Markets,  Inc.,  at 
all  times  from  and  after  the  said  5th  day  of  Octo- 
ber, 1946,  was  in  possession  of  the  said  "Atlantic 
Store",  including  the  building  thereon,  to  and  in- 
cluding January  14,  1947,  at  which  time  the  build- 
ing known  as  the  "Atlantic  Store"  was  totally  de- 
stroyed by  fire,  and  this  defendant  alleges  that  all 
payments  required  to  be  made  under  the  provisions 
of  the  "Supplementary  and  Modified  Agreement" 
(Exhibit  "C"),  and  under  the  "Escrow  Instruc- 
tions and  Modified  Escrow  Instructions"  (Exhibit 
"D"),  up  to  and  including  the  date  the  building 
was  destroyed  by  fire,  were  made  by  either  the  part- 
nership known  as  Jim  Dandy  Markets,  or  [50]  the 
defendant  Jim  Dandy  Markets,  Inc.,  and  the  full 
amounts  due  under  said  "Supplementary  and  modi- 
fied Agreement"  (Exhibit  "C"),  and  said  "Escrow 
Instructions  and  Modified  Escrow  Insturctions " 
(Exhibit  '*D")  on  the  "Atlantic  Store"  were  fully 
and  completely  paid  to  the  defendant  E.  F.  Smith 
by  the  defendant  Jim  Dandy  Markets,  Inc.  on  or 
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about  the  19th  day  of  March,  1947,  and  all  amounts 
due  under  said  ^^Supplementary  and  Modified 
Agreement''  (Exhibit  "C),  and  said  ''Escrow  In- 
structions and  Modified  Escrow  Instructions''  (Ex- 
hibit ''D")  have  been  paid  and  were  received  by 
the  defendant  E.  F.  Smith  subsequent  to  the  14th 
day  of  January,  1947,  and  no  amount  is  due,  owing 
and  unpaid  to  the  defendant  E.  F.  Smith  under 
said  ''Supplementary  and  Modified  Agreement" 
(Exhibit  '^C"),  and  said  '"Escrow^  Instructions  and 
Modified  Escrow  Instructions"  (Exhibit  "D"); 
that  at  the  time  of  the  destruction  of  the  build- 
ing by  fire  on  January  14,  1947,  neither  the  part- 
nership known  as  Jim  Dandy  Markets,  nor  the  de- 
fendant Jim  Dandy  Markets,  Inc.  were  in  default 
in  the  payment  of  any  amounts  due  and  payable 
under  the  "Supplementary  and  Modified  Agree- 
ment" (Exhibit  "C"),  and  said  "Escrow  Instruc- 
tions and  Modified  Escrow  Instructions''  (Exhibit 
"D"). 

This  defendant  further  alleges  with  reference  to 
the  allegations  contained  in  Paragraph  XIII  of 
the  Answer  of  the  defendant  E.  F.  Smith,  and  in- 
corporated by  reference  in  the  cross-claim  of  the 
defendant  E.  F.  Smith,  that  the  building  which  was 
destroyed  by  fire,  and  known  as  the  "Atlantic 
Store"  was  built  partially  upon  the  land  described 
in  the  Lease  marked  Exhibit  "A"  and  partially 
upon  the  land  described  in  the  Lease  marked  Ex- 
hibit "B";  that  at  no  time  from  the  1st  day  of 
July,  1945  to  the  date  that  the  building  known  as 
the  "Atlantic  Store"  was  destroyed  by  fire,  or  at 
any  time  subsequent  thereto,  did  the  defendant  E.  F. 
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Smith  ask,  demand  or  receive  any  rents  for  the 
use  or  occupancy  of  said  building,  or  the  land  upon 
which  said  building  was  situated,  and  [51]  all  rents 
and  taxes,  including  the  taxes  upon  the  building, 
which  were  due  and  payable  as  provided  in  the 
Leases  marked  Exhibit  ^^A"  and  Exhibit  ^^B"  were 
paid  by  Jim  Dandy  Markets,  partnership,  or  Jim 
Dandy  Markets,  Inc.,  to  the  respective  Lessors 
named  in  said  Leases ;  that  within  a  few  days  after 
payment  was  received  by  the  defendant  E.  F.  Smith 
of  all  amounts  due  him  for  the  ^^ Atlantic  Store" 
under  the  provisions  of  the  ^^Supplementary  and 
Modified  Agreement"  (Exhibit  'T")  and  said  ^'Es- 
crow Instructions  and  Modified  Escrow  Instruc- 
tions" (Exhibit  ''D"),  the  said  Morrison  Escrow 
Company  delivered  to  the  defendant  Jim  Dandy 
Markets,  Inc.,  the  following  dociunents. 

(1)  Lease  marked  Exhibit  ''A". 

(2)  Lease  marked  Exhibit  ''B". 

(3)  Bill  of  Sale  marked  Exhibit  ^^E". 

(4)  Assignment  of  Lease  marked  Exhibit  ^^F". 
and  delivered  to  the  defendant  Jim  Dandy  Markets, 
Inc.,  all  documents  required  by  said  ^^Supplement- 
ary and  Modified  Agreement"  (Exhibit  ^^C")  and 
said  ^^ Escrow  Instructions  and  Modified  Escrow  In- 
structions" (Exhibit  ^^D")  to  be  delivered  by  said 
Morrison  Escrow  Company  to  Jim  Dandy  Markets, 
or  its  successors  or  assigns,  upon  the  payment  in 
full  to  the  defendant  E.  F.  Smith  of  the  sum  of 
$27,300.00  for  said ''Atlantic  Store". 

This  defendant  further  alleges  that  on  the  30th 
day  of  July,  1947,  the  full  sum  of  $225,000.00  re- 
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quired  to  be  paid  to  the  defendant  E.  F.  Smith  un- 
der the  ''Supplementary  and  Modified  Agreement" 
(Exhibit  "C),  and  the  ''Escrow  Instructions  and 
Modified  Escrow  Instructions''  (Exhibit  "C),  was 
paid  to  the  defendant  E.  P.  Smith,  and  the  Morri- 
son Escrow  Company  delivered  to  the  defendant 
Jim  Dandy  Markets,  Inc.,  all  papers  and  documents 
required  of  said  Morrison  Escrow  Company  under 
said  "Supplementary  and  Modified  Agreement" 
(Exhibit  "C")>  and  the  "Escrow  Instructions  and 
Modified  Escrow  Instructions"  (Exhibit  "D"),  to 
be  delivered.  [52] 

X. 

Answering  Paragraph  II  of  the  Cross-claim  of  the 
defendant  E.  P.  Smith,  this  defendant  admits  that 
the  defendant  E.  P.  Smith,  pursuant  to  the  "Sup- 
plementary and  Modified  Agreement"  (Exhibit 
"C")  deposited  with  the  Morrison  Escrow  Com- 
pany the  "Assignment  of  Lease"  marked  Exhibit 
"C"  in  the  cross-claim  of  said  defendant  E.  P. 
Smith,  and  marked  Exhibit  "P"  herein,  but  denies 
each  and  every  matter,  allegation  and  thing  con- 
tained in  said  Paragraph  II  and  not  expressly  ad- 
mitted herein. 

XI. 

This  defendant  denies  each  and  every  matter,  al- 
legation and  thing  contained  in  Paragraph  III  of 
the  cross-claim  of  the  defendant  E.  P.  Smith  herein. 

XII. 

This  defendant  denies  each  and  every  matter,  al- 
legation and  thing  contained  in  Paragraph  TV  of 
the  cross-claim  of  the  defendant  E.  P.  Smith  herein. 
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For  a  Further  and  Separate  Defense  to  Said 
Cross-Claim  This  Defendant  Alleges: 

I. 

That  the  defendant  E.  F.  Smith  is  a  resident  of 
the  County  of  Los  Angeles,  State  of  California; 
that  the  defendant  Jim  Dandy  Markets,  Inc.,  is  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California ;  that 
its  principal  place  of  business  is  in  the  County  of 
Los  Angeles;  that  the  defendant  Fireman's  Fund 
Insurance  Company  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California ;  that  its  principal  place  of  business  is 
in  the  City  and  County  of  San  Francisco. 

II. 

That  said  cross-claim  fails  to  state  a  claim  against 
[53]  this  defendant  upon  which  the  relief  prayed 
for  can  be  granted,  in  that  it  appears  from  the 
cross-claim  of  the  defendant  E.  F.  Smith  that 
neither  the  plaintiffs  herein,  nor  Fireman's  Fimd 
Insurance  Company  are  parties  to,  or  interested  in 
the  alleged  cause  of  action  of  the  defendant  E.  F. 
Smith  on  his  alleged  cross-claim,  and  that  a  deter- 
mination of  the  controversy  alleged  in  said  cross- 
claim  between  this  defendant  and  the  said  defendant 
E.  F.  Smith  cannot  be  had  in  this  Court  for  the  rea- 
son that  the  said  E.  F.  Smith  and  this  defendant 
are  each  citizens  and  residents  of  the  State  of  Cali- 
fornia, and  no  diversity  of  citizenship,  or  other 
jurisdictional  grounds  exist  to  give  this  Court  juris- 
diction to  determine  the  controversy  alleged  in  said 
cross-claim. 
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Wherefore,  this  defendant  prays  that  the  defend- 
ant E.  F.  Smith  take  nothing  by  his  cross-claim 
herein;  that  the  same  be  dismissed;  and  that  this 
defendant  have  judgment  for  costs  and  for  such 
other  and  further  relief  as  is  just  and  proper. 

/s/  HARRY  G.  SADICOFF, 

Attorney  for  Defendant,  Jim  Dandy 
Markets,  Inc.  [54] 

EXHIBIT  ^^A^' 
[Plaintiff's  Exhibit  No.  5  at  Trial] 

LEASE 

This  Indenture,  made  this  29th  day  of  Septem- 
ber, 1941,  between  Chas.  E.  Kindig  and  Daisy 
Kindig,  husband  and  wife,  of  Moorpark,  California, 
party  of  the  first  part,  hereinafter  referred  to  and 
designated  as  the  Lessor,  and  E.  F.  Smith,  party  of 
the  second  part,  of  Los  Angeles,  California,  herein- 
after referred  to  and  designated  as  the  Lessee : 

Witnesseth 
First:  That  the  Lessor  for  and  in  consideration 
of  the  rents  hereinafter  reserved,  and  the  covenants, 
promises  and  agreements  herein  contained  and  ex- 
pressed, on  the  part  of  the  Lessee  to  be  kept,  per- 
formed and  fulfilled,  does  by  these  presents,  demise, 
lease  and  let  unto  said  Lessee  all  the  following  de- 
scribed property: 

That  certain  real  property  situated  in  the 
City  of  Bell,  County  of  Los  Angeles,  State  of 
California  and  more  specifically  described  as  the 
Easterly  204.21  feet,  measured  from  the  present 
Westerly  line  of  Atlantic  Blvd.,  of  Lots  4  and 
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6,  Block  ^^F'^  of  the  Grider  and  Hamilton's 
Subdivision  of  the  East  Portion  of  Bell  Tract, 
as  per  map  recorded  in  Book  2,  Page  94  of 
Maps,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County;  with  the  appurtenances: 
To  Have  and  to  Hold  the  above  described  prem- 
ises with  the  rights,  privileges,  easements  and  ap- 
purtenances   attaching    to    and   belonging   to    said 
Lessor  for  the  term  of  five  (5)  years,  from  the  first 
day  of  August,  1942,  for,  during,  until  and  includ- 
ing the  first  day  of  August,  1947,  the  said  Lessee 
paying  rent  therefor  as  hereinafter  provided. 

Second :  That  said  Lessee,  in  consideration  of  the 
leasing  of  the  premises  aforesaid,  does  hereby  cov- 
enant and  agree  to  and  with  the  said  Lessor  to  pay 
the  rent,  the  sum  of  Eighty-two  Hundred  and 
Eighty  ($8280.00)  Dollars,  for  the  said  term  of  five 
years  in  installments  as  follows : 

The  sum  of  One  Hundred  and  Twenty-five 
($125.00)  Dollars  on  the  first  day  of  each  and  every 
month  for  twelve  months  beginning  August  1st, 
1942;  the  sum  of  One  Hundred  and  Thirty  ($130.00) 
Dollars  on  the  first  day  of  each  and  every  month  for 
twelve  months  beginning  August  1st,  1943 ;  the  sum 
of  One  Hundred  and  Forty  ($140.00)  Dollars  on  the 
first  day  of  each  and  every  month  for  twelve  months, 
beginning  August  1st,  1944;  the  sum  of  One  Hun- 
dred and  Forty-five  ($145.00)  Dollars  on  the  first 
day  of  each  and  every  month  for  twelve  months, 
beginning  August  1st,  1945;  and  the  sum  of  One 
Hundred  and  Fifty  ($150.00)  Dollars  on  the  first 
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Exhibit  ^^A''— (Continued) 
day  of  each  and  every  month  beginning  August  1st, 
1946,  until  the  aggregate  sum  of  Eighty-two  Hun- 
dred and  Eighty  ($8280.00)  Dollars  has  been  paid. 
Said  monthly  rental  payable  in  advance  on  the  first 
day  of  each  and  every  month. 

Third :  The  Lessee  will  also  pay  and  discharge,  in 
addition  to  the  above  stated  rents,  all  water,  electric, 
gas  and  other  lighting,  heating  and  power  rents  and 
charges  for  services  used  by  [55]  him  on  the  said 
premises  during  the  term  of  this  lease. 

Fourth :  The  Lessee  will  also  pay  and  discharge 
all  real  estate  taxes  assessed  by  the  City,  County  or 
State,  for  the  land  and  improvements  of  the  said 
demised  premises  during  the  term  of  this  lease. 

Fifth:  It  is  understood  that  the  improvements 
now  on  the  premises  are  the  property  of  the  Lessee, 
and  it  is  agreed  by  the  Lessor  that  these  and  all 
other  improvements  placed  on  the  said  property 
during  the  term  of  this  lease  by  the  Lessee  shall  be- 
long to  the  Lessee  and  may  be  removed  by  him  at 
the  expiration  of  the  said  term. 

Sixth:  It  is  further  agreed  that  if  any  default 
shall  l)e  made  by  the  Lessee  in  the  payment  of  in- 
stallments of  rent  or  of  taxes  when  due,  and  that 
said  default  shall  continue  for  thirty  days,  the 
Lessor  shall  have  the  right  to  terminate  this  lease, 
and  to  enter  upon  said  premises  and  take  full  pos- 
session thereof. 

Seventh:  It  is  also  agreed  that  the  Lessee  shall 
have  the  option,  and  such  option  is  hereby  granted 
to  him  by  said  Lessor,  of  extending  the  within  lease 
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for  an  additional  term  of  five  years  from  August 
1st,  1947,  to  August  1st,  1952,  on  the  same  terms  and 
conditions  as  in  this  lease  set  forth,  excepting  that 
the  installments  of  rent  shall  be  payable  as  follows : 
$150.00  per  month  for  12  months,  beginning  Auguest 
1st,  1947;  $170.00  per  month  for  12  months,  begin- 
ning August  1st,  1948;  $175.00  per  month  for  12 
months,  beginning  August  1st,  1949;  $185.00  per 
month  for  12  months,  beginning  August  1st,  1950; 
and  $195.00  per  month  for  12  months,  beginning 
August  1st,  1951,  until  the  expiration  of  said  ex- 
tended term,  being  August  1st,  1952. 

Eighth:  The  expressions,  terms,  conditions,  re- 
quirements and  obligations  of  this  lease  are  binding 
upon  and  shall  inure  to  the  benefit  of  the  parties 
hereto,  their  heirs  and  administrators  and  successors 
in  interest,  and  shall  be  construed  covenants  running 
with  the  land. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunto  set  their  hands  the  day  and  year  first  above 
written. 

/s/  E.  P.  SMITH, 
Lessee. 

/s/  CHAS.  E.  KINDia, 
/s/  DAISY  KINDIG, 
Lessors. 

Appendix :  It  is  mutually  agreed  that  the  Lessee 
will  give  written  notice  to  the  Lessor  of  his  inten- 
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tion  to  exercise  the  within  option  on  or  before  May 
1,  1947. 

/s/  E.  F.  SMITH, 

Lessee. 
/s/  CHAS.  E.  KINDIG, 
/s/  DAISY  KINDIG, 
Lessors.  [56] 

EXHIBIT  ^^B'' 
[Plaintiff's  Exhibit  No.  6  at  Trial] 

February  1,  1942. 
E.  F.  Smith, 
Los  Angeles,  California. 

Dear  Sir: 

In  consideration  of  your  leasing  the  Easterly 
204.21  feet  of  our  Lot  2  Block  F  of  the  Grider  & 
Hamilton's  Subdivision  of  the  East  Portion  of  Bell 
Tract  in  the  City  of  Bell,  County  of  Los  Angeles, 
State  of  California  as  per  map  recorded  in  Book  3 
Page  36  of  Maps,  records  of  said  county,  as  per  lease 
dated  February  1,  1942,  we  the  undersigned  hereby 
grant  to  you  the  following  option: 

The  aforementioned  lease  grants  to  you  the  op- 
tion to  lease  the  said  premises  for  an  additional 
term  of  fifty-four  months,  i.e.,  from  August  1,  1947, 
to  February  1,  1952,  and  we,  the  undersigned,  do 
hereby  grant  to  you  the  option  to  lease  the  said 
premises  for  an  additional  term  of  six  months,  from 
February  1,  1952,  to  August  1,  1952,  at  the  same 
rental  and  on  the  same  terms  as  set  forth  in  the 
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option  covering  the  term  from  August  1,  1947,  to 
February  1,  1952. 

In  Witness  Whereof  we  have  hereunto  set  our 
hands  the  day  and  year  first  above  written. 

/s/  ETIIYL  WILLIAMS  HARTLEY 
/s/  SARAH  MURIEL  WELLINGS. 

LEASE 

This  Indenture  made  this  1st  day  of  February 
1942  between  Thomas  A.  McLenaghan,  as  Adminis- 
trator of  the  estate  of  E.  T.  Williams,  deceased,  of 
San  Pedro,  California,  hereinafter  designated  as 
the  Lessor  and  E.  F.  Smith  of  Los  Angeles,  Cal- 
ifornia, hereinafter  designated  as  the  Lessee: 

Witnesseth :  That  the  Lessor  for  and  in  considera- 
tion of  the  payment  of  the  rents  hereinafter  re- 
served and  the  covenants,  promises  and  agreements 
herein  contained  and  expressed  on  the  part  of  the 
Lessee  to  be  kept  performed  and  fulfilled,  does  by 
these  presents  demise,  lease  and  let  unto  said  Lessee, 
all  of  the  following  described  property,  to-wit : 

That  certain  real  property  situated  in  the 
City  of  Bell,  County  of  Los  Angeles,  State  of 
California,  and  more  particularly  described  as 
the  Easterly  204.21  feet,  measured  from  the 
present  Westerly  line  of  Atlantic  Blvd.,  of  Lot 
2  of  Block  F  of  the  Grider  and  Hamilton's  Sub- 
division of  the  East  Portion  of  Bell  Tract,  as 
per  map  recorded  in  Book  3  Page  36  of  Maps 
in  the  office  of  the  County  Recorder  of  said 
county;  with  the  appurtenances: 
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To  Have  and  to  Hold  the  above  premises  with  the 
rights,  privileges,  easements  and  appurtenances  at- 
taching to  and  belonging  to  said  Lessor  for  the 
term  of  five  years  from  the  1st  day  of  August  1942 
until  and  including  the  1st  day  of  August  1947,  the 
Lessee  paying  rent  therefor  as  hereinafter  provided. 
That  the  said  Lessee  in  consideration  of  the  leas- 
ing of  the  premises  aforesaid,  does  hereby  covenant 
and  agree  to  and  with  the  said  Lessor,  to  pay  the 
rent,  the  sum  of  Six  Thousand  Dollars  ($6000)  for 
the  said  term  of  five  years  in  installments,  as  fol- 
lows:   The  sum  of  One  Thousand  Dollars  ($1000) 
which  was  paid  to  the  Lessor  by  the  Lessee  on  Au- 
gust 28,  1941  together  with  the  sum  of  One  Thous- 
and Dollars  ($1000)  paid  upon  the  execution  and 
delivery  of  this  lease  together  with  the  interest  on 
said  sums,  constitute  the  payment  of  the  rental  for 
the  first  Twenty-two  and  one-third  months  of  this 
lease,  to  the  10th  day  of  June,  1944  and  the  Lessor 
hereby  acknowledges  receipt  of  the  said  Twenty-two 
and  one-third  months  rental  equivalent  to  the  sum 
of  Two  Thousand  Two  Hundred  Thirty-three  and 
33/100  Dollars  ($2233.33).  The  Lessee  agrees  to  pay 
the  Three  Thousand  Seven  Hundred  Sixty-six  and 
67/100  Dollars  ($3766.67)  balance  of  rental  as  fol- 
lows: the  sum  of  $166.67  on  the  1st  day  of  July 
1944  and  the  sum  of  $100  on  the  1st  day  of  each  and 
every  month  thereafter  for  36  months,  until  the  ag- 
gregate sum  of  rental  of  $6000  has  been  paid. 

The  Lessee  will  also  pay  and  discharge,  in  addi- 
tion to  the  above  rents,  all  water,  electricity,  gas, 
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lighting,  heating  and  power  rents  and  charges  for 
services  used  by  said  Lessee  on  said  premises  during 
the  term  of  this  lease. 

The  Lessee  will  also  pay  and  discharge  all  real 
estate  taxes  assessed  by  the  City,  County  or  State 
for  the  land  and  improvements  of  said  demised 
premises  for  the  period  covered  by  the  term  of  this 
lease. 

It  is  understood  that  the  improvements  now  on 
the  premises  are  the  property  of  and  belong  to  the 
Lessee  and  it  is  agreed  by  the  Lessor  that  these  and 
all  other  improvements  placed  on  the  said  premises 
by  the  Lessee  during  the  term  of  this  lease  or  any 
extension  of  said  lease,  shall  belong  to  the  said 
Lessee  and  may  be  removed  by  him  at  the  expiration 
of  the  term.  [58] 

It  is  further  agreed  that  if  any  default  shall  be 
made  by  the  Lessee  in  the  payment  of  rent  or  of 
taxes,  when  due  and  said  default  shall  continue  for 
thirty  days,  after  notice,  the  Lessor  shall  have  the 
right  to  terminate  this  lease,  and  to  enter  upon  said 
premises  and  take  full  possession  thereof. 

It  is  also  agreed  that  the  Lessee  shall  have  the 
option  and  such  option  is  hereby  granted  to  him  by 
said  Lessor  of  extending  the  term  of  this  lease  for 
an  additional  term  of  four  years  and  six  months, 
from  August  1,  1947  to  February  1,  1952  on  the 
same  terms  and  conditions  as  in  this  lease  set  forth 
excepting  that  the  installments  of  rental  shall  be 
payable  as  follows:  The  sum  of  $125  payable 
monthly  in  advance  on  the  1st  day  of  each  and 
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every  month  beginning  August  1,  1947  for  fifty-four 
months  to  February  1,  1952  until  the  aggregate  sum 
of  rent  of  Six  Thousand  Seven  Hundred  fifty  Dol- 
lars ($6750)  has  been  paid. 

The  Lessee  further  agrees  that  in  consideration 
of  the  leasing  of  the  above  described  premises  as 
aforesaid,  that  he  will  on  and  after  February  1, 
1942  release  that  portion  of  the  said  Lot  2  herein- 
above described  which  is  not  included  in  this  lease, 
from  the  lease  which  the  Lessee  now  holds  and 
which  covers  all  of  said  Lot  2  and  the  Lessee  agrees 
to  surrender  possession  of  said  portion  not  included 
herein  on  or  before  February  1,  1942. 

The  expressions,  terms,  conditions  and  obligations 
of  this  lease  are  binding  upon  and  shall  inure  to  the 
benefit  of  the  parties  hereto,  their  heirs,  administra- 
tors and  successors  in  interest,  and  shall  be  con- 
strued covenants  running  with  the  land. 

In  Witness  Whereof  the  parties  hereto  have  here- 
unto set  their  hands  the  day  and  year  first  above 
written. 

/s/  THOMAS  A.  McLENAGHAN, 

Administrator  of  the  estate  of  E.  T.  Williams,  de- 
ceased. 

/s/  E.  F.  SMITH  [59] 
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SUPPLEMENTARY  AND  MODIFIED 
AGREEMENT 

This  supplementary  and  modified  agreement  en- 
tered into  this  12th  day  of  June,  1946,  by  and  be- 
tween E.  F.  Smith,  of  the  County  of  Los  Angeles, 
State  of  California,  hereinafter  referred  to  as  Party 
of  the  First  Part,  and  Charles  Schuster,  Leo  A. 
Goldberg,  Earl  I.  Swetow,  Max  M.  Berick  and  Nor- 
man Schuster,  a  co-partnership,  doing  business  im- 
der  the  firm  name  and  style  of  Jim  Dandy  Markets, 
hereinafter  referred  to  as  Parties  of  the  Second 
Part, 

Witnesseth 

Whereas  the  Party  of  the  First  Part  and  Parties 
of  the  Second  Part  did  heretofore,  to-wit :  on  the  1st 
day  of  July,  1945,  make  and  enter  into  a  written 
agreement  pertaining  to  the  sale  and  purchase  of 
certain  trucks,  the  sale  and  purchase  of  certain 
merchandise,  the  leasing  and  sub-leasing  of  certain 
markets  as  well  as  the  leasing  of  certain  fixtures, 
machinery  and  equipment  located  and  contained  in 
said  market  premises,  to  which  agreement  reference 
is  hereby  made  for  further  particulars;  and 

Whereas  the  Parties  thereto  and  hereto  desire  by 
their  mutual  consent,  to  amend  said  agreement  in 
the  respects  hereinafter  mentioned, 

Now  Therefore  in  consideration  of  the  mutual 
covenants  and  agreements  of  the  Parties  it  is  un- 
derstood and  agreed  as  follows: 

1.  The  Party  of  the  First  Part  agrees  to  sell, 
and  the  Parties  of  the  Second  Part  agree  to  pur- 
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chase  concurrently  herewith,  all  of  the  fixtures, 
machinery  and  equipment  located  and  contained  in 
all  of  the  markets  referred  to  in  the  Agreement 
hereinabove  mentioned,  for  a  total  consideration  of 
Two  Hundred  Twenty  Five  Thousand  Dollars 
($225,000.00)  ;  [60]  under  the  terms  of  said  prior 
Agreement  the  Parties  of  the  Second  Part  deposited 
with  the  Party  of  the  First  Part  the  sum  of  Fifty 
Thousand  Dollars  ($50,000.00)  as  security  for  the 
performance  of  the  terms  and  conditions  thereof, 
and  with  respect  to  said  sum  of  money  it  is  under- 
stood and  agreed  that  Thirty  Thousand  Dollars 
($30,000.00)  thereof  shall  be  applied  by  the  Party 
of  the  First  Part  on  account  of  the  purchase  price 
mentioned  herein;  the  balance  of  such  purchase 
price  in  the  sum  of  One  Hundred  Ninety  Five 
Thousand  Dollars  ($195,000.00)  shall  be  paid,  in 
escrow,  to  the  Party  of  the  First  Part  by  the 
Parties  of  the  Second  Part  at  the  rate  of  Five 
Thousand  Dollars  ($5,000.00),  or  more,  per  month, 
commencing  on  the  1st  day  of  August,  1946  and  on 
the  1st  day  of  each  and  every  month  thereafter 
until  said  balance  is  fully  paid,  together  with  in- 
terest thereon  at  the  rate  of  six  per  cent.  (6%)  per 
annum,  payable  monthly  with  each  principal  pay- 
ment. 

2.  With  respect  to  the  balance  of  the  sum  of 
Fifty  Thousand  Dollars  ($50,000.00)  after  apply- 
ing the  sum  of  Thirty  Thousand  Dollars  ($30,- 
000.00)  on  account  of  the  purchase  price,  as  speci- 
fied in  the  preceding  paragraph,  which  said  bal- 
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ance  represents  the  sum  of  Twenty  Thousand  Dol- 
lars ($20,000.00),  the  same  shall  continue  to  be  held 
and  retained  by  the  Party  of  the  First  Part  as 
security  for  the  faithful  performance  by  the  Parties 
of  the  Second  Part  of  the  terms  covenants  and  con- 
ditions of  that  certain  lease  entered  into  by  and 
between  the  Party  of  the  First  Part  as  Lessor  and 
the  Parties  of  the  Second  Part  as  Lessee,  pertaining 
to  the  four  (4)  market  locations  owned  by  the  Party 
of  the  First  Part,  and  which  are  referred  to  as 
Central  Avenue  Market,  Western  Avenue  Market, 
Figueroa  Street  Market  and  Norwalk  Market;  [61] 
if  the  Parties  of  the  Second  Part  have  faithfully 
complied  with  all  the  terms  and  conditions  of  the 
lease,  the  Party  of  the  First  Part  will  retain  the 
said  sum  of  Twenty  Thousand  Dollars  ($20,000.00), 
as  aforesaid,  and  will  give  the  Parties  of  the  Second 
Part  free  rental  during  the  last  eleven  (11)  months 
of  the  lease  on  the  Central  Avenue  Market,  Western 
Avenue  Market  and  Figueroa  Street  Market  and 
twelve  (12)  months  free  rental  on  the  Norwalk 
Market.  On  said  smu  of  Twenty  Thousand  Dollars 
($20,000.00)  the  Party  of  the  First  Part  agrees  to 
pay  to  the  Parties  of  the  Second  Part  interest  there- 
on at  the  rate  of  six  per  cent.  (6%)  per  annum, 
commencing  July  1,  1946  payable  annually  on  the 
1st  day  of  July  of  each  year  commencing  July  1, 
1947  and  continuing  until  the  last  year  of  the  lease. 
3.  Concurrently  with  the  execution  hereof  an 
escrow  shall  be  opened  wherein  the  Party  of  the 
First  Part  shall  deposit  a  separate  Bill  of  Sale  to 
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the  fixtures,  machinery  and  equipment,  located  in 
each  of  the  several  markets  herein  referred  to,  the 
same  to  be  free  and  clear  of  all  claims,  liens  or  en- 
cumbrances; in  addition  thereto  a  separate  Bill  of 
Sale  shall  be  deposited  covering  all  items  of  office 
furniture,  fixtures  and  equipment  which  are  re- 
ferred to  in  the  prior  Agreement  hereinabove  men- 
tioned. Party  of  the  First  Part  further  agrees  to 
deliver  to  and  deposit  in  said  escrow  the  original 
leases  on  the  Ontario  Market,  Watts  Market,  At- 
lantic Boulevard  Market  and  Sixth  Street  Market, 
together  with  a  written  assignment  of  each  of  said 
leases  in  favor  of  Parties  of  the  Second  Part,  where 
such  assignment  is  permitted  in  the  lease,  and  where 
written  consent  to  assign  is  required  in  the  lease,  he 
will  deliver  such  assignment  if  permission  can  be 
secured;  if  permission  to  assign  any  of  the  leases 
cannot  be  obtained  then  the  existing  sub-lease  on 
said  market  between  the  Parties  hereto  as  Lessor 
and  Lessee,  respectively,  shall  remain  in  full  force 
[62]  and  effect  in  accordance  with  the  terms  and 
provisions  of  the  original  Agreement  except  that 
the  Parties  of  the  Second  Part,  as  Lessees,  shall 
have  the  right  to  assign  the  same  without  procuring 
or  obtaining  the  consent  or  permission  of  the  Party 
of  the  First  Part,  when  they  have  deposited  in 
escrow  the  sum  of  money  required  in  Paragraph  4. 
The  lease  now  in  existence  upon  the  aforesaid 
fixtures,  machinery  and  equipment,  heretofore  en- 
tered into  by  and  between  the  Party  of  the  First 
Part  as  Lessor  and  the  Parties  of  the  Second  Part 
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as  Lessee,  shall  be  deemed,  and  is  hereby,  cancelled 
and  terminated  as  of  the  1st  day  of  July,  1946,  and 
all  payments  of  rental  thereon  shall  cease  as  of  said 
date. 

With  reference  to  the  leases  and  the  written  as- 
signments thereof,  to  be  deposited  in  escrow  by  the 
Party  of  the  First  Part,  it  is  understood  and  agreed 
that  the  sub-leases  pertaining  to  the  same  subject 
matter  shall  be  deemed  cancelled  and  terminated  as 
of  the  date  of  delivery  from  escrow  of  the  leases  and 
assignments  thereof,  as  set  forth  in  Paragraph  4, 
and  the  Parties  of  the  Second  Part  shall  be  released 
and  discharged  of  and  from  any  and  all  liability  ac- 
cruing thereunder  from  and  after  said  date. 

4.  Notwithstanding  anything  to  the  contrary 
hereinafter  contained  in  the  within  Paragraph,  it  is 
understood  and  agreed  that  when  the  Parties  of  the 
Second  Part  have  caused  to  be  deposited  in  escrow 
the  total  sum  of  One  Hundred  Ninety  Five  Thous- 
and Dollars  ($195,000.00),  their  obligation  under 
this  agreement  shall  be  deemed  to  have  been  fully 
paid  and  discharged,  and  all  leases,  sub-leases,  as- 
signments and  Bills  of  Sale,  remaining  undelivered 
in  escrow,  shall  be  immediately  delivered  to  the 
Parties  of  the  Second  Part  without  the  payment  of 
any  further  consideration.  [63] 

The  escrow  instructions  to  be  executed  by  the 
parties  hereto  shall  provide  that  in  the  event  the 
Parties  of  the  Second  Part  desire  to  obtain  delivery 
from  the  escrow  of  any  of  the  Bills  of  Sale,  as  well 
as  the  lease  and  the  assignment  thereof,  pertaining 
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to  the  market  location  where  the  fixtures  described 
in  the  Bill  of  Sale  are  located,  they  shall  have  the 
right  to  demand  such  delivery  at  any  time,  upon  the 
condition  that  the  said  Parties  of  the  Second  Part 
shall,  concurrently  with  such  demand,  deposit  in 
said  escrow  the  sum  of  money  shown  opposite  each 
market  in  the  following  schedule,  after  first  deduct- 
ing therefrom  the  percentage  of  the  monthly  pay- 
ments made  prior  to  the  date  upon  which  such  de- 
mand is  presented,  such  percentage  appearing  after 
each  market,  to-wit:  [64] 

Western  Avenue  $39,975.00  201/2% 

Ontario  28,275.00  141/2% 

Sixth  Street  27,300.00  14% 

Atlantic  Blvd.  27,300.00  14% 

Central  Avenue  23,400.00  12% 

Watts  19,500.00  10% 

Figueroa  Street  14,625.00          71/2% 

Norwalk  14,625.00          71/0% 

The  Party  of  the  First  Part  shall  have  the  right 
to  withdraw  from  escrow  all  funds  deposited  therein 
by  the  Parties  of  the  Second  Part,  at  any  time  after 
said  funds  are  so  deposited,  subject  only  to  the  filing 
of  any  claims  against  him  in  said  escrow  and  sub- 
ject only  to  the  deposit  in  said  escrow  of  the  Bills 
of  Sale,  the  leases  and  the  assignments  thereof,  as 
hereinbefore  stated. 

Notwithstanding  anything  to  the  contrary  herein 
contained  it  is  understood  and  agreed  that  the 
Parties  of  the  Second  Part  shall  not  have  the  right 
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to  demand  from  the  escrow  a  delivery  of  the  Bill 
of  Sale  pertaining  to  the  office  furniture,  fixtures 
and  equipment  until  such  time  as  the  entire  amount 
of  the  purchase  price  herein  mentioned  has  been 
fully  paid. 

If  any  claims  are  presented  in  escrow  against  said 
Party  of  the  First  Part  the  same  shall  be  paid  by 
him  before  the  close  of  said  escrow. 

5.  As  to  any  leases  assigned  by  the  Party  of  the 
First  Part  to  the  Parties  of  the  Second  Part,  the 
said  Parties  of  the  Second  Part  do  hereby  agree  to 
indemnify  the  said  Party  of  the  First  Part  and  to 
hold  him  harmless  of  and  from  any  and  all  liability 
which  may  or  might  accrue  under  such  leases  sub- 
sequent to  the  assignment  thereof  by  him  to  the 
Parties  of  the  Second  Part. 

6.  As  to  those  market  sites  owned  by  the  Party 
of  the  First  Part  and  which  have  been  leased  to  the 
Parties  of  the  Second  Part,  and  which  are  referred 
to  as  Central  Avenue  Market,  Western  Avenue 
Market,  Figueroa  Street  Market  and  [65]  Norwalk 
Market,  the  said  Party  of  the  First  Part  agrees 
that  the  said  Parties  of  the  Second  Part  may,  with- 
out obtaining  the  consent  or  permission  of  the  Party 
of  the  First  Part,  sub-lease  some  or  all  of  such 
market  sites  or  assign  the  lease  and/or  leases  per- 
taining to  one  or  more  of  such  market  sites;  the 
proposed  assignee  shall  assume  and  agree  to  be 
bound  by  the  terms  and  conditions  of  said  lease 
and/or  leases,  in  writing,  and  a  copy  of  such  as- 
signment and  assumption  shall  be  delivered  to  the 
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Party  of  the  First  Part,  whereupon  the  Parties  of 
the  Second  Part  shall  be  released  and  discharged 
of  and  from  any  and  all  liability  accruing  under 
such  lease  and/or  leases  which  may  or  might  accrue 
subsequent  to  the  date  of  such  assignment. 

In  view  of  the  fact  that  the  lease  on  the  four  (4) 
market  sites  owned  by  the  Party  of  the  First  Part 
is  represented  by  one  instrument,  it  is  understood 
and  agreed  that  said  Party  of  the  First  Part  will, 
upon  request  of  the  Parties  of  the  Second  Part, 
execute  and  deliver  individual  leases  upon  the  sev- 
eral market  sites  in  order  to  make  convenient  the 
sub-leasing  of  the  premises  involved  or  the  assign- 
ment of  said  lease  and/or  leases;  such  individual 
leases  shall  be  on  the  exact  terms  and  conditions 
now  contained  in  the  one  instrument  except  as  to 
the  payment  of  rental  for  fixtures,  machinery  and 
equipment,  the  deposit  of  the  sum  of  Twenty  Thous- 
and Dollars  ($20,000.00)  as  security  for  the  faith- 
ful performance  of  the  terms,  conditions  and  cov- 
enants of  said  lease  and  the  giving  to  the  Parties 
of  the  Second  Part  of  free  rental  during  the  last 
eleven  (11)  months  of  the  lease  on  the  Central  Ave- 
nue Market,  Western  Avenue  Market,  and  Fig- 
ueroa  Street  Market  and  twelve  (12)  months  free 
rental  on  the  Norwalk  Market,  and  except  as  to  any 
other  matter  contained  therein  which  is  inconsistent 
with  the  provisions  of  this  agreement. 

7.  The  Parties  of  the  Second  Part  will,  at  their 
own  expense,  on  and  after  the  1st  day  of  July,  1946, 
keep  said  [66]  fixtures,  machinery  and  equipment 
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fully  insured  with  loss  payable  to  the  Party  of  the 
First  Part,  until  the  full  purchase  price  has  been 
paid;  and  will  further,  during  said  period,  pay  all 
personal  property  taxes  levied  or  assessed  against 
said  fixtures,  machinery  and  equipment. 

8.  The  Party  of  the  First  Part  shall  have  no 
further  concern  in  connection  with  the  renewal  or 
extension  of  any  of  said  sub-leases  in  which  he  is 
named  as  Lessee,  and  which  are  being  assigned  by 
him  to  the  Parties  of  the  Second  Part  concurrently 
herewith;  the  sole  responsibility  for  taking  such 
action  shall  be  with  the  Parties  of  the  Second  Part. 

9.  Except  as  herein  amended  or  modified  or  ex- 
cept where  the  provisions  of  said  prior  Agreement 
hereinabove  referred  to  are  inconsistent  herewith, 
the  said  Agreement  shall  otherwise  remain  in  full 
force  and  effect. 

In  Witness  Whereof  the  parties  hereto  have  here- 
unto affixed  their  hands  and  seals  the  day  and  year 
in  this  agreement  first  above  written. 

Party  of  the  First  Part : 

/s/  E.  F.  SMITH. 

Parties  of  the  Second  Part  a  co-partnership  doing 
business  under  the  firm  name  and  style  of  Jim 
Dandy  Markets: 

/s/  CHARLES  SCHUSTER, 

/s/  LEO  A.  GOLDBERG, 

/s/  EARL  I.  SWETOW, 

/s/  MAX  M.  BERICK, 

/s/  NORMAN  SCHUSTER.  [67] 
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Sale  of  Business  Escrow  No.  7559-E 

ESCROW  INSTRUCTIONS 

Huntington  Park,  Calif. 
June  13th,  1946. 

* 

To  Morrison  Escrow  Company 

For  the  purpose  of  consummating  Bulk  Sale,  the 

undersigned  E.  F.  Smith,  whose  address  is , 

known  herein  as  Vendor  and  Charles  Schuster,  Leo 
A.  Goldberg,  Earl  I.  Swetow,  Max  M.  Berick  and 
Norman  Schuster,  a  co-partnership,  doing  business 
under  the  firm  name  and  style  of  Jim  Dandy  Mar- 
kets, whose  address  is  8451  Crenshaw  Blvd.,  Ingle- 
wood,  Calif,  known  herein  as  Vendee,  will  hand 
you  within  the  time  limit  herein  specified  funds  and 
documents  to  enable  you  to  carry  out  the  instruc- 
tions as  herein  directed. 

Vendor  will  deposit  Bills  of  Sale  executed  by  him 
in  favor  of  Vendee  covering  all  machinery,  fixtures 
and  equipment  of  a  certain  business  known  as  E.  F. 
Smith  Public  Markets,  located  at  various  locations. 

Vendee  will  hand  you  the  sum  of  $  No  funds — 
However,  vendee  and  vendor  will  deposit  into  escrow 
an  agreement,  executed  by  both  vendee  and  vendor, 
setting  forth,  among  other  things,  the  fact  that 
Vendor  acknowledges  the  application  of  the  sum  of 
$30,000.00  on  the  total  purchase  price  for  the  ma- 
chinery, fiLxtures  and  equipment  mentioned  herein- 
before and  further  setting  forth  the  fact  that  the 
vendee  shall  pay  the  balance  of  said  purchase  price 
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in  the  sum  of  $195,000.00  as  follows :  In  installments 
of  $5,000.00  or  more  per  month,  commencing  on  the 
1st  day  of  August,  1946,  and  on  the  1st  day  of  each 
and  every  month  thereafter  until  said  balance  is 
fully  paid,  together  with  interest  thereon  at  the  rate 
of  6%  per  annum,  payable  monthly  with  each  prin- 
cipal payments,  being  the  total  sale  consideration. 
Vendor  will  also  deposit  into  this  escrow  certain 
leases,  assignments  of  leases,  consents  to  assignments 
and/or  sub-leases  as  specified  in  the  aforementioned 
Agreement  for  delivery  to  the  vendee  in  accordance 
with  additional  instructions  handed  you  herewith. 
In  this  escrow  you  are  not  to  be  concerned  with 
securing  the  vendees  approval  of  said  leases,  assign- 
ments of  leases,  consents  to  assignments  and/or  sub- 
leases, nor  are  you  to  be  concerned  with  securing 
said  vendees  approval  of  the  inventory  to  be  in- 
cluded in  the  Bills  of  Sale  called  for  herein.  The  de- 
livery of  said  documents  into  this  escrow  by  the 
vendor  (or  his  agent)  shall  constitute  the  vendees 
approval  of  the  terms  and  conditions  and  provisions 
of  said  documents  including  the  inventory  described 
in  each  of  the  Bills  of  Sale,  if  the  contents  of  aU 
such  documents  are  approved  by  both  vendee  and 
vendor  outside  of  this  escrow  and  before  said  de- 
livery is  made  to  your  office. 

Vendor  and/or  Vendee  will  hand  you  in  duplicate 
Notice  of  Intended  Sale  and  also  Notice  of  Intended 
Mortgage  if  Chattel  Mortgage  is  delivered  through 
this  escrow.  Said  Notice (s)  shall  provide  for  the 
sale,  transfer  and  assignment  and/or  mortgage  and 
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payment  and/or  delivery  of  the  consideration  on  the 
5th  day  of  July,  1946,  at  10:00  o'clock  a.m.  at  the 
office  of  the  Morrison  Escrow  Company,  2640  Zoe 
Avenue,  Huntington  Park,  California.  You  are  di- 
rected to  forward  at  this  time  One  copy  of  each 
notice  to  the  County  Recorder  for  Recordation  and 
the  other  copy  to  a  newspaper  of  general  circulation 

in Township  with  fee  for  publication 

and  Request  that  same  be  published  in  accordance 
with  Section  3440  of  the  Civil  Code  of  the  State  of 
California.  Except  that  the  notice  effecting  the  On- 
tario Market  is  to  be  published  and  recorded  in  San 
Bernardino  County. 

Each  party  will  hand  you  at  or  before  the  time 
set  for  transfer  in  above  Notice (s)  all  funds  and 
instruments  required  from  him  to  enable  you  to 
comply  with  these  instructions. 

At  the  time  of  sale  as  indicated  herein,  provided 
all  other  conditions  of  this  escrow  have  been  com- 
plied with,  out  of  the  purchase  funds  deposited  in 
this  escrow  you  are  to  pay  any  and  all  bills  which 
have  been  presented  against  this  business  that  have 
been  approved  by  the  Vendor  for  payment,  and  you 
are  to  hold  sufficient  funds  to  take  care  of  any  bills 
w^hich  are  presented  in  this  escrow  which  are  not 
approved  by  the  seller  until  such  time  as  bills  may 
either  have  been  withdrawn  or  settlement  made 
thereon. 

Also  pay  and  charge  to  Vendor. 

1.    Any  adjustment  chargeable  to  Vendor. 

Balance  of  sale  consideration  after  payment  of 
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Vendor's  bills,  costs  and  adjustments  are  to  be  paid 
to  the  order  of  the  Vendor,  including  the  delivery 
of  any  notes  or  mortgages,  if  therein  provided,  and 
you  are  to  deliver  the  Bills  of  Sale  and  leases  to  the 
order  of  the  Vendee  in  accordance  with  additional 
instructions  handed  you  herewith. 

The  entire  costs  of  this  transaction,  including  your 
escrow  fee,  cost  of  advertising,  charge  for  drawing 
of  instruments  and  recording,  insurance  transfer  fee 
and  mortgage  clause,  and  any  other  costs  incurred 
are  to  be  divided  equally  between  Vendor  and 
Vendee.  [68] 

The  following  Adjustments  Only  are  required  in 
this  escrow:    None. 

If  the  bills  presented,  together  with  your  costs 
and  charges  and  the  agent's  commission,  are  in  ex- 
cess of  funds  deposited,  you  are  to  hold  all  funds 
and  documents  for  further  joint  instructions  from 
the  Vendor  and  the  Vendee. 

Morrison  Escrow  Company  Is  Not  To  Be  Con- 
cerned With  Any  Unpaid  Retail  Sales,  Beverage, 
Unemployment,  Old  Age  or  Social  Security  Tax  or 
Contribution  or  Any  Other  Tax  or  Contribution, 
Unless  Otherwise  Specifically  Instructed  in  This 
Escrow. 

It  is  understood  that  the  escrow  holder  will  not 
be  liable  to  the  Vendee  or  Mortgagee  or  any  other 
party  on  accoimt  of  any  property  included  here- 
under which  is  subject  to  any  conditional  sale  or 
lease  contracts,  or  other  form  of  lease,  contract  or 
agreement,  or  Chattel  Mortgage,  or  on  account  of 
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liens  of  any  kind  or  nature,  whatsoever,  or  other 
defects  in  title  which  may  exist  with  respect  to  any 
such  property. 

It  is  expressly  understood  by  the  parties  to  this 
escrow  that  no  Chattel  Search  is  required  covering* 
the  property  involved  herein,  and  Morrison  Escrow 
Company  is  hereby  relieved  of  all  liability  for  not 
procuring  such  Chattel  Search  unless  specifically 
j)rovided  for  in  writing  in  this  escrow. 

You  will,  as  my  agent,  assign  any  fire  insurance 
policies  of  mine  handed  you.  You  may  assume  that 
premiums  on  said  policies  have  been  paid  and  that 
the  policies  have  not  been  hypothecated. 

Make  disbursements  by  your  check.  Documents 
and  checks  in  my  favor  to  be  mailed  to  my  address 
shown  below,  unless  you  are  otherwise  instructed. 

If  the  conditions  of  this  escrow  have  not  been 
complied  with  at  the  time  herein  provided  you  are 
nevertheless  to  complete  the  same  as  soon  as  the 
conditions  (except  as  to  time)  have  been  complied 
with,  unless  I  shall  have  made  written  demand  upon 
you  for  the  return  of  money  and/or  instruments 
deposited  by  me. 

No  Notice,  Demand  or  Change  of  Instructions 
Shall  Be  Of  Any  Effect  In  This  Escrow  Unless 
Given  In  writing  By  All  Parties  Affected  Thereby : 
In  the  event  conflicting  demands  are  made  or  no- 
tices served  upon  you  with  respect  to  this  escrow, 
the  parties  hereto  expressly  agree  that  you  shall 
have  the  absolute  right  at  your  election  to  do  either 
or  both   of  the   following:   withhold  and   stop   all 
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further  proceedings  in,  and  performance  of,  this 
escrow,  or  file  a  suit  in  interpleader  and  obtain  an 
order  from  the  court  requiring  the  parties  to  inter- 
plead and  litigate  in  such  court  their  several  claims 
and  rights  amongst  themselves.  In  the  event  such 
interpleader  suit  is  brought,  you  shall  ipso  facto  be 
fully  released  and  discharged  from  all  obligations 
to  further  perform  any  and  all  duties  or  obligations 
imposed  upon  you  in  this  escrow,  and  the  parties 
jointly  and  severally  agree  to  pay  you  all  costs,  ex- 
penses, and  reasonable  attorney's  fees  expended  or 
incurred  by  you,  the  amount  thereof  to  be  fixed  and 
a  judgment  thereof  to  be  rendered  by  the  court  in 
such  suit. 

You  are  not  to  be  held  liable  for  the  sufficiency  or 
correctness  as  to  form,  manner  or  execution,  or 
validity  of  any  instrument  deposited  in  this  escrow, 
nor  as  to  identity,  authority,  or  rights  of  any  per- 
son executing  the  same,  nor  for  failure  to  comply 
with  any  of  the  provisions  of  any  agreement,  con- 
tract, or  other  instrument  filed  herein  or  referred 
to  herein,  and  your  duties  hereunder  shall  be  limited 
to  the  safekeeping  of  such  money,  instruments,  or 
other  documents  received  by  you  as  escrow  holder, 
and  for  the  disposition  of  same  in  accordance  with 
the  written  instructions  accepted  by  you  in  this 
escrow. 

All  parties  hereto  further  agree,  jointly  and  sev- 
erally, to  pay  on  demand,  as  well  as  to  indemnify 
and  hold  you  harmless  from  and  against  all  costs, 
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damages,  judgments,  attorney's  fees,  expenses,  ob- 
ligations and  liabilities  of  any  kind  or  nature  which, 
in  good  faith,  you  may  incur  or  sustain  in  connec- 
tion with,  or  arising  out  of  this  escrow,  and  you  are 
hereby  given  a  lien  upon  all  the  rights,  titles  and 
interest  of  each  of  the  undersigned  in  all  escrowed 
papers  and  other  property  and  monies  deposited  in 
this  escrow,  to  protect  your  rights  and  to  indemnify 
and  reimburse  you  imder  this  agreement. 

It  is  agreed  by  the  parties  hereto  that  so  far  as 
your  rights  and  liabilities  are  involved,  this  trans- 
action is  an  escrow  and  not  any  other  legal  relation 
and  you  are  an  escrow  holder  only  on  the  foregoing 
expressed  terms,  and  you  shall  have  no  responsi- 
bility of  notifying  me  or  any  of  the  parties  to  this 
escrow  of  any  sale,  resale,  loan,  exchange,  or  other 
transaction  involving  any  property  herein  described 
or  of  any  profit  realized  by  any  i3e]^son,  firm  or  cor- 
poration (broker,  agent  and  parties  to  this  and/or 
any  other  escrow  included)  in  connection  therewith, 
regardless  of  the  fact  that  such  transaction(s)  may 
be  handled  by  you  in  this  escrow  or  in  another 
escrow. 

The  instructions  may  be  executed  in  counterparts, 
each  of  which  so  executed  shall,  irrespective  of  the 
date  of  its  execution  and  delivery,  be  deemed  an 
original,  and  said  counterparts  together  shall  con- 
stitute one  and  the  same  instrument. 

Any   amended,    supplemental,    or   additional   in- 
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structions  given  shall  be  subject  to  the  foregoing 
conditions. 

The  Foregoing  Terms,  Conditions,  Provisions  and 
Instructions  Have  Been  Read  And  Are  Understood 
And  Agreed  To  By  Each  Of  The  Undersigned. 

By  /s/  CHARLES  SCHUSTER, 
By   /s/  LEO  A.  GOLDBERG, 
By   /s/  E.  F.  SMITH  [69] 

ADDITIONAL  ESCROW  INSTRUCTIONS 

Huntington  Park,  Calif. 
June  13th,  1946 

Morrison  Escrow  Company: 

The  undersigned  E.  F.  Smith  hands  you  herewith 
the  following  documents: 

1.  Supplementary  and  Modified  Agreement  dated 
June  12th,  1946,  executed  by  E.  F.  Smith,  desig- 
nated therein  as  Party  of  the  First  Part,  and 
Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow, 
Max  M.  Berick  and  Norman  Schuster,  a  co-partner- 
ship, doing  business  under  the  firm  name  and  style 
of  Jim  Dandy  Markets,  designated  therein  as 
Parties  of  the  Second  Part. 

2.  Nine  Bills  of  Sale  being  one  on  the  office  furni- 
ture, fixtures  and  equipment  located  in  the  premises 
known  as  4209  South  Figueroa  Street,  Los  Angeles, 
California,  and  one  on  each  of  the  following  de- 
scribed markets:  Western  Avenue  Market,  Ontario 
Market,  Sixth  Street  Market,  Atlantic  Boulevard 
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Market,  Central  Market,  Watts  Market,  Figueroa 
Street  Market,  and  Norwalk  Market. 

3.  Eight  leases,  being  either  original  leases,  orig- 
inal leases  with  written  assignments,  original  leases 
with  written  assignments  and  consents  to  said  as- 
signments, or  sub-leases,  covering  the  eight  afore- 
mentioned markets. 

I  am  placing  item  1  above  described  in  your  hands 
for  collection  only  of  an  indebtedness  described 
therein  as  being  in  the  sum  of  $195,000.00  and  pay- 
able $5,000.00  or  more  on  the  1st  day  of  each  month 
commencing  August  1st,  1946,  and  so  continuing 
until  said  sum  has  been  fully  paid,  together  with 
interest  on  the  unpaid  balance  of  said  sum  at  the 
rate  of  6%  per  annum,  commencing  July  1st,  1946, 
and  payable  monthly  with  each  principal  payment. 

The  documents  described  in  items  2  and  3  above 
mentioned  are  to  be  delivered  to  the  parties  of  the 
second  part,  as  designated  in  item  1  above  described, 
or  their  heirs,  administrators,  executors  or  assigns, 
but  only  when  this  indebtedness  has  been  fully  paid, 
Except  That,  upon  request  of  said  second  parties, 
you  may  deliver  any  of  the  Bills  of  Sale  as  well  as 
the  lease  and  the  assignment  thereof,  pertaining  to 
the  market  location  where  the  fixtures  described  in 
said  Bills  of  Sale  are  located,  when  said  parties  of 
the  second  part  pay  on  this  indebtedness  the  sum 
of  money  shown  in  the  following  schedule,  less  the 
applicable    percentage    of    the    monthly    payments 
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made  prior  to  the  date  upon 

which  such  demand  is 

presented,  to  wit: 

Western  Avenue  Market 

$39,975.00 

201/2% 

Ontario  Market 

28,275.00 

141/2%* 

Sixth  Street  Market 

27,300.00 

14     % 

Atlantic  Market 

27,200.00 

14     %* 

Central  Avenue  Market 

23,400.00 

12     % 

Watts  Market 

19,500.00 

10     % 

Figueroa  Street  Market 

14,625.00 

71/0% 

Norwalk  Market 

14,625.00 

71/2%* 

$195,000.00 
[*  Longhand  figures  in  margin  illegible.] 

Notwithstanding  anything  contained  in  the  afore- 
mentioned, as  soon  as  the  total  amount  paid  into  the 
escrow  by  the  vendee  equals  the  sum  of  $195,000.00, 
all  remaining  Leases,  Sub-Leases,  Assignments,  and 
Bills  of  Sale  remaining  in  this  Escrow  shall  be  im- 
mediately delivered  to  the  vendees  and  no  further 
payments  shall  be  due  under  this  escrow  agreement. 
The  Bill  of  Sale  on  the  office  fixtures  is  to  be  re- 
leased only  when  the  entire  indebtedness  is  fully 
paid,  rather  than  when  and  if  the  7%%  is  paid  on 
the  Figueroa  Street  Market. 

It  is  understood  by  all  parties  to  this  transac- 
tion that  you  are  in  no  way  concerned  with  the 
terms  and  conditions  of  the  said  Agreement  de- 
scribed as  item  1  above,  nor  with  the  interpretation 
of  any  of  the  provisions  thereof.  The  executed  copy 
of  said  agreement  is  deposited  in  escrow  for  in- 
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formation  only  and  the  payments  thereunder  are  set 
forth  in  the  escrow  instructions  handed  you  con- 
currently. Your  only  responsibility,  in-so-far  as  this 
collection  is  concerned,  is  to  see  to  the  proper  ap- 
plication of  such  payments  as  are  received  by  your 
office,  the  immediate  transmittal  thereof  to  E.  F. 
Smith,  or  order,  and  the  delivery  of  the  documents 
deposited  with  you  in  accordance  with  the  pro- 
visions of  these  escrow  instructions. 

No  Amendments  or  changes  in  these  escrow  in- 
structions are  to  be  recognized  by  you  unless  sub- 
mitted in  writing  and  executed  by  all  parties  hereto, 
their  heirs,  executors,  administrators  or  assigns. 

/s/  E.  P.  SMITH. 

Approved :  Jim  Dandy  Markets,  a  co-partnership. 

By   /s/  CHARLES  SCHUSTER, 
Partner, 

By   /s/  LEO  A.  GOLDBERG, 
Partner.  [70] 

EXHIBIT  ^^E'^ 
[Plaintiff's  Exhibit  No.  9  at  Trial] 

BILL  OP  SALE 

Know  All  Men  By  These  Presents:  That  E.  P. 
Smith,  hereinafter  designated  as  the  Seller,  for  and 
in  consideration  of  the  sum  of  One  Dollar  ($1.00) 
and  other  valuable  consideration,  lawful  money  of 
the  United  States  of  America,  to  him  in  hand  paid, 
by  Charles  Schuster,  Leo  A.  Goldberg,  Earl  I. 
Swetow,  Max  M.  Berick  and  Norman  Schuster,  a 
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co-partnership,  doing  business  under  the  name  and 
style  of  Jim  Dandy  Markets,  hereinafter  designated 
as  the  Buyer,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  by  these  presents  grant,  bargain,  sell 
and  convey  unto  the  said  Buyer,  their  executors,  ad- 
ministrators and  assigns,  all  store  fixtures,  equip- 
ment and  machinery  generally  referred  to  in  a  cer- 
tain Agreement  dated  July  1st,  1945  and  a  certain 
Supplementary  and  Modified  Agreement  dated  June 
12,  1946,  and  particularly  set  forth  in  Exhibit  '^C^' 
attached  to  the  sub-lease  dated  July  1, 1945  to  which 
reference  is  hereby  made  and  by  this  reference  made 
a  part  of  this  bill  of  sale,  wherein  Thomas  A.  Mc- 
Lenaghan  as  Administrator  of  the  Estate  of  E.  T. 
"Williams,  Deceased,  is  the  lessor  in  the  original  lease 
and  the  undersigned  is  the  original  lessee.  Said 
property  so  leased  is  referred  to  as  Atlantic  Store. 
This  Bill  of  Sale  shall  be  deposited  in  escrow  as  set 
forth  in  the  Supplementary  and  Modified  Agreement 
of  June  12,  1946  and  shall  become  effective  upon  the 
completion  of  the  terms  set  forth  in  said  Supple- 
mentary and  Modified  Agreement,  particularly  sec- 
tion 4  thereof. 

To  Have  And  To  Hold  the  same  to  the  said  buy- 
ers, their  executors,  administrators  and  assigns  for- 
ever. And  the  said  seller  does  for  his  heirs,  execu- 
tors and  administrators,  covenant  and  agree  to  and 
with  the  said  Buyer,  their  executors,  administrators 
and  assigns,  to  warrant  and  defend  the  title  to  the 
said  property,  goods,  and  chattels  hereby  conveyed, 
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against  the  just  and  lawful  [71]  claims  and  demands 
of  all  persons  whomsoever. 

Dated  this  27th  day  of  June,  1946. 

/s/  E.  F.  SMITH. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  the  27th  day  of  June,  1946  before  me,  the  un- 
dersigned, a  Notary  Public  in  and  for  said  County 
and  State,  personally  appeared,  E.  P.  Smith,  known 
to  me  to  be  the  person  whose  name  is  subscribed  to 
the  within  Instrimient,  and  acknowledged  to  me  that 
he  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year  in 
this  certificate  first  above  written. 

/s/  JAS.  R.  JOHNSTON, 
Notary  Public  in  and  for  the  said  County  and 
State.  [72] 

EXHIBIT  ^^F'' 
[Plaintiff's  Exhibit  No.  10  at  Trial] 

ASSIGNMENT  OF  LEASE 

Know  All  Men  By  These  Presents:  That  I,  E.  F. 
Smith,  of  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, for  and  in  consideration  of  the  covenants 
and  agreements  set  forth  in  a  certain  Agreement, 
dated  July  1, 1945  and  Supplementary  and  Modified 
Agreement,  dated  June  12,  1946,  do  hereby  sell, 
assign,  transfer  and  set  over  imto  Charles  Schuster, 
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Leo  A.  Goldberg,  Earl  I.  Swetow,  Max  M.  Berick 
and  Norman  Schuster,  a  certain  indenture  and  lease 
dated  February  1,  1942  by  and  between  Thomas  A. 
McLenaghan  as  administrator  of  the  Estate  of  E.  T. 
Williams,  deceased,  and  the  undersigned,  wherein 
certain  land  and  buildings  therein  described  were 
demised  to  the  undersigned  for  a  period  of  five  (5) 
years  from  August  1,  1942  to  August  1,  1947,  and 
that  certain  indenture  and  lease  dated  September 
29,  1941  for  a  term  of  five  (5)  years  from  August  1, 
1942  to  and  including  August  1,  1947  at  the  rental 
therein  stated,  together  with  any  renewal  or  exten- 
sion of  said  leases  which  may  be  secured  by  the  un- 
dersigned, subject  to  the  rents,  covenants,  and  con- 
ditions contained  in  said  leases,  and  herein  referred 
to  as  Atlantic  Store — It  Being  Understood,  How- 
ever, that  this  assignment  shall  not  become  effective 
until  the  assignee  herein  has  complied  with  all  of  the 
terms  and  conditions  in  any  way  affecting  the  prop- 
erty hereby  leased,  as  set  forth  in  the  aforemen- 
tioned agreement  dated  July  1,  1945  and  the  afore- 
mentioned supplementary  and  modified  agreement 
dated  June  12,  1946  particularly  Section  4  of  said 
Supplementary  and  Modified  Agreement. 

It  Is  Further  Understood  that  the  undersigned 
has  heretofore  sub-leased  the  property  described  in 
said  leases  hereby  being  assigned,  and  said  sub-lease 
shall  be  null  and  void  upon  this  assignment  going 
into  effect.  It  Is  Understood,  However,  that  in  the 
event  approval  by  the  lessor  is  necessary  to  make 
this  [73]  assignment  and  said  approval  is  not  se- 
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cured,  the  said  sub-lease  hereinbefore  referred  to 
shall  remain  in  effect  during  the  life  of  the  Agree- 
ment and  the  Supplementary  and  Modified  Agree- 
ment. 

It  Is  Further  Understood  and  Agreed  by  and  be- 
tween the  parties  hereto,  that  the  assignor  hereby 
agrees  that  the  assignees,  may,  without  obtaining  the 
consent  or  permission  of  said  assignor,  sub-lease  the 
whole  or  any  part  of  the  property  herein  leased,  or 
assign  the  leases  pertaining  to  such  market  site,  pro- 
vided permission  is  necessary  and  secured  by  the 
undersigned  to  make  this  assignment. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  this  27th  day  of  June,  1946. 
/s/  E.  P.  SMITH. 
We,  the  undersigned  have  read  the  foregoing  as- 
signment and  hereby  accept  the  same  and  agree  to 
conform  with  all  of  the  terms  and  conditions  re- 
quired in  the  Leases  and  the  Agreements  referred 
to  in  this  assignment. 
Dated  June  27th,  1946. 

/s/  CHARLES  SCHUSTER, 
/s/  LEO  A.  GOLDBERG, 
/s/  EARL  I.  SWETOW, 
/s/  MAX  M.  BERICK, 
/s/  NORMAN  SCHUSTER.  [74] 
State  of  California, 
County  of  Los  Angeles — ss. 

Lester  Weisz  being  by  me  first  duly  sworn,  de- 
poses and  says:  That  he  is  the  Secretary  of  Jim 
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Exhibit  ^^F^'— (Continued) 
Dandy  Markets,  Inc.,  the  defendant  in  the  foregoing 
and  above  entitled  action ;  that  he  has  read  the  fore- 
going Answer  of  Defendant  Jim  Dandy  Markets, 
Inc.,  to  Cross-Claim  of  Defendant  E.  F.  Smith  and 
knows  the  contents  thereof;  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information  or 
belief,  and  as  to  those  matters  he  believes  it  to  be 
true. 

/s/  LESTER  WEISZ. 
Subscribed  and  Sworn  to  before  me  this  29th  day 
of  October,  1947. 

(Seal)  /s/  HARRY  G.  SADICOFF, 

Notary  Public  in  and  for  said  County  and 
State.  [75] 

(Affidavit  of  Service  by  Mail— 1013a— C.C.P.) 

State  of  California, 
County  of  Los  Angeles — ss. 

Edward  I.  Harris,  being  first  duly  sworn,  says: 
That  affiant  is  a  citizen  of  the  United  States  and  a 
resident  of  the  County  of  Los  Angeles ;  that  affiant  is 
over  the  age  of  eighteen  years  and  is  not  a  party  to 
the  within  and  above  entitled  action;  that  affiant's 
business  address  is  727  W.  Seventh  Street,  Los  An- 
geles 14,  California,  that  on  the  29th  day  of  October, 
1947,  affiant  served  the  within  Answer  of  Defendant, 
Jim  Dandy  Markets,  Inc.,  to  Cross-Claim  of  De- 
fendant E.  F.  Smith  on  the  Defendant,  E.  F.  Smith, 
in  said  action,  by  placing  a  true  copy  thereof  in  an 
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Exhibit  ^^F^'— (Continued) 
envelope  addressed  to  the  attorneys  of  record  for 
said  Defendant,  E.  F.  Smith,  at  the  office  address  of 
said  attorney,  as  follows :  (Here  quote  from  envelope 
name  and  address  of  addressee.)  ^*  Clyde  Thomas 
and  Milan  Medigovich,  411  W.  5th  Street,  Los  An- 
geles 13,  California,  and  by  then  sealing  said  en- 
velope and  depositing  the  same,  with  postage  there- 
on fully  prepaid,  in  the  United  States  Post  Office  at 
Los  Angeles,  California,  where  is  located  the  office 
of  the  attorney  for  the  person  by  and  for  whom  said 
service  was  made. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed,  or  there  is  a  regular 
communication  by  mail  between  the  place  of  mailing 
and  the  place  so  addressed. 

/s/  EDWARD  J.  HARRIS. 
Subscribed  and  sworn  to  before  me  this  29th  day 
of  October,  1947. 

(Seal)  /s/  HARRY  G.  SADICOFF, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
[Endorsed] :   Filed  Oct.  30,  1947.  [76] 
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[Title  of  District  Court  and  Cause.] 

CROSS-CLAIM  OF  DEFENDANT  JIM  DANDY 
MARKETS,  INC.,  AGAINST  DEFENDANT, 
E.  F.  SMITH 

Comes  now  the  defendant  Jim  Dandy  Markets, 
Inc.,  and  for  cross-claim  against  the  defendant  E.  F. 
Smith,  complains  and  alleges: 

I. 

That  on  or  about  the  29th  day  of  September,  1941, 
Charles  E.  Kindig  and  Daisy  Kindig,  as  Lessors, 
and  the  defendant  E.  F.  Smith,  as  Lessee,  entered 
into  a  Lease  upon  certain  real  property  in  the  City 
of  Bell,  County  of  Los  Angeles,  State  of  [77]  Cali- 
fornia ;  that  a  photostatic  copy  of  said  Lease  is  at- 
tached to  the  Answer  of  the  defendant  Jim  Dandy 
Markets,  Inc.,  to  the  Cross-claim  of  the  defendant 
E.  F.  Smith,  marked  Exhibit  ''A'',  and  by  refer- 
ence is  made  a  part  hereof  as  if  herein  fully  set 
forth. 

II. 

That  on  or  about  the  1st  day  of  February,  1942, 
Thomas  A.  McLenaghan,  as  Administrator  of  the 
Estate  of  E.  T.  Williams,  as  Lessor,  and  the  defend- 
ant E.  F.  Smith,  as  Lessee,  entered  into  a  Lease 
upon  certain  real  property  situated  in  the  City  of 
Bell,  County  of  Los  Angeles,  State  of  California; 
that  a  photostatic  copy  of  said  Lease  is  attached  to 
the  Answer  of  the  defendant  Jim  Dandy  Markets, 
Inc.  to  the  Cross-claim  of  the  defendant  E.  F.  Smith, 
marked  Exhibit  ^^B",  and  by  reference  is  made  a 
part  hereof  as  if  herein  fully  set  forth. 
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III. 

That  the  real  properties  described  in  said  Ex- 
hibit ^^A"  and  Exhibit  ^^B'^  adjoin  each  other. 

IV. 

That  there  was  a  building  upon  said  properties 
known  as  the  ''Atlantic  Store'',  which  was  totally 
destroyed  by  fire  on  the  14th  day  of  January,  1947. 

V. 

That  on  the  1st  day  of  July,  1945,  the  defendant 
E.  F.  Smith,  as  party  of  the  first  part,  and  Charles 
Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow,  Max  M. 
Berick  and  Norman  Schuster,  a  co-partnership  do- 
ing business  under  the  name  and  style  of  Jim  Dandy 
Markets,  entered  into  an  Agreement,  a  copy  of 
which  is  attached  to  the  Answer  of  the  defendant 
E.  F.  Smith,  marked  Exhibit  ''A'',  and  by  refer- 
ence is  made  a  part  hereof  as  if  herein  fully  set 
forth.  [78] 

VI. 

That  on  or  about  the  12th  day  of  June,  1946,  the 
defendant  E.  F.  Smith,  as  party  of  the  first  part, 
and  Charles  Schuster,  Leo  A.  Goldberg,  Earl  I. 
Swetow,  Max  M.  Berick  and  Norman  Schuster,  a 
co-partnership  doing  business  under  the  name  and 
style  of  Jim  Dandy  Markets,  as  parties  of  the  sec- 
ond part,  entered  into  a  ''Supplementary  and  Modi- 
fied Agreement";  that  a  photostatic  copy  of  said 
agreement  is  attached  to  the  Answer  of  the  defend- 
ant Jim  Dandy  Markets,  Inc.  to  the  Cross-claim  of 
defendant  E.  F.  Smith,  marked  Exhibit  "C",  and 
by  reference  is  made  a  part  hereof  as  if  herein  fully 
set  forth. 
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VII. 

That  on  or  about  the  5th  day  of  July,  1945,  the 
predecessor  of  Jim  Dandy  Markets,  Inc.  went  into 
possession  of  said  ^^ Atlantic  Store'';  that  on  or 
about  the  5th  day  of  October,  1946,  the  defendant 
Jim  Dandy  Markets,  Inc.  went  into  possession  of 
said  ^^ Atlantic  Store"  by  virtue  of  the  conveyances 
and  assignment  of  said  ^^ Atlantic  Store",  and  all 
rights  that  the  partnership  known  as  Jim  Dandy 
Markets  had  in  the  leases  above  referred  to,  or  in 
the  agreements  referred  to,  and  was  in  possession 
of  said  ^'Atlantic  Store"  at  the  time  the  building 
was  destroyed  by  fire. 

VIII. 

That  concurrently  with  the  execution  and  deliv- 
ery of  said  ^^Supplementary  and  Modified  Agree- 
ment", and  in  accordance  with  its  terms,  covenants 
and  conditions,  an  escrow  was  commenced  with  the 
Morrison  Escrow  Company,  and  Escrow  Instruc- 
tions and  Modified  Escrow  Instructions  were  given 
to  said  Morrison  Escrow  Company;  that  a  photo- 
static copy  of  said  Escrow  Instructions  and  said 
Modified  Escrow  Instructions  are  attached  to  the 
Answer  of  the  defendant  Jim  Dandy  Markets,  Inc. 
to  the  Cross-claim  of  the  defendant  E.  F.  Smith, 
marked  Exhibit  ^^D",  and  by  reference  is  made  a 
part  hereof  as  if  herein  fully  set  forth.  [79] 

IX. 

That  at  the  time  the  said  Escrow  Instructions  and 
Modified  Escrow  Instructions  were  delivered  to  said 
Morrison  Escrow  Company,  the  defendant  E.  F. 
Smith  delivered  to  said  Morrison  Escrow  Company 
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each  and  all  of  the  documents  required  of  him  to  be 
delivered  under  the  terms,  covenants  and  conditions 
of  said  ^^Supplementary  and  Modified  Agreement'' 
and  said  Escrow  Instructions  and  Modified  Escrow 
Instructions,  including,  but  not  limiting,  the  follow- 
ing documents,  which  documents  all  refer  and  relate 
to  the  said  ''Atlantic  Store'': 

(a)  Lease  dated  September  29,  1941,  between  E. 
P.  Smith  as  Lessee,  and  Charles  E.  Kindig  and 
Daisy  Kindig  as  Lessors. 

(b)  Lease  dated  February  1,  1942,  between  E.  F. 
Smith  as  Lessee,  and  Thomas  A.  McLenaghan  as 
Administrator  of  the  Estate  of  E.  T.  Williams,  De- 
ceased. 

(c)  Bill  of  Sale  dated  June  27,  1946,  executed  by 
E.  F.  Smith  in  favor  of  Jim  Dandy  Markets,  a  part- 
nership ;  that  a  photostatic  copy  of  said  Bill  of  Sale 
is  attached  to  the  Answer  of  defendant  Jim  Dandy 
Markets,  Inc.  to  Cross-claim  of  Defendant  E.  F. 
Smith,  marked  Exhibit  ''E",  and  by  reference  is 
made  a  part  hereof  as  if  herein  fully  set  forth. 

(d)  Assignment  of  Lease  dated  June  27,  1946,  ex- 
ecuted by  defendant  E.  F.  Smith  in  favor  of 
Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow, 
Max  M.  Berick  [80]  and  Norman  Schuster;  that  a 
photostatic  copy  of  said  Assignment  is  attached  to 
the  Answer  of  the  defendant  Jim  Dandy  Markets, 
Inc.,  to  the  Cross-claim  of  defendant  E.  F.  Smith, 
marked  Exhibit  ''F",  and  by  reference  is  made  a 
part  hereof  as  if  herein  fully  set  forth. 


Jim  Dandy  Markets,  Inc.,  et  ah,  Etc.  95 

X. 

That  at  the  time  said  building  known  as  the 
*^ Atlantic  Store"  was  totally  destroyed  by  fire  on 
January  14,  1947,  all  payments  required  to  be  made 
under  the  provisions  of  said  ^'Supplementary  and 
Modified  Agreement",  and  under  the  Escrow  In- 
structions and  Modified  Escrow  Instructions,  have 
been  made,  and  that  all  amounts  due  under  said 
*' Supplementary  and  Modified  Agreement"  and  said 
Escrow  Instructions  and  Modified  Escrow  Instruc- 
tions, as  relating  to  said  '^ Atlantic  Store"  were 
fully  and  completely  paid  to  the  defendant  E.  F. 
Smith  by  the  Defendant  Jim  Dandy  Markets,  Inc. 
on  or  about  the  19th  day  of  March,  1947,  and  that 
no  amount  due  or  to  become  due  to  said  E.  F. 
Smith  under  said  '^  Supplementary  and  Modified 
Agreement"  or  said  Escrow  Instructions  or  Modi- 
fied Escrow  Instructions,  is  unpaid. 

XI. 

That  said  defendant  E.  F.  Smith,  on  or  about  the 
30th  day  of  July,  1947,  was  paid  in  full  the  sum  of 
$225,000.00  required  to  be  paid  to  him  under  said 
*' Supplementary  and  Modified  Agreement,"  and  im- 
mediately after  the  amounts  required  to  be  paid, 
as  relating  to  the  said  '^ Atlantic  Store",  had  been 
paid,  Morrison  Escrow  Company  delivered  to  the 
defendant  Jim  Dandy  Markets,  Inc.,  the  following 
documents : 

(a)  Lease  dated  September  29,  1941,  between  E. 
F.  Smith  as  Lessee,  and  Charles  E.  Kindig  and 
Daisy  Kindig  as  Lessors.  [81] 
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(b)  Lease  dated  February  1,  1942,  between  E.  F. 
Smith  as  Lessee,  and  Thomas  A.  McLenaghan  as 
Administrator  of  the  Estate  of  E.  T.  Williams,  De- 
ceased. 

(c)  Bill  of  Sale  dated  June  27,  1946,  executed  by 
E.  F.  Smith  in  favor  of  Jim  Dandy  Markets,  a 
partnership. 

(d)  Assignment  of  Lease  dated  June  27,  1946, 
executed  by  defendant  E.  F.  Smith  in  favor  of 
Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow, 
Max  M.  Berick  and  Norman  Schuster. 

XII. 

That  at  the  time  the  building  known  as  the  ^^  At- 
lantic Store"  was  totally  destroyed  by  fire  on  Janu- 
ary 14,  1947,  the  defendant  Jim  Dandy  Markets, 
Inc.  was  the  owner  thereof. 

XIII. 

That  the  defendant  herein,  Fireman's  Fund  In- 
surance Company  is  now,  and  at  all  times  was,  a 
corporation  duly  organized  under  the  laws  of  the 
State  of  California;  that  on  or  about  the  5th  day 
of  July,  1945,  said  Fireman's  Fund  Insurance  Com- 
pany issued  to  the  defendant  E.  F.  Smith,  its  policy 
of  fire  insurance  insuring  the  defendant  E.  F.  Smith 
against  loss  by  fire  of  said  building  known  as  the 
*' Atlantic  Store'',  and  other  buildings  on  other 
properties,  and  said  policy  is  known  as  No. 
A-959495. 

XIV. 

That  an  actual  controversy  has  arisen  between  the 
defendant  E.  F.  Smith  and  defendant  Jim  Dandy 
Markets,   Inc.  respecting   the   rights   of   said   Jim 
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Dandy  Markets,  Inc.  in  and  to  the  proceeds  of  the 
policy  issued  by  Fireman's  Fund  Insurance  Com- 
pany hereinabove  [82]  described;  that  Jim  Dandy 
Markets,  Inc.  contends  that  it  is  entitled  to  the  pro- 
ceeds of  any  recovery  had  herein  by  said  E.  F. 
Smith  as  against  said  Fireman's  Fund  Insurance 
Company. 

Wherefore,  Jim  Dandy  Markets,  Inc.  prays  that 
the  rights  of  Jim  Dandy  Markets,  Inc.  and  said 
E.  F.  Smith  to  the  proceeds  of  any  amounts  recov- 
ered herein  against  Fireman's  Fund  Insurance 
Company  be  fixed,  determined  and  adjudicated ;  that 
said  Jim  Dandy  Markets,  Inc.  have  judgment  for 
such  other  and  further  relief  as  is  just  and/or  equit- 
able. 

/s/  HARRY  G.  SADICOFF, 

Attorney  for  Defendant  Jim  Dandy 
Markets,  Inc. 

(Verified.) 

[Endorsed] :  Filed  Feb.  10,  1948.  [83] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  E.  F.  SMITH  TO 

CROSS-CLAIM  OF  DEFENDANT  JIM 

DANDY  MARKETS,  INC. 

Comes  now  defendant  E.  F.  Smith  and  for  answer 
to  the  Cross-Claim  of  defendant  Jim  Dandy  Mar- 
kets, Inc.,  says: 

I. 

Denies  that  at  the  time  the  building  known  as  the 
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Atlantic  Store  was  totally  destroyed  by  fire  on  Jan- 
uary 14,  1947,  or  at  any  other  time,  the  defendant 
Jim  Dandy  Markets,  Inc.,  was  the  owner  thereof; 

II. 

Denies  that  the  defendant  Jim  Dandy  Markets, 
Inc.,  is  entitled  to  the  proceeds  of  any  recovery  by 
defendant  E.  P.  Smith  [85]  from  Fireman's  Fund 
Insurance  Company; 

III. 

Hereby  refers  to  the  answer  of  defendant  E.  F. 
Smith  and  to  the  Cross-Claim  of  defendant  E.  F. 
Smith  against  defendant  Jim  Dandy  Markets,  Inc., 
and  incorporates  each  of  them  herein  as  a  more 
complete  statement  of  the  position  of  defendant 
E.  F.  Smith  in  answer  to  the  Cross-Claim  of  de- 
fendant Jim  Dandy  Markets,  Inc. 

Wherefore  defendant  E.  F.  Smith  prays  that  the 
defendant  Jim  Dandy  Markets,  Inc.,  take  nothing 
by  its  Cross-Claim  and  that  the  same  be  dismissed 
and  that  this  defendant  have  judgment  for  cost  and 
for  such  other  and  further  relief  as  is  just  and 
])roper. 

Dated  11th  day  of  February,  1948. 

/s/  CLYDE  THOMAS, 

/s/  MILAN  MEDIGOVICH, 

Attorneys  for  Defendant  E.  F.  Smith. 

(Affidavit  of  Service  by  Mail  attached.) 
[Endorsed] :  Filed  Feb.  12,  1948.  [86] 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

Honorable  Leon  R.  Yankwich,  Judge. 

No.  6833-Y 

CENTRAL  MANUFACTURERS'  MUTUAL 
INSURANCE  COMPANY,  et  al., 

Plaintiffs, 
vs. 
JIM  DANDY  MARKETS,  INC.,  et  al.. 

Defendants. 

DECISION  AND  ORDER 

The  above-entitled  cause  heretofore  tried,  argued 
and  submitted,  is  hereby  decided  as  follows: 

I. 

On  the  plaintiffs'  complaint  seeking  declaratory 
relief,  the  declaration  will  be  fox  the  defendant  as 
follows : 

(a)  The  defendant  Jim  Dandy  Markets,  Inc.,  had 
an  insurable  interest  in  the  building  which  w^as 
covered  by  the  policies  of  fire  insurance  dated  re- 
spectively June  19,  1946  and  July  19,  1946,  under 
their  conditional  sales  contract  for  the  assignment 
of  the  leasehold,  dated  June  27,  1946  (Defendant's 
Exhibit  10).  [88] 

(b)  The  loss  payable  under  the  policies  totaling 
the  sum  of  $25,000.00  is  due  from  the  plaintiffs  to 
the  defendant  Jim  Dandy  Markets,  Inc.,  and  is  not 
apportionable  between  the  plaintiffs  and  the  defend- 
ant Fireman's  Fund  Insurance  Company,  under  the 
policy  of  insurance  between  the  latter  company  and 


100  E.  F.  Smith  vs. 

the    defendant   and    cross-claimant,    E.    F.    Smith, 
dated  July  5,  1945. 

II. 

Under  the  cross-claim  of  the  defendant  E.  F. 
Smith  against  the  defendant  Jim  Dandy  Markets, 
Inc.,  a  corporation,  seeking  reformation  of  that 
certain  assignment  of  lease,  dated  June  27,  1946, 
judgment  is  ordered  in  favor  of  the  defendant  Jim 
Dandy  Markets,  Inc.,  on  the  finding  that  said  as- 
signment of  lease  conveyed  to  the  defendant  Jim 
Dandy  Markets,  Inc.,  all  the  rights,  title  and  inter- 
est of  E.  F.  Smith  to  the  leasehold,  including  all 
the  rights  he  had  to  the  building  thereon,  and  that 
there  is  no  showing  of  mutual  mistake  in  the  execu- 
tion of  said  assignment. 

III. 

Under  the  cross-claim  of  the  defendant  Jim 
Dandy  Markets,  Inc.,  against  defendant  E.  F. 
Smith,  judgment  is  ordered  in  favor  of  the  defend- 
ant E.  F.  Smith,  that  the  defendant  and  cross- 
claimant  Jim  Dandy  Markets,  Inc.,  is  not  entitled 
to  any  of  the  proceeds  of  the  insurance  policy  is- 
sued to  the  defendant  E.  F.  Smith  by  the  defendant 
Fireman's  Fund  Insurance  Company. 

For  the  guidance  of  counsel  in  preparing  the 
findings,  the  Court  states  the  grounds  for  its  con- 
clusions. 

The  action  being  based  on  diversity  of  citizenship, 
the  rights  of  the  parties  under  the  policies  of  in- 
surance [89]  and  under  the  assignment  of  lease  are 
governed  by  state  law  (Angel  v.  Bullington,  1947, 
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330  U.S.  183,  191-192).  Under  California  law,  the 
vendee  under  conditional  sales  contracts  has  an 
insurable  interest,  as  the  sole  owner  of  the  prop- 
erty. (Kaufman  v.  All  Persons,  1911,  16  C.A.  388 ; 
Kavanaugh  v.  Franklin  Fire  Ins.  Co.,  1921,  185  C. 
307,  311-312.)  Such  title  is  not,  in  any  way,  affected 
by  the  fact  that  the  assignment  was  executory  so 
far  as  the  vendee  was  concerned  and  was  dependent 
for  full  execution  upon  the  performance  by  it  of 
certain  conditions  precedent,  i.e.,  the  payment  of  the 
full  purchase  price.  For  this  reason,  cases  like 
Vierneisel  v.  Rhode  Island  Insurance  Co.,  1946,  77 
C.A.  229,  do  not  apply.  There,  the  court  was  deal- 
ing with  an  outright  sale  of  real  property  which 
did  not  become  effective  until  the  deed  had  actuall.y 
been  delivered.  When  this  is  the  case,  delivery  in 
escrow  does  not  pass  title  and  any  loss  on  the  prop- 
erty by  fire  is  payable  to  the  owner  who  remains 
until  the  delivery  of  the  deed,  the  sole  owner  of 
the  property.  Here  the  vendee  was  in  possession 
and  all  that  remained  to  be  done  by  him  was  the 
payment  of  the  price. 

It  is  also  clear,  both  under  California  and  gen- 
eral law  of  insurance,  that  insurance  contracts  be- 
tween the  plaintiffs  and  the  defendant  Jim  Dandy 
Markets,  Inc.  and  the  insurance  contract  between 
the  defendant  E.  F.  Smith  and  the  defendant  Fire- 
man's Fund  Insurance  Co.  are  distinct  and  separate 
contracts  of  insurance  and  are  not  governed  by  any 
apportionment  clause  contained  in  them.  Or,  to  be 
more  exact,  that  the  loss  which,  under  the  decision 
now   announced,   the   plaintiffs   must   pay   to   Jim 
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Dandy  Markets,  Inc.,  is  not  apportionable  between 
the  plaintiffs  and  the  Fireman's  Fund  Insurance 
Company.  (See,  Fireman's  Fund  etc.  v.  [90]  Pala- 
tine Insurance  Co.,  1907,  150  C.  252,  255-256 ;  New- 
ark Fire  Insurance  Company  v.  Turk,  1925,  3  Cir., 
6  F(2)  533;  see  also.  Insurance  Co.  of  N.A.  v.  De- 
troit Security  Trust  Co.,  1931,  9  Cir.,  51  F(2)  155, 
158;  Fidelity  etc.  Co.  v.  Fireman's  Fund  Insurance 
Co.,  1940,  38  C.A.(2)1,  5-6;  Hager  v.  Hanover 
Fire  Ins.  Co.  of  N.Y.,  1945,  D.C,  Mo.,  64  Fed  Sup 
948,  952.) 

The  relief  sought  by  the  cross  claim  is,  in  like 
manner,  governed  by  state  law.  The  cross  claim 
charges  mutual  mistake.  Such  mistake,  to  be 
ground  for  relief,  must  be  mutual  or  a  mistake  of 
one  party  which  the  other  at  the  time  knew  or  sus- 
pected. (California  Civil  Code,  Sees.  3399-3400- 
3401 ;  Auerbach  v.  Healy,  1916,  174  C.  60 ;  Harding 
v.  Robinson,  1917,  175  C.  534,  541-542;  Burt  v.  I.os 
Angeles  Olive  Growers  Association,  1917.  175  C. 
()68,  675;  National  Bank  v.  Exchange  National 
Bank,  1921,  186  C.  172,  181;  Coneland  Water  Co. 
V.  Nickalls,  1925,  75  C.A.  212,  218-219;  California 
Trust  Co.  V.  Cohn,  1932,  214  C.  619,  627;  Goodfellow 
V.  Barritt,  1933,  130  C.A.  548,  556;  Miller  v.  Lantz, 
1937,  9  C(2)  544;  California  Trust  Co.  v.  Cohn, 
1935,  9  C.A. (2)  33,  40.) 

The  presumption  that  a  contract  expresses  the 
true  intention  of  the  parties  flows  from  its  volun- 
tary execution.  And  the  burden  of  showing-  that 
it  did  not  conform  to  such  intention  rests  upon  him 
who  seeks  to  avoid  its  express  terms.    See,  Welk  v. 
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Conner,  1929,  102  C.A.  286,  289;  Oakdale  Mercan- 
tile Co.  V.  Baer,  1932,  128  C.A.  350,  354;  Menning 
Y.  Sourisseau,  1933,  128  C.A.  635,  639;  California 
Trust  Co.  V.  Cohn,  1935,  9  C.A.  (2)  33,  40.) 

Evidence  which  would  warrant  reformation  must 
be  clear,  convincing  and  ^^not  loose,  equivocal  or 
contradictory  leaving  the  mistake  open  to  doubt". 
(Burt  V.  Los  [91]  Angeles  Olive  Growers  Associa- 
tion, supra,  675,  quoting  Lestrade  v.  Barth,  1862, 
19  C.  660,  675;  and  see  cases  cited  under  the  pre- 
ceding paragraphs.)  The  mistake  claimed  is  al- 
leged to  have  occurred  in  the  instrument  denomi- 
nated ^^ assignment  of  lease"  and  dated  June  27, 
1946.  This  instrument  assigned,  sold  and  trans- 
ferred to  the  individuals  now  composing  the  Jim 
Dandy  Markets,  Inc.  ^^an  indenture  of  lease  dated 
February  1,  1942,  between  Thomas  H.  McClenaghan 
as  administrator  of  the  estate  of  E.  T.  Williams 
as  lessor  and  E.  F.  Smith  as  lessee." 

It  is  elementary  that  an  assignment  of  this  char- 
acter carries  all  the  rights,  title  and  interest  which 
the  lessee  had  under  the  lease  which  it  is  sought 
to  assign.  (Bewick  v.  Mecham,  1945,  26  C(2)  92, 
^Q.)  Unless  an  exception  is  specifically  contained 
in  the  assigmnent,  it  carried  all  the  rights  of  the 
lessee  which  he  had  or  which  he  might  exercise.  To 
illustrate:  In  the  case  just  cited,  it  was  held  that 
such  an  assignment  carried  the  option  to  purchase 
contained  in  it,  although  no  reference  to  the  fact 
was  contained  in  the  lease.  This  fact  is  signifiicant. 
Because,  as  I  stated  during  the  argument,  in  all 
cases  of  this   character,  when  disputes   arise,   the 
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usual  claim  is  that  from  the  failure  to  refer  to  a 
particular  right,  the  inference  can  be  drawn  that 
it  was  not  the  intention  to  cover  that  right.  And 
so  the  contention  here  is  made  that  by  the  assign- 
ment of  the  lease  it  was  not  intended  to  assign  the 
right  which  the  defendant  and  cross-claimant  Smith 
had  to  the  building  on  the  premises.  It  is  true  that 
originally  the  rights  of  the  parties  were  covered  by 
a  sub-lease.  But  the  instrument  of  June  27,  1946, 
changed  that  relationship.  It  was  drawn  by  the 
attorney  for  the  defendant  and  cross-claimant 
Smith,  who  testified  that  he  did  not  discuss  the  [92] 
transaction  with  any  of  the  representatives  of  the 
Jim  Dandy  Markets,  Inc.,  but  that  he  received  in- 
structions from  Smith's  agent  to  prepare  an  instru- 
ment ^^ assigning"  the  lease  under  certain  terms. 
Smith,  himself,  testified  in  this  court,  stating  that 
when  casually  one  of  the  persons  associated  with 
the  defendant  Jim  Dandy  Markets,  Inc.,  fii'st 
])roached  the  subject,  he  spoke  about  having  the 
lease  ^^ assigned"  to  them.  So  we  have  a  situation 
here  where  both  during  the  negotiations  and  in  the 
instrimients  prepared  by  the  cross  claimant's  attor- 
ney, the  parties  deliberately  used  the  words  ^^as- 
signment of  lease."  It  follows  that  they  nuist  be 
charged  with  having  used  the  words  in  the  sense 
and  meaning  which  they  have  in  law  and  that  by 
such  use,  they  intended  the  full  consequence  thereof. 
(See  my  opinion  in  Bowles  v.  Jung,  1944,  D.C.  Cal., 
57  Fed.  Sup  701,  707-708.)  The  oral  testimony  of 
the  cross-complainant  Smith  and  his  agent,  John- 
son, other  than  as  already  indicated,  amounts  to 
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nothing  more  than  this :  That  no  mention  was  made 
as  to  any  rights  to  the  building.  The  defendant 
Jim  Dandy  Markets,  Inc.,  offered  no  testimony  in 
contradiction.  They  contented  themselves  with 
cross-examining  the  two  persons  last  named  and 
Mr.  Smith's  attorney,  Mr.  Cassidy.  The  testimony 
thus  elicited  does  not  meet  the  requirement  in  such 
cases.  Assuming  that  Smith  actually  thought  that 
the  building  was  not  included,  there  is  no  showing 
either  directly  or  by  inference  from  the  preceding 
dealings  that  any  of  the  parties  connected  with  the 
defendant  Jim  Dandy  Markets,  Inc.,  knew  or  sus- 
pected any  mistake  as  to  the  import  of  the  assign- 
ment or  the  intention  to  exclude  the  rights  to  the 
building.  To  the  contrary,  the  use  of  the  word 
^^  assignment ''  by  Mr.  Schuster  when  he  first  spoke 
of  the  matter  to  Mr.  Smith,  and  the  fact  that  the 
desire  to  [93]  make  ^^an  assignment"  was  com- 
municated by  Mr.  Smith's  agent  to  his  attorney  and 
that  he,  in  compliance  with  that  instruction,  pro- 
ceeded, in  the  light  of  his  knowledge  of  the  previous 
transaction,  which  he  had  also  handled,  to  prepare 
^^an  assignment"  which  conveyed  whatever  rights 
the  cross-claimant  Smith  had  in  the  lease,  show 
conclusively  the  absence  of  any  mutual  mistake  of 
the  type  which  Section  3399  of  the  California  Civil 
Code  makes  the  ground  for  revision  of  contracts. 

This  conclusion  finds  confirmation  in  the  fact  that 
Jim  Dandy  Markets,  Inc.,  after  the  execution  of 
the  assignment,  acted  immediately  in  accordance 
with  the  implication  of  a  leasehold  assignment  by 
insuring  the  building  and  paying  for  the  fire  insur- 
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ance  policies  which  are  the  basis  of  this  action. 
Before  the  assignment  the  only  fire  insurance  on  the 
building  was  that  carried  by  Mr.  Smith. 

Under  the  circumstances,  to  revise  the  contract, 
as  asked  by  the  cross-claimant,  would  mean  the 
making  of  a  new  contract.  This  a  court  of  equity 
cannot  do. 

These  considerations  lead  to  the  conclusion  that, 
at  the  time  the  loss  by  fire  covered  by  the  insurance 
poUcies  of  the  plaintiffs  occurred,  the  defendant, 
Jim  Dandy  Markets,  Inc.,  was  the  sole  owner  of 
the  leasehold  interest  previously  owned  by  cross- 
claimant  and  defendant  Smith,  including  his  rights 
to  the  building  on  the  premises,  the  destruction  of 
which  by  fire  resulted  in  the  claim  of  loss. 

Hence  the  rulings  above  made. 

Counsel  for  the  defendants  and  respondent  will 
prepare  findings  under  Local  Rule  7. 

Dated  this  15th  day  of  April,  1948. 

/s/  LEON  R.  YANKWICH, 
Judge.  [94] 

Appearances:  For  the  Plaintiffs:  Thomas  P. 
Menzies,  Esq.,  and  Harold  E.  Watt,  Esq.,  Los  An- 
geles, California.  For  the  Defendant  Jim  Dandy 
Markets,  Inc.:  Harry  G.  Sadicoff,  Esq.  For  the 
Defendant  Fireman's  Fund  Insurance  Co.:  Hind- 
man  &  Davis  by  E.  Eugene  Davis,  Esq.  For  the 
Defendant  E.  F.  Smith:  Clyde  Thomas,  Esq.  and 
Milan  Medigovich,  Esq.  All  of  Los  Angeles,  Calif. 

[Endorsed] :  Filed  April  15,  1948.  [95] 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  cause  came  on  regularly  for 
trial  on  Aj)ril  8,  1948,  before  the  Honorable  Leon 
R.  Yankwich,  Judge  of  the  United  States  District 
Court,  in  the  District  of  Southern  California,  Cen- 
tral Division,  sitting  without  a  jury;  said  trial  was 
concluded  on  April  9,  1948.  Thomas  P.  Menzies, 
Esq.  and  Harold  L.  Watt,  Esq.  appeared  as  coun- 
sel for  the  plaintiffs;  Harry  G.  Sadicoff  appeared 
as  counsel  for  the  defendant  Jim  Dandy  Markets, 
Inc.;  Hindman  and  Davis,  by  E.  Eugene  Davis, 
Esq.  appeared  as  counsel  for  the  defendant  Fire- 
man's Fund  Insurance  Company;  and  Clyde 
Thomas,  Esq.  and  Milan  Medigovich,  Esq.  appeared 
as  counsel  for  the  defendant  E.  F.  Smith. 

Oral  and  documentary  evidence  was  introduced 
on  behalf  of  both  parties,  and  the  Court,  having 
considered  the  same  and  [96]  the  arguments  and 
briefs  of  counsel  filed  during  the  trial,  the  case  was 
submitted  to  the  Court  for  its  decision,  and  the 
Court  heretofore,  on  the  15th  day  of  April,  1948, 
filed  its  opinion  and  decision,  indicating  specifically 
the  findings  to  be  made  with  relation  to  each  of 
the  allegations  of  the  Complaint,  and  the  allega- 
tions of  the  Cross-Claims  of  the  defendants,  Jim 
Dandy  Markets,  Inc.,  and  E.  F.  Smith.  The  Court 
now  being  fully  advised,  makes  and  files  the  follow- 
ing as  its  findings  of  fact: 
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FINDINGS   OF   FACT: 

I. 

The  jurisdiction  of  this  Court  is  based  on  diver- 
sity of  citizenship. 

(a)  Plaintiff,  Central  Manufacturers  Mutual  In- 
surance Company  is  now,  and  at  the  time  of  the 
filing  of  the  complaint  was,  a  corporation  or.^an- 
ized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Ohio,  and  was  and  is  a  citizen  of 
the  State  of  Ohio,  and  at  all  times  herein  men- 
tioned was  and  now  is  authorized  to  do  business  in 
the  State  of  California,  and  to  write  policies  of 
fire  insurance  in  said  State,  and  was  and  is  actually 
engaged  in  the  business  of  writing  said  policies  in 
said  State  of  California  at  all  times  hereinafter 
mentioned.  The  principal  place  of  business  of  said 
plaintiff  is  in  the  State  of  Ohio. 

(b)  Plaintiff,  Indiana  Limibermens  Mutual  In- 
surance Company,  is  now,  and  at  the  time  of  the 
filing  of  the  complaint  was,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Indiana,  and  was  and  is  a  citizen  of  tho' 
State  of  Indiana,  and  at  all  times  herein  mentioned 
was,  and  [97]  now  is,  authorized  to  do  business  in 
the  State  of  California,  and  to  write  policies  of  fire 
insurance  in  said  State,  and  was  and  is  actually 
engaged  in  the  business  of  writing  said  policies  in 
said  State  of  California  at  all  times  hereinafter 
mentioned.  The  principal  place  of  business  of  said 
plaintiff  is  in  the  State  of  Indiana. 

(c)  The  matter  in  controversy  exceeds,  exclusive 
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of  interest  and  costs,  the  sum  of  Three  Thousand 
($3,000.00)  Dollars. 

(d)  Defendant  E.  P.  Smith  at  all  times  herein 
mentioned,  and  at  the  time  of  the  filing  of  the  Com- 
plaint herein,  was  a  citizen  and  resident  of  the 
State  of  California,  residing  in  the  County  of  Los 
Angeles,  State  of  California. 

(e)  Defendant,  Jim  Dandy  Markets,  Inc.  at  the 
time  of  the  filing  of  the  complaint  herein,  and  at 
all  times  herein  mentioned,  was  and  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Cali- 
fornia, with  its  principal  place  of  business  in  the 
County  of  Los  Angeles,  State  of  California. 

(f)  The  defendant.  Fireman's  Fund  Insurance 
Company  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California,  and  was 
and  is  a  citizen  of  the  State  of  California,  and  at 
all  times  herein  mentioned  was,  and  now  is,  author- 
ized to  do  business  in  the  State  of  California,  and 
to  write  policies  of  fire  insurance  in  said  state,  and 
was  and  is  actually  engaged  in  the  business  of  writ- 
ing said  policies  in  said  State  of  California  at  all 
times  hereinafter  mentioned.  The  principal  place 
of  business  of  said  defendant  is  in  the  City  and 
County  of  San  Francisco,  [98]  and  does  business 
in  the  County  of  Los  Angeles. 

(g)  That  on  or  about  the  19th  day  of  July,  1946, 
plaintiff,  Central  Manufacturers  Mutual  Insurance 
Company,  issued  its  standard  California  fire  insur- 
ance policy  No.  F-321452  whereby,  for  the  period 
from  the  19th  day  of  July,  1946,  at  noon,  to  the 
19th  day  of  July,  1949,  at  noon,  it  insured  Charles 
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Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow,  Max 
M.  Berick  and  Norman  Schuster,  co-partners  doing 
business  under  the  fictitious  firm  name  of  Jim 
Dandy  Markets,  against  all  loss  or  damage  by  fire, 
except  as  therein  provided,  to  an  amount  not  ex- 
ceeding $12,500.00,  the  premises  described  as  One 
Story  Composition  Roof,  Frame  D  Building  at  6801 
Atlantic  Boulevard  in  the  City  of  Bell,  County  of 
Los  Angeles,  State  of  California,  including  founda- 
tions, sidewalks,  plumbing,  electrical  wiring  and 
stationary  heating  and  lighting  apparatus  and  fix- 
tures; also  all  permanent  fix:tures,  awnings,  wall 
and  ceiling  decorations  and  frescoes,  stationary 
scales,  machinery  and  elevators  belonging  to  and 
constituting  a  part  of  said  building ;  that  thereafter, 
by  written  endorsement  made  on  or  about  the  8th 
day  of  October,  1946  the  name  of  the  insured  was 
changed  by  said  plaintiff,  Central  Manufacturers 
Mutual  Insurance  Company,  to  the  defendant,  Jim 
Dandy  Markets,  Inc. 

(h)  That  on  or  about  the  19th  day  of  July,  1946, 
plaintiff  Indiana  Lumbermens  Mutual  Insurance 
Company  issued  its  standard  California  fire  insur- 
ance policy  No.  3170  whereby,  for  the  period  from 
the  19th  day  of  July,  1946,  at  noon,  to  the  19th  day 
of  July,  1949,  at  noon,  it  insured  Charles  Schuster, 
Leo  A.  Goldberg,  Earl  I.  Swetow,  Max  M.  Berick 
and  Norman  Schuster,  [99]  co-partners  doing  busi- 
ness under  the  fictitious  firm  name  of  Jim  Dandy 
Markets,  against  all  loss  or  damage  by  fire,  except 
as  therein  provided,  to  an  amount  not  exceeding 
$12,500.00,   the  premises   described  as   One   Story 
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Composition  Roof,  D  Class  building  at  6801  At- 
lantic Boulevard  in  the  City  of  Bell,  County  of 
Los  Angeles,  State  of  California,  including  founda- 
tions, sidewalks,  plumbing,  electrical  wiring  and 
stationary  heating  and  lighting  apparatus  and  fix- 
tures; also  all  permanent  fixtures,  awnings,  wall 
and  ceiling  decorations  and  frescoes,  stationary 
scales,  machinery  and  elevators  belonging  to  and 
constituting  a  part  of  said  building;  that  there- 
after, by  written  endorsement  made  on  or  about  the 
7th  day  of  October,  1946  the  name  of  the  insured 
was  changed  by  said  plaintiff,  Indiana  Lumbermens 
Mutual  Insurance  Co.,  to  the  defendant,  Jim  Dandy 
Markets,  Inc. 

II. 

On  or  about  the  29th  day  of  September,  1941, 
Charles  E.  Kindig  and  Daisy  Kindig,  as  Lessors, 
and  the  defendant  E.  F.  Smith,  as  Lessee,  entered 
into  a  Lease  upon  certain  real  property  in  the  City 
of  Bell,  County  of  Los  Angeles,  State  of  California ; 
that  a  photostatic  copy  of  said  Lease  is  attached  to 
the  Answer  of  the  defendant  Jim  Dandy  Markets, 
Inc.  to  the  cross-claim  of  the  defendant  E.  F.  Smith, 
marked  Exhibit  ^^A''  in  said  Answer,  and  by  ref- 
erence is  made  a  part  hereof  as  if  herein  fully  set 
forth. 

III. 

On  or  about  the  1st  day  of  February,  1942, 
Thomas  A.  McLenaghan,  as  Administrator  of  the 
Estate  of  E.  T.  Williams,  Deceased,  as  Lessor,  and 
the  defendant  E.  F.  Smith,  as  Lessee,  entered  into 
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a  Lease  upon  certain  real  property  situated  in  the 
City  of  Bell,  County  of  Los  Angeles,  State  of  Cali- 
fornia; that  a  [100]  photostatic  copy  of  said  Lease 
is  attached  to  the  Answer  of  the  defendant  Jim 
Dandy  Markets,  Inc.,  to  the  cross-claim  of  the  de- 
fendant E.  F.  Smith,  marked  Exhibit  ''B''  in  said 
Answer,  and  by  reference  is  made  a  part  hereof 
as  if  herein  fully  set  forth. 

IV. 

The  real  property  described  in  said  Exhibits  ^^A" 
and  ''B''  adjoin  each  other. 

V. 

That  there  was  a  building  upon  said  properties 
known  as  the  ^^ Atlantic  Store'',  and  which  is  the 
building  set  forth  in  the  respective  policies  of  fire 
insurance  issued  by  the  plaintiffs  herein,  as  afore- 
said, which  building  was  totally  destroyed  by  fire 
on  the  14th  day  of  January,  1947.  Said  building 
so  known  as  ^^ Atlantic  Store''  was  situated  at  6801 
Atlantic  Boulevard,  City  of  Bell,  County  of  Los 
Angeles,  State  of  California. 

VI. 

On  the  1st  day  of  July,  1945,  the  defendant  E.  F. 
Smith,  as  Party  of  the  First  Part,  and  Charles 
Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow,  Max 
M.  Berick  and  Norman  Schuster,  a  co-partnership 
doing  business  under  the  name  of  Jim  Dandy  Mar- 
kets, entered  into  an  Agreement,  a  copy  of  which 
is  attached  to  the  Cross-claim  of  the  defendant 
E.  F.  Smith,  marked  Exhibit  ''A"  of  said  Cross- 
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claim,  and  by  reference  is  made  a  part  hereof,  as  if 
herein  fully  set  forth. 

VII. 

That  on  the  5th  day  of  July,  1945,  the  defendant, 
Fireman's  Fund  Insurance  Company,  by  its  policy 
in  writing  in  the  form  provided  for  it  by  the  Stat- 
utes of  the  State  of  California,  insured  the  defend- 
ant, E.  F.  Smith  for  the  term  of  three  years  against 
loss  by  fire  to  said  building,  in  an  amount  not  ex- 
ceeding $16,700;  that  on  or  about  the  said  5th  day 
of  July,  1945,  the  said  co-partnership  doing  busi- 
ness under  the  name  and  style  of  Jim  Dandy  Mar- 
kets, Inc.,  went  into  possession  of  said  ^^ Atlantic 
Store'^  [101] 

VIII. 

On  or  about  the  12th  day  of  June,  1946,  defend- 
ant E.  F.  Smith,  as  Party  of  the  First  Part,  and 
Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow, 
Max  M.  Berick  and  Norman  Schuster,  a  co-part- 
nership doing  business  under  the  firm  name  and 
style  of  Jim  Dandy  Markets,  as  Parties  of  the  Sec- 
ond Part,  entered  into  a  '^Supplementary  and 
Modified  Agreement'';  that  a  photostatic  copy  of 
said  ''Supplementary  and  Modified  Agreement"  is 
attached  to  the  Answer  of  the  defendant  Jim  Dandy 
Markets,  Inc.,  to  the  Cross-claim  of  the  defendant 
E.  F.  Smith,  marked  Exhibit  ''C"  in  said  Answer, 
and  by  reference  is  made  a  part  hereof  as  if  herein 
fully  set  forth. 

IX. 

On  or  about  the  5th  day  of  July,  1945,  the  said 
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Jim  Dandy  Markets,  a  co-partnership  consisting  of 
Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow, 
Max  M.  Berick  and  Norman  Schuster,  went  into 
possession  of  said  building  known  as  the  **  Atlantic 
Store'',  which  building  is  described  in  the  policies 
of  fire  insurance  issued  by  the  plaintiffs  herein; 
that  thereafter,  and  prior  to  the  destruction  of  said 
building  by  fire  on  January  14,  1947,  said  partner- 
ship assigned,  transferred  and  conveyed  to  the 
defendant  Jim  Dandy  Markets,  Inc.,  all  rights  that 
said  Jim  Dandy  Markets,  a  partnership,  had  under 
the  Agreement  dated  July  1,  1945  between  E.  F. 
Smith  and  said  Jim  Dandy  Markets,  a  partnership, 
and  the  Agreement  dated  June  12,  1946  between 
said  E.  F.  Smith  and  said  partnership,  and  under 
the  Assignment  executed  by  the  defendant  E.  F. 
Smith  of  the  Lease,  wherein  Charles  Kindig  and 
Daisy  Kindig  are  the  Lessors  aforesaid,  and  the 
Lease  under  which  Thomas  A.  McLenaghan,  as  ad- 
ministrator of  the  Estate  of  E.  T.  Williams,  is  the 
Lessor,  as  aforesaid;  that  said  Assignment  by  said 
E.  F.  Smith  of  said  Leases  is  set  forth  in  subdivi- 
sion (d)  of  Paragraph  IX  hereof.  [102] 

X. 

Concurrently  with  the  execution  and  delivery  of 
said  ^^Supplementary  and  Modified  Agreement", 
and  in  accordance  with  its  terms,  covenants  and 
conditions,  an  escrow  was  commenced  by  the  de- 
fendant E.  F.  Smith  and  said  partnership  known 
as  Jim  Dandy  Markets,  with  the  Morrison  Escrow 
Company,  and  escrow  instructions  and  modified 
escrow  instructions  were  given;  that  a  photostatic 
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copy  of  said  Escrow  Instructions  and  said  Modi- 
fied Escrow  Instructions  are  attached  to  the  Answer 
of  the  defendant  Jim  Dandy  Markets,  Inc.  to  the 
Cross-claim  of  the  defendant  E.  P.  Smith,  marked 
Exhibit  *^D''  in  said  Answer,  and  by  reference  is 
made  a  part  hereof  as  if  herein  fully  set  forth ;  that 
at  the  time  said  Escrow  Instructions  and  Modified 
Escrow  Instructions  were  delivered  to  said  Morri- 
son Escrow  Company,  the  defendant  E.  F.  Smith 
delivered  to  said  Morrison  Escrow  Company  each 
and  all  of  the  documents  required  of  him  to  be  de- 
livered under  the  terms,  covenants  and  conditions 
of  said  Supplementary  and  Modified  Agreement 
and  said  Escrow  Instructions  and  said  Modified 
Escrow  Instructions,  including,  but  not  limiting, 
the  following  docimients,  which  documents  all  refer 
to  the  said  Atlantic  Store  which  was  insured  by  the 
policies  of  fire  insurance  issued  by  the  plaintiffs 
herein  as  aforesaid,  and  which  building  was  de- 
stroyed by  fire  on  January  14,  1947: 

(a)  Lease  dated  September  29,  1941,  between 
E.  F.  Smith  as  Lessee,  and  Charles  E.  Kindig  and 
Daisy  Kindig  as  Lessors. 

(b)  Lease  dated  February  1,  1942,  between  E.  F. 
Smith  as  Lessee,  and  Thomas  A.  McLenaghan  as 
Administrator  of  the  Estate   of  E.   T.   Williams, 

Deceased. 

(c)  Bill  of  Sale  dated  June  27,  1946,  executed  by 
E.  F.  Smith  in  favor  of  Jim  Dandy  Markets,  a 
[103]  partnership;  that  a  photostatic  copy  of  said 
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Bill  of  Sale  is  attached  to  the  Answer  of  defend- 
ant Jim  Dandy  Markets,  Inc.  to  Cross-claim  of 
defendant  E.  F.  Smith,  marked  Exhibit  ''E'',  and 
by  reference  is  made  a  part  hereof  as  if  herein  fully 
set  forth. 

(d)  Assignment  of  Lease  dated  June  27,  1946, 
executed  by  the  defendant  E.  P.  Smith  in  favor  of 
Charles  Schuster,  Leo  A.  Goldberg,  Earl  I.  Swetow, 
Max  M.  Berick  and  Norman  Schuster;  that  said 
Assignment  is  in  words  and  figures  as  follows,  to 
wit: 

^^ASSIGNMENT  OF  LEASE'' 

Know  All  Men  by  These  Presents :  That  I,  E.  P. 
Smith,  of  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, for  and  in  consideration  of  the  covenants 
and  agreements  set  forth  in  a  certain  Agreement, 
dated  July  1,  1945,  and  Supplementary  and  Modi- 
fied Agreement,  dated  June  12,  1946,  do  hereby  sell, 
assign,  transfer  and  set  over  unto  Charles  Schuster, 
Leo  A.  Goldberg,  Earl  I.  Swetow,  Max  M.  Berick 
and  Norman  Schuster,  a  certain  indenture  and  lease 
dated  February  1,  1942  by  and  between  Thomas  A. 
McLenaghan  as  Administrator  of  the  Estate  of  E. 
T.  Williams,  deceased,  and  the  undersigned,  where- 
in certain  land  and  buildings  therein  described  were 
demised  to  the  undersigned  for  a  period  of  five  (5) 
years  from  August  1,  1942  to  Aug.  1,  1947,  and  that 
certain  indenture  and  lease  dated  September  29, 
1941  for  a  term  of  five  (5)  years  from  August  1, 
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1942  to  and  including  Aug.  1,  1947  at  the  rental 
therein  stated,  together  with  any  rental  or  exten- 
sion of  said  leases  which  may  be  secured  by  the  un- 
dersigned, subject  to  the  rents,  covenants,  and  con- 
ditions [104]  contained  in  said  leases,  and  herein 
referred  to  as  Atlantic  Store — It  Being  Understood, 
However,  That  this  assignment  shall  not  become 
effective  until  the  assignee  herein  has  complied  with 
all  of  the  terms  and  conditions  in  any  way  affecting 
the  property  hereby  leased,  as  set  forth  in  the  afore- 
mentioned supplementary  and  modified  agreement 
dated  June  12,  1946,  particularly  Section  4  of  said 
Supplementary  and  Modified  Agreement. 

^^It  Is  Further  Understood  that  the  undersigned 
has  heretofore  sub-leased  the  property  described  in 
said  leases  hereby  being  assigned,  and  said  sub-lease 
shall  be  null  and  void  upon  this  assignment  going 
into  effect.  It  Is  Understood,  However,  that  in  the 
event  approval  by  the  lessor  is  necessary  to  make 
this  assignment  and  said  approval  is  not  secured, 
the  said  sub-lease  hereinbefore  referred  to  shall  re- 
main in  effect  during  the  life  of  the  Agreement  and 
the  Supplementary  and  Modified  Agreement. 

It  Is  Further  Understood  and  Agreed  by  and 
between  the  parties  hereto,  that  the  assignor  hereby 
agrees  that  the  assignees,  may,  without  obtaining 
the  consent  or  permission  of  said  assignor,  sub-lease 
the  whole  or  any  part  of  the  property  herein  leased, 
or  assign  the  leases  pertaining  to  such  market  site, 
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provided  permission  is  necessary  and  secured  by 
the  undersigned  to  make  this  assignment. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  this  27th  day  of  June,  1946. 

/s/  E.  F.  SMITH.  [105] 

We,  the  undersigned  have  read  the  foregoing  as- 
signment and  hereby  accept  the  same  and  agree  to 
conform  with  all  of  the  terms  and  conditions  re- 
quired in  the  Leases  and  the  Agreements  referred 
to  in  this  assignment. 

Dated  June  27,  1946. 

/s/  CHARLES  SCHUSTER, 
/s/  LEO  A.  GOLDBERG, 
/s/  EARL  I.  SWETOW, 
/s/  MAX  M.  BERICK, 
/s/  NORMAN  SCHUSTER. 

XI. 

That  at  the  time  said  building  known  as  the  ^^  At- 
lantic Store  ^^  was  totally  destroyed  by  fire  on 
January  14,  1947,  all  pajrments  required  to  be  made 
under  the  provisions  of  said  Supplementary  and 
Modified  Agreement,  and  under  the  Escrow  In- 
structions and  Modified  Escrow  Instructions  had 
been  made,  and  that  all  amoimts  due  under  said 
Supplementary  and  Modified  Agreement  and  said 
Escrow  Instructions  and  Modified  Escrow  Instruc- 
tions as  relating  to  said  ''Atlantic  Store'',  was  fully 
and  completely  paid  to  the  defendant  E.  F.  Smith 
by  the  defendant  Jim  Dandy  Markets,  Inc.  on  or 
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about  the  19th  day  of  March,  1947,  and  that  no 
amount  due  or  to  become  due  to  said  E.  F.  Smith 
under  said  Supplementary  and  Modified  Agreement, 
or  said  Escrow  Instructions  or  Modified  Escrow  In- 
structions, is  unpaid;  that  on  or  about  the  30th  day 
of  July,  1947,  defendant  E.  F.  Smith  was  paid  in 
full  the  sum  of  $225,000.00  required  to  be  paid  to 
him  under  said  Supplementary  and  Modified  Agree- 
ment and  under  said  Escrow  Instructions  and  Modi- 
fied Escrow  Instructions,  and  immediately  after  the 
amounts  required  to  be  paid  as  relating  to  said  ^^  At- 
lantic Store''  had  been  paid,  Morrison  Escrow  Com- 
pany delivered  to  the  defendant  Jim  Dandy  Mar- 
kets, Inc.  the  following  documents : 

(a)  Lease  dated  September  29,  1941,  between  E. 
Fo  Smith  as  Lessee  and  Charles  E.  Kindig  and  Daisy 
Kindig  as  Lessors  (photostatic  [106]  copy  of  which 
is  attached  to  the  answer  of  the  defendant  Jim 
Dandy  Markets,  Inc.,  with  a  cross-claim  of  the  de- 
fendant, E.  F.  Smith,  and  marked  Exhibit  ^'A"). 

(b)  Lease  dated  February  1,  1942,  between  E.  F. 
Smith  as  Lessee  and  Thomas  A.  McLenaghan,  as 
Administrator  of  the  Estate  of  E.  T.  Williams,  de- 
ceased (photostatic  copy  of  which  is  attached  to  the 
answer  of  the  defendant  Jim  Dandy  Markets,  Inc., 
with  a  cross-claim  of  the  defendant,  E.  F.  Smith, 
and  marked  Exhibit  ''B"). 

(c)  BiU  of  Sale  dated  June  27,  1946,  executed  by 
E.  F.  Smith  in  favor  of  Jim  Dandy  Markets,  a 
partnership  (photostatic  copy  of  which  is  attached 
to  the  answer  of  the  defendant  Jim  Dandy  Markets, 
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Inc.,  with  a  cross-claim  of  the  defendant,   E.   F. 
Smith,  and  marked  Exhibit  ''E''). 

(d)  Assignment  of  Lease  dated  June  27,  1946, 
which  is  set  forth  in  subdivision  (d)  paragraph  '^X" 
above. 

XII. 
That  each  and  both  of  the  policies  of  insurance 
issued  by  the  plaintiffs  herein  expressly  provided 
that  it  was  understood  and  agreed  that  the  prop- 
erty insured  stood  on  leased  ground  and  that  at  the 
time  the  building  known  as  the  ''Atlantic  Store'' 
and  described  in  the  policies  of  fire  insurance  issued 
by  the  plaintiffs  herein  respectively,  was  destroyed 
by  fire  on  January  14,  1947,  the  defendant,  Jim 
Dandy  Markets  Inc.,  the  named  insured  under  the 
policies  issued  by  the  plaintiffs  herein  respectively, 
was  in  possession  of  said  building,  and  said  defend- 
ant, Jim  Dandy  Markets  Inc.,  was  the  [107]  sole  and 
unconditional  owner  of  said  building  so  destroyed 
by  fire. 

XIII. 
That  on  the  5th  day  of  July,  1945,  the  defendant 
Fireman's  Fund  Insurance  Company  issued  to  the 
defendant  E.  F.  Smith,  its  policy  of  fire  insurance 
insuring  the  defendant  E.  F.  Smith  against  loss  by 
fire  of  said  building  known  as  the  ''Atlantic  Store" 
and  other  buildings  on  other  properties,  and  said 
policy  so  issued  by  said  Fireman's  Fund  Insurance 
Company,  being  No.  A-959495. 

XIV. 
That  following  the  destruction  of  said  building 
known  as  the  "Atlantic  Store",  the  defendant  Jim 
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Dandy  Markets,  Inc.,  within  the  time  required  by 
the  respective  policies  of  fire  insurance  issued  by 
the  respective  plaintiffs  herein,  or  any  extensions 
thereof,  performed  all  of  the  conditions  on  its  part 
required  to  be  performed  under  the  terms  of  said 
policies  of  fire  insurance  so  issued  by  the  plaintiffs 
herein,  and  on  or  about  the  9th  day  of  April,  1947, 
plaintiffs  herein  and  said  Jim  Dandy  Markets,  Inc. 
agreed,  in  writing,  that  the  sound  cash  value  of  said 
building  so  destroyed  by  fire,  and  immediately  pre- 
ceding its  destruction  by  fire,  was  the  sum  of  $32,- 
476.92,  no  part  of  which  has  been  paid  by  the  plain- 
tiffs herein  to  said  Jim  Dandy  Markets,  Inc.,  and 
each  of  the  plaintiffs  herein  have,  since  the  9th  day 
of  April,  1947,  failed,  neglected  and  refused  to  pay 
to  the  defendant  Jim  Dandy  Markets,  Inc.,  any 
amount  on  account  of  said  loss. 

XV. 

That  each  and  all  of  the  policies  of  insurance  re- 
ferred to  herein  were  in  the  form  prescribed  by  the 
laws  of  the  State  of  California,  and  contained  the 
following  provisions: 

' '  This  company  shall  not  be  liable  under  this 
policy  for  a  greater  portion  of  any  loss  on  the 
described  policy,  or  for  loss  by,  and  expenses 
of,  removal  from  premises  endangered  [108]  by 
fire,  than  the  amount  hereby  insured  bears  to 
the  entire  insurance  covering  such  property, 
whether  valid  or  not  or  by  solvent  or  insolvent 
insurers." 
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XVI. 

The  Court  finds  that  the  defendant,  E.  F.  Smith 
was  the  sole  owner  of  said  building  located  at  6801 
Atlantic  Boulevard,  Bell,  California,  on  July  5, 
1945,  and  up  to  and  including  June  27,  1946,  and 
further  finds  that  on  said  June  27,  1946,  said  de- 
fendant, E.  P.  Smith  sold,  assigned  and  transferred 
to  the  predecessors  in  interest  of  the  defendant,  Jim 
Dandy  Markets,  Inc.,  all  of  his  right,  title  and  in- 
terest in  said  building,  and  that  at  no  time  subse- 
quent to  said  June  27,  1946,  did  the  said  E.  F.  Smith 
have  any  interest  in  said  building  other  than  a  lien 
for  the  payment  of  the  balance  of  the  purchase  price 
thereof,  and  at  the  time  of  the  fire  on  January  14, 
1947,  the  defendant,  E.  F.  Smith  was  not  the  owner 
of  said  building,  and  had,  on  said  January  27,  1946, 
changed  his  interest,  title  and  possession  in  and  to 
said  building. 

XVII. 

The  Court  further  finds  that  in  accordance  with 
the  agreement  entered  into  between  the  defendant, 
E.  F.  Smith  and  the  predecessors  of  the  defendant, 
Jim  Dandy  Markets,  Inc.,  on  June  27,  1946,  and  by 
the  terms  thereof  and  by  the  assignment  of  lease  set 
forth  in  paragraph  ^'X'^,  subdivision  (d)  above,  the 
defendant,  E.  F.  Smith  sold,  assigned  and  trans- 
ferred to  the  predecessors  in  interest  of  the  defend- 
ant, Jim  Dandy  Markets,  Inc.,  all  right,  title  and 
interest  in  and  to  the  building  referred  to  herein, 
and  that  there  was  no  other  or  different  agreement 
between  said  parties  than  as  evidenced  by  said  writ- 
ten assignment  and  that  said  written  assignment 
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embodied  the  entire  agreement  between  the  parties 
thereto.  The  Court  further  finds  that  the  written 
agreement  entered  into  between  the  defendant, 
E.  F.  Smith  and  the  predecessors  in  interest  of 
the  defendant,  [109]  Jim  Dandy  Markets,  Inc., 
consisting  of  Exhibits  "r\  "S'\  "^''  and  ^^10'' 
filed  herein  constituted  the  entire  agreements  be- 
tween said  parties,  and  that  said  agreements  cor- 
rectly expressed  the  intention  of  the  parties  thereto, 
and  that  there  was  no  mistake,  either  mutual  or 
otherwise,  in  the  drafting  of  said  agreements,  in- 
cluding said  assignment  which  intended  to  and  were 
effective  in  conveying  from  the  defendant,  E.  F. 
Smith  to  the  predecessors  in  interest  of  the  defend- 
ant, Jim  Dandy  Markets,  Inc.,  all  the  right,  title 
and  interest  of  said  defendant,  E.  F.  Smith  in  and 
to  said  building  known  as  6801  Atlantic  Boulevard, 
Bell,  California,  subject  only  to  the  right  of  said 
defendant,  E.  F.  Smith  to  receive  payment  as  in  said 
agreements  provided. 

XVIII. 

The  Court  further  finds  that  the  policies  of  fire 
insurance  issued  by  the  plaintiffs  herein  insured 
only  the  defendant  Jim  Dandy  Markets,  Inc.,  and 
the  policy  of  fire  insurance  issued  by  the  defend- 
ant, Firemans  Fund  Insurance  Company  insured 
only  the  interest  of  the  defendant,  E.  F.  Smith,  and 
that  said  insurance  of  the  plaintiffs  on  one  hand 
and  the  defendants,  Firemans  Fund  Insurance  Com- 
pany on  the  other,  were  to  different  parties  and 
upon  different  subjects  of  interest.   That  the  insur- 
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ance  of  the  defendant,  Jim  Dandy  Markets,  Inc., 
from  the  plaintiffs  is  not  affected  by  the  policy  of 
fire  insurance  issued  by  the  defendant  Firemans 
Fund  Insurance  Company  or  diminished  by  appor- 
tionment thereof. 

XIX. 
That  it  is  true  that  the  defendant,  Jim  Dandy 
Markets,  Inc.,  has  at  all  times  claimed  that  by  vir- 
tue of  the  assignment  set  forth  in  subdivision  (d) 
of  paragraph  ^^X''  herein,  the  building  known  as  the 
'^Atlantic  Store"  and  described  in  the  policies  of 
fire  insurance  issued  by  the  respective  plaintiffs 
herein,  was  conveyed  to  and  was  the  property  of 
said  Jim  Dandy  Markets,  Inc.,  but  it  was  not  true 
that  during  the  negotiations  and  the  discussions  be- 
tween the  defendant,  E.  F.  Smith  and  the  prede- 
cessors in  interest  of  the  defendant,  [110]  Jim 
Dandy  Markets,  Inc.,  or  their  brokers  or  agents,  the 
building  was  not  considered  as  a  subject  of  the  pro- 
posed sale  by  said  E.  F.  Smith  to  the  predecessors 
in  interest  of  the  defendant,  Jim  Dandy  Markets, 
Inc. ;  and  it  is  not  true  that  the  value  of  said  build- 
ing w^as  in  no  wise  considered  as  an  element  of  the 
sales  price  agreed  upon ;  and  it  is  not  true  that  said 
assignment  set  forth  in  subdivision  (d)  of  para- 
graph ^^X''  herein  does  not  correctly  contain  the 
agreement  between  the  defendant,  E.  F.  Smith  and 
the  predecessors  in  interest  of  the  defendant,  Jim 
Dandy  Markets,  Inc. ;  and  it  is  not  true  that  the  de- 
fendant, E.  F.  Smith  did  not  intend  to  convey  said 
building  to  the  predecessors  in  interest  of  the  de- 
fendant, Jim  Dandy  Markets,  Inc. ;  and  the  Court 
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finds  that  said  defendant,  E.  F.  Smith  did  intend 
to  convey  said  building  by  said  assignment  to  the 
predecessors  in  interest  of  the  defendant,  Jim 
Dandy  Markets,  Inc. ;  and  the  Court  finds  that  said 
defendant,  E.  P.  Smith  did  intend  to  convey  said 
building  by  said  assignment  to  the  predecessors  in 
interest  of  the  defendant,  Jim  Dandy  Markets,  Inc. ; 
and  the  Court  finds  that  said  defendant,  E.  F. 
Smith  at  the  time  he  executed  said  assignment  de- 
scribed in  subdivision  (d),  of  paragraph  ^^X"  here- 
in intended  to  convey  and  did  convey  to  the  pre- 
decessors in  interest  of  the  defendant,  Jim  Dandy 
Markets,  Inc.,  all  of  his  right,  title  and  interest  in 
and  to  the  building  known  as  ^^ Atlantic  Store." 

XX. 
That  it  is  true  that  at  the  time  said  building  was 
destroyed  by  fire  on  January  14,  1947,  Jim  Dandy 
Markets,  Inc.,  was  the  sole  and  unconditional  ow^ner 
of  the  leasehold  interest  previously  owned  by  the 
defendant  E.  F.  Smith,  including  his  rights  to  the 
building  on  the  said  premises;  that  it  is  not  true 
that  said  assignment  set  forth  in  subdivision  (d) 
of  paragraph  ^^X"  was  executed  by  the  defendant 
E.  F.  Smith  under  the  mistaken  belief  that  the 
building  so  destroyed  by  fire  was  not  conveyed  by 
said  assignment  to  the  predecessor  in  interest  of 
the  defendant  Jim  Dandy  Markets,  Inc.,  [Ill]  and 
it  is  not  true  that  said  assignment  does  not  truly 
express  the  intention  of  the  parties  to  said  assign- 
ment. On  the  contrary,  the  Court  finds  that  said  as- 
signment does  truly  express  the  intention  of  the 
parties  thereto. 
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By  reason  of  the  foregoing  facts,  the  Court  now 
finds  the  following  as  its  conclusions  of  law: 

CONCLUSIONS  OF  LAW 

1.  That  it  be  declared  that  the  defendant,  Jim 
Dandy  Markets,  Inc.,  was  the  sole  and  uncondi- 
tional owner  of  the  building  herein  described  and 
which  was  destroyed  by  fire,  in  contemplation  of 
the  terms  and  conditions  of  the  policies  of  insur- 
ance executed  and  delivered  by  the  plaintiffs  herein 
and  in  which  policies  of  insurance  the  defendant, 
Jim  Dandy  Markets,  Inc.,  at  the  time  of  the  fire, 
was  named  as  the  insured,  and  said  building  was 
insured  against  loss  by  fire  by  said  plaintiffs  in  an 
amount  not  exceeding  $12,500  by  each  plaintiff,  and 
the  defendant,  Jim  Dandy  Markets,  Inc.,  is  entitled 
to  judgment  against  each  plaintiff  in  the  sum  of 
$12,500  with  interest  thereon  at  the  rate  of  seven 
(7%)  per  cent  per  annum  from  the  9th  day  of 
May,  1947  (30  days  after  adjuster's  agreement) 
until  paid,  and  its  costs  herein. 

2.  That  it  be  further  declared  that  any  loss  to 
defendant,  Jim  Dandy  Markets,  Inc.,  by  reason  of 
said  fire  is  not  apportionable  between  the  plaintiffs 
and  the  defendant  Firemans  Fund  Insurance  Com- 
pany under  the  policy  of  insurance  between  said 
Firemans  Fund  Insurance  Company  and  the  de- 
fendant, E.  F.  Smith. 

3.  That  it  be  further  declared  that  under  the 
cross-claim  of  the  defendant,  E.  F.  Smith  against 
the  defendant,  Jim  Dandy  Markets,  Inc.,  the  as- 
signment dated  June  27,  1946,  referred  to  in  the 
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Findings  conveyed  to  Charles  Schuster,  Leo  A. 
Goldberg,  Earl  I.  Swetow,  Max  M.  Berick  and  Nor- 
man Schuster,  the  predecessors  in  interest  of  Jim 
Dandy  Markets,  Inc.,  all  the  right,  title  and  interest 
of  said  E.  P.  Smith  to  the  leasehold  described  in 
said  assignment,  including  [112]  all  the  right  that 
he  had  to  the  building  destroyed  by  fire,  and  that 
there  was  and  is  no  showing  of  mutual  mistake  or 
any  mistake  in  the  execution  of  said  assignment. 

4.  That  it  be  further  declared  that  the  defend- 
ant, Jim  Dandy  Markets,  Inc.,  is  not  entitled  to 
the  proceeds,  if  any,  of  the  insurance  policy  issued 
to  the  defendant,  E.  F.  Smith,  by  the  defendant 
Firemans  Fund  Insurance  Company. 

5.  That  it  be  further  declared  that  the  defend- 
ant, Firemans  Fund  Insurance  Company  is  entitled 
to  go  hence  and  have  and  recover  of  plaintiffs  its 
costs  and  disbursements  herein. 

Judgment  is  ordered  entered  accordingly. 

Done  in  open  Court  this  18th  day  of  May,  1948. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

(Acknowledgments  of  Service  attached.) 

(Duly  Verified.) 

[Endorsed] :    Filed  May  18,  1948.  [113] 


128  E.  F.  Smith  vs. 

In    the    United    States    District    Court,    Southern 
District  of  California,  Central  Division 

No.  6838— Y. 

CENTRAL  MANUFACTURERS'  MUTUAL  IN- 
SURANCE COMPANY,  a  corporation,  IN- 
DIANA LUMBERMENS  MUTUAL  INSUR- 
ANCE COMPANY,  a  corporation. 

Plaintiffs, 
vs. 

JIM  DANDY  MARKETS,  INC.,  a  corporation, 
FIREMAN'S  FUND  INSURANCE  COM- 
PANY, a  corporation,  and  E.  F.  SMITH, 

Defendants. 

JUDGMENT 

The  above  entitled  cause  came  on  regularly  for 
trial  on  April  8,  1948,  before  the  Honorable  Leon  R. 
Yankwich,  Judge  of  the  L^nited  States  District 
Court,  in  the  Southern  District  of  California,  Cen- 
tral Division,  sitting  without  a  jury;  said  trial  was 
concluded  on  April  9,  1948. 

Thomas  P.  Menzies,  Esq.,  and  Harold  L.  Watt, 
Esq.,  appeared  as  counsel  for  the  plaintiffs ;  Harry 
G.  Sadicoff,  Esq.,  appeared  as  coimsel  for  the  de- 
fendant, Jim  Dandy  Markets,  Inc.;  Hindman  and 
Davis  by  E.  Eugene  Davis,  Esq.,  appeared  as  coun- 
sel for  the  defendant.  Fireman's  Fund  Insurance 
Company;  and  Clyde  Thomas,  Esq.,  and  Milan 
Medigovich,  Esq.,  appeared  as  counsel  for  defend- 
ant, E.  F.  Smith. 

Oral  and  documentary  evidence  was  introduced  on 
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behalf  of  all  the  parties,  and  the  Court  having  con- 
sidered same  and  the  arguments  and  briefs  of 
counsel  filed  during  the  trial,  the  cause  was  [116] 
submitted  to  the  Court  for  its  decision. 

The  Court  heretofore,  on  the  15th  day  of  April, 
1948,  filed  its  opinion  and  decision  indicating  spe- 
cifically the  findings  to  be  made  with  relation  to 
each  of  the  allegations  of  the  complaint  and  the 
allegations  of  the  cross-claims  of  the  defendants, 
Jim  Dandy  Markets,  Inc.,  and  E.  F.  Smith.  And  the 
Court  now  being  fully  advised  and  having  made  and 
filed  its  Findings  of  Fact  and  Conclusions  of  Law, 

It  Is  Ordered,  Adjudged  and  Decreed : 

(1)  That  the  defendant,  Jim  Dandy  Markets, 
Inc.,  was  the  sole  and  unconditional  owner  of  the 
building  known  as  the  Atlantic  Store  and  situated 
at  6801  Atlantic  Boulevard,  in  the  City  of  Bell, 
County  of  Los  Angeles,  State  of  California,  and 
which  was  destroyed  by  fire,  in  contemplation  of  the 
terms  and  conditions  of  the  policies  executed  and 
delivered  by  the  plaintiffs  herein,  and  in  which 
policies  of  insurance  the  defendant,  Jim  Dandy 
Markets,  Inc.,  at  the  time  of  the  destruction  of  said 
building  by  fire  was  named  as  the  insured,  and  the 
said  building  was  insured  against  loss  by  fire  by 
each  of  the  plaintiffs  in  an  amount  not  exceeding 
$12,500. 

(2)  That  the  defendant,  Jim  Dandy  Markets, 
Inc.,  have  and  recover  from  the  plaintiff,  Central 
Manufacturers'  Mutual  Insurance  Company,  a  cor- 
poration, the  sum  of  $12,500,  with  interest  thereon 
at  the  rate  of  seven  (7%)  per  cent  per  annum  from 
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the  9th  day  of  May,  1947,  until  paid,  and  its  costs 
herein. 

(3)  That  the  defendant,  Jim  Dandy  Markets, 
Inc.,  have  and  recover  from  the  plaintiff,  Indiana 
Lumbermens  Mutual  Insurance  Company,  a  cor- 
poration, the  sum  of  $12,500,  with  interest  thereon 
at  the  rate  of  seven  (7%)  per  cent  per  annum  from 
the  9th  day  of  May,  1947,  until  paid,  and  its  costs 
herein. 

(4)  That  any  loss  to  the  defendant,  Jim  Dandy 
Markets,  Inc.,  by  reason  of  the  destruction  of  said 
building  by  fire  is  not  apportionable  between  the 
plaintiffs  and  the  defendant,  Firemans  Fund  [117] 
Insurance  Company  imder  the  policy  of  insurance 
between  Firemans  Fund  Insurance  Company  and 
the  defendant,  E.  F.  Smith. 

(5)  That  the  assignment  of  lease  dated  June  27, 
1946,  and  executed  by  the  defendant,  E.  F.  Smith, 
in  favor  of  Charles  Schuster,  Leo  A.  Goldberg,  Earl 
I.  Swetow,  Max  M.  Berick  and  Norman  Schuster, 
co-partners  doing  business  under  the  name  of  Jim 
Dandy  Markets,  the  predecessors  in  interest  of  the 
defendant,  Jim  Dandy  Markets,  Inc.,  conveyed  to 
the  said  predecessors  in  interest  of  said  Jim  Dandy 
Markets,  Inc.,  all  right,  title  and  interest  of  said 
defendant,  E.  F.  Smith  to  the  leaseholds  described 
in  said  assignment,  including  all  the  right  that  said 
defendant,  E.  F.  Smith,  had  to  the  building  de- 
stroyed by  fire,  and  there  was  and  is  no  showing 
of  mutual  mistake  or  any  mistake  in  the  execution 
of  said  assignment. 

(6)  That   the   defendant,    Jim   Dandy   Markets, 
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Inc.,  is  not  entitled  to  the  proceeds,  if  any,  of  the 
insurance  policy  issued  to  the  defendant,  E.  F. 
Smith,  by  the  defendant,  Firemans  Fund  Insurance 
Company. 

(7)  That  the  defendant,  Firemans  Fund  Insur- 
ance Company  is  entitled  to  go  hence  and  have  and 
recover  of  plaintiff  its  costs  and  disbursements 
herein. 

Done  in  open  Court  this  18th  day  of  May,  1948. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

(Acknowledgments  of  Service  attached.) 

(Duly  Verified.) 

[Endorsed] :  Filed  May  18,  1948.  [118] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  Is  Hereby  Given  that  E.  F.  Smith,  de- 
fendant above  named  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  9th  Circuit  from  a  final 
judgment  entered  in  this  action  on  May  18,  1948. 

Dated  this  14th  day  of  May,  1948. 

/s/  CLYDE  THOMAS, 
/s/  MILAN  MEDIGOVICH, 
Attorneys  for  Appellant  E.  F.  Smith. 

[Endorsed] :   Filed  June  15,  1948.  [121] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Appellant  E.  F.  Smith  hereby  designates  the  por- 
tions of  the  record  proceedings  and  evidence  to  be 
contained  in  the  record  on  appeal  as  follows: 

1.  Complaint. 

2.  Answer  of  Fireman's  Fund  Insurance  Com- 
pany. 

3.  Answer  of  defendant  Jim  Dandy  Markets, 
Inc. 

4.  Answer  of  E.  F.  Smith  together  with  Smith's 
Exhibits  A  and  B  attached  thereto. 

5.  Cross-claim  of  defendant  E.  F.  Smith  against 
defendant  Jim  Dandy  Markets,  Inc.,  together  with 
Smith's  Exhibit  C  attached  thereto.  [122] 

6.  Answer  of  defendant  Jim  Dandy  Markets, 
Inc.,  to  Cross-claim  of  defendant  E.  F.  Smith  to- 
gether with  Jim  Dandy  Exhibits  A,  B,  D,  and  E. 
Jim  Dandy  Exhibits  C  and  F  are  omitted  as  they 
are  the  same  documents  as  Smith's  Exhibits  B  and 
C,  respectively. 

7.  Cross-claim  of  defendant  Jim  Dandy  Markets, 
Inc.,  against  E.  F.  Smith. 

8.  Answer  of  defendant  E.  F.  Smith  to  Cross- 
claim  of  defendant  Jim  Dandy  Markets,  Inc. 

9.  Decision  and  Order. 

10.  Findings  of  Fact  and  Conclusions  of  Law. 

11.  Judgment. 

12.  Plaintiff's  Exhibit  No.  1  in  evidence,  Pre- 
Trial  Transcript. 
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13.  Plaintiff's  Exhibit  No.  2  in  evidence,  Central 
Manufacturer's  Insurance  Policy. 

14.  Plaintiff's  Exhibit  No.  3  in  evidence,  Indiana 
Lumbermen's  Insurance  Policy. 

15.  Plaintiff's  Exhibit  No.  4  in  evidence,  Fire- 
man's Fund  Policy  to  Smith. 

16.  Plaintiff's  Exhibit  No.  5  in  evidence.  Lease 
— Kindig  to  Smith.  Do  not  copy  as  this  is  Exhibit 
A,  Jim  Dandy  Markets,  Inc.,  Answer  to  Cross- 
Claim. 

17.  Plaintiff's  Exhibit  No.  6  in  evidence,  Lease 
— McLenaghan  to  Smith.  Do  not  copy  as  this  is 
Exhibit  B,  Jim  Dandy  Markets,  Inc.,  Answer  to 
Cross-Claim. 

18.  Plaintiff's  Exhibit  No.  7  in  evidence.  Sup- 
plementary and  Modified  Agreement.  Do  not  copy 
as  this  is  Exhibit  B,  Answer  of  E.  F.  Smith. 

19.  Plaintiff's  Exhibit  No.  8  in  evidence.  Escrow 
Instructions.  Do  not  copy  as  this  is  Exhibit  D, 
Answer  of  Jim  Dandy  Markets  to  Cross-Claim  of 
defendant  E.  F.  Smith.  [123] 

20.  Plaintiff's  Exhibit  No.  9  in  evidence,  Bill  of 
Sale.  Do  not  copy  as  this  is  Exhibit  E,  Answer  Jim 
Dandy  Markets,  Inc.,  to  Cross-Claim  of  E.  F. 
Smith. 

21.  Plaintiff's  Exhibit  No.  10  in  evidence,  As- 
signment of  Lease.  Do  not  copy  as  this  is  Exhibit 
C,  Cross-Claim  of  E.  F.  Smith  against  Jim  Dandy 
Markets,  Inc. 

22.  Plaintiff's  Exhibit  No.  11  in  evidence,  Ad- 
justment Agreement. 

23.  Plaintiff's  Exhibit  No.  12  in  evidence.  Letter, 
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Jim    Dandy   Markets,    Inc.,    to    Morrison    Escrow 
Company,  dated  March  20,  1947. 

24.  Plaintiff  ^s  Exhibit  No.  13  in  evidence,  Agree- 
ment. Do  not  copy  as  this  is  Exhibit  A,  Answer 
defendant  E.  F.  Smith. 

25.  Defendant  Smith's  Exhibit  A  in  evidence, 
Sub-Lease,  E.  F.  Smith  to  Jim  Dandy  Markets, 
a  partnership. 

26.  Defendant  Smith's  Exhibit  B  in  evidence. 
Inventory  of  all  Fixtures,  Equipment,  and  Ma- 
chinery. 

27.  Transcript  of  all  Oral  Proceedings  and  Testi- 
mony. 

MILAN  MEDIGOVICH  and 
CLYDE  THOMAS, 
Attorneys  for  Appellant, 
E.  F.  Smith. 

By   /s/  CLYDE  THOMAS. 

(Acknowledgment  of  Service  by  Mail  attached.) 

[Endorsed] :   Filed  June  15,  1948.  [124] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Griven  that  Central  Manufac- 
turers' Mutual  Insurance  Company  and  Indiana 
Lumbermens  Mutual  Insurance  Company,  plaintiffs 
above  named,  hereby  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  judgment  given  and  made  in  the 


Jim  Dandy  Markets,  Inc.,  et  ah,  Etc.         135 

above  entitled  action  in  favor  of  the  defendant  Jim 
Dandy  Markets,  Inc.,  and  against  the  plaintiffs, 
Central  Manufacturers'  Mutual  Insurance  Company 
and  Indiana  Lumbermens  Mutual  Insurance  Com- 
pany, and  entered  on  the  18th  day  [126]  of  May, 
1948,  in  Civil  Order  Book  No.  50,  at  Page  717,  and 
from  the  whole  and  every  part  of  said  judgment. 

Dated  this  15th  day  of  June,  1948. 

THOMAS  P.  MENZIES  and 
HAROLD  L.  WATT, 

By   /s/  HAROLD  L.  WATT, 
Attorneys   for   Plaintiffs,  Central   Manufacturers' 
Mutual  Insurance  Company,  a  Corporation,  and 
Indiana  Lumbermens  Mutual  Insurance   Com- 
pany, a  Corporation. 

[Endorsed]  :  Piled  June  16,  1948.  [127] 
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STATEMENT  OF   POINTS   ON   WHICH  AP- 
PELLANTS INTEND  TO  RELY  ON 
THE  APPEAL 

Appellants,  Central  Manufacturers'  Mutual  Insur- 
ance Company  and  Indiana  Lumbermens  Mutual  In- 
surance Company,  pursuant  to  Rule  75,  Subsection 
(d).  Rules  Civil  Procedure,  make  the  following 
statement  of  points  upon  which  they  intend  to  rely 
on  this  appeal: 

1.  The  Court's  finding  of  fact  that  at  the  time 
the  building  known  as  the  ^^ Atlantic  Store,"  de- 
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scribed  in  the  policies  of  fire  insurance  issued  by 
the  plaintiffs  herein  respectively,  was  destroyed  by 
fire  on  January  14,  [128]  1947,  the  defendant  Jim 
Dandy  Markets,  Inc.,  was  the  sole  and  uncondi- 
tional owner  of  said  building  so  destroyed  by  fire 
is  contrary  to  the  evidence. 

2.  The  Court's  finding  of  fact  that  the  insurance 
of  the  defendant  Jim  Dandy  Markets,  Inc.,  from 
the  plaintiffs  is  not  affected  by  the  policy  of  fire 
insurance  issued  by  the  defendant  Indiana  Lumber- 
mens  Mutual  Insurance  Company,  or  diminished  by 
apportionment  thereof,  is  contrary  to  the  evidence. 

3.  The  Court's  finding  of  fact  that  the  defendant 
E.  F.  Smith  was  not  the  owner  of  said  building  on 
January  14th,  1947,  is  contrary  to  the  evidence. 

4.  The  evidence  shows  that  the  defendant  E.  F. 
Smith  had,  on  January  14th,  1947,  an  insurable  in- 
terest in  the  premises  covered  by  the  plaintiffs'  fire 
insurance  policies  because  the  bill  of  sale  and  as- 
signment of  the  leases  had  not  been  delivered  to  the 
Jim  Dandy  Markets  through  escrow,  and  because 
upon  the  assignment  of  the  leases  by  E.  F.  Smith, 
he  continued  to  be  liable  as  guarantor  for  the  per- 
formance of  the  covenants  of  the  leases,  including 
the  payment  of  rent. 

5.  The  evidence  shows  that  the  defendant  Jim 
Dandy  Markets,  Inc.,  was  entitled  upon  payment 
of  the  balance  of  the  purchase  price,  to  the  benefit 
of  the  insurance  collectible  by  defendant  E.  F. 
Smith,  as  vendee. 

6.  The  evidence  shows  that  upon  liability  for  the 
loss  from  fire  accruing  to  the  plaintiffs.   Central 
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Manufacturers'  Insurance  Company  and  Indiana 
Lumbermans  Mutual  Insurance  Company,  as  insur- 
ers of  defendant  Jim  Dandy  Markets,  Inc.,  under 
the  sales  contract  with  defendant  E.  F.  Smith,  said 
plaintiffs  were  entitled  [129]  by  subrogation  to  have 
the  benefit  of  the  insurance  carried  by  defendant 
E.  P.  Smith  on  said  premises,  thus  reducing  the  loss 
to  the  Jim  Dandy  Markets,  Inc.,  for  which  the  plain- 
tiffs were  liable. 

THOMAS  P.  MENZIES  and 
HAROLD  L.  WATT, 

By  HAROLD  L.  WATT, 

Attorneys  for  Appellants,  Central  Manufacturers' 
Mutual  Insurance  Company  and  Indiana  Liun- 
bermens  Mutual  Insurance  Company. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] ;   Piled  June  24,  1948.  [130] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OP  CONTENTS  OP  RECORD 
ON  APPEAL 

Appellants,  Central  Manufacturers'  Mutual  In- 
surance Company  and  Indiana  Lumbermens  Mutual 
Insurance  Company,  pursuant  to  Rule  75,  Subsec- 
tions (a)  and  (k).  Rules  Civil  Procedure,  adopt  as 
their  designation  of  the  portions  of  the  record,  pro- 
ceedings, and  evidence  to  be  contained  in  the  record 
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on  appeal,  the  designation  of  contents  of  record  on 
appeal  heretofore  filed  by  appellant  E.  F.  Smith. 

THOMAS  P.  MENZIES  and 
HAROLD  L.  WATT, 

By  HAROLD  L.  WATT, 

Attorneys  for  Appellants,  Central  Manufacturers' 
Insurance  Company  and  Indiana  Lumbermens 
Mutual  Insurance  Company. 

(Affidavit  of  Ser\dce  by  Mail  attached.) 

[Endorsed] :   Filed  June  24,  1948.  [133] 
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PLAINTIFFS'  EXHIBIT  NO.  1 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division. 

Honorable  Peirson  M.  Hall,  Judge  presiding. 

No.  6838-PH— Civil 

CENTRAL  MANUFACTURERS'  MUTUAL 
INSURANCE  COMPANY,  a  Corporation, 
INDIANA  LUMBERMENS  MUTUAL 

INSURANCE  COMPANY,  a  Corporation, 

Plaintiffs, 
vs. 
JIM  DANDY  MARKETS,  INCORPORATED, 

a  Corporation, 
FIREMAN'S  FUND  INSURANCE  COMPANY, 

a  Corporation, 
E.  F.  SMITH, 

Defendants. 

REPORTER'S  TRANSCRIPT  OF  PRETRIAL 

HEARING 

Los  Angeles,  California 
November  17,  1947 
Appearances:  For  the  Plaintiffs:  Thomas  P. 
Menzies,  Esq.,  548  South  Spring  Street,  Los  Angeles 
13,  California.  [137]  For  the  Defendant  Jim  Dandy 
Markets,  Incorporated:  Harry  G.  Sadicoff,  Esq., 
727  West  Seventh  Street,  Los  Angeles  14,  Califor- 
nia. For  the  Defendant  Fireman's  Fund  Insurance 
Company :  Hindman  &  Davis,  607  South  Hill  Street, 
Los  Angeles  14,  California;  by  E.  Eugene  Davis, 
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Plaintiffs'  Exhibit  No.  1— (Continued) 
Esq.      For    the    Defendant    E.    F.    Smith:    Clyde 
Thomas,  Esq.,  411  West  Fifth  Street,  Los  Angeles 
13,  California.  [138] 
(In  chambers.) 

The  Court :     Is  there  a  stipulation  in  this  matter  ? 

Mr.  Menzies :  We  were  willing  to  stipulate,  as  I 
called  the  Court's  attention  to  on  the  last  proceed- 
ings in  open  court  a  week  ago.  The  stipulation 
was  prepared  by  Mr.  Sadicoff,  as  he  indicated  he 
would  do,  and  submitted  it  to  the  rest  of  us.  I  have 
proposed  certain  amendments  thereto,  and  I  believe 
Mr.  Thomas  proposed  some  amendment,  and  when 
those  proposed  amendments  were  submitted,  as  Mr. 
Sadicoff  indicated,  if  we  agreed  to  those  facts  he 
would  be  out  of  court. 

Mr.  Sadicoff:  I  don't  think  that  Mr.  Thomas 
submitted  any. 

Mr.  Thomas:     No,  I  didn't. 

Mr.  Menzies:  I  submitted  the  amendment  along 
this  line,  that  none  of  the  acts  or  declarations  that 
occurred  between  the  owner,  Mr.  Smith,  and  the 
Jim  Dandy  Markets,  in  so  far  as  their  contractual 
negotiations  are  concerned,  were  done  with  either 
the  knowledge  or  consent  of  the  plaintiff,  and  that 
seemed  to  stop  the  proceedings  right  there. 

However,  since  that  time  Mr.  Thomas  has  filed  a 
cross  bill  against  the  Jim  Dandy  Markets  and  the 
Jim  Dandy  Markets  have  filed  an  answer  thereto. 
It  now  develops  that  apparently  [139]  there  was  at 
most  an  option  to  purchase,  at  least  that  is  the  con- 
struction that  I  placed  upon  the  docimients  that  are 


Jim  Dandy  Markets,  Inc.,  et  al.,  Etc,         141 

Plaintiffs^  Exhibit  No.  1— (Continued) 
in  the  file,  and  I  believe  the  Court  will  if  it  looks 
at  the  answer  of  the  Jim  Dandy  Markets  to  the 
cross  bill.    There  are  a  number  of  exhibits  attached 
to  it  which  seems  to  indicate  that. 

Now  if  that  is  the  case  we  don't  dispute  those 
facts.  I  believe  that  the  matter  will  be  in  shape  for 
a  motion  for  summary  judgment  so  far  as  the  plain- 
tiffs are  concerned. 

You  will  note  that  the  contract  that  was  drawn 
up — you  may  call  it  whatever  you  please — appar- 
ently only  grants  to  the  Jim  Dandy  Markets  the 
option  to  purchase  upon  the  fulfillment  of  the  terms 
and  conditions  of  that  contract. 

There  are  a  number  of  interesting  features  that 
appear  in  that  contract  with  relation  to  its  terms 
and  conditions.  The  first  will  be  found  on  page  1 
of  the  photostatic  copy  of  the  contract,  in  para- 
graph 1,  wherein  they  merely  agree  to  sell  to  the 
party  of  the  second  part,  agree  to  purchase,  all  of 
the  fixtures,  machinery  and  equipment  contained, 
located  and  contained,  in  all  of  the  markets  referred 
to  in  the  agreement  for  the  sum  of  $225,000.  There 
was  payment  in  good  faith  so  far  as  the  option  is 
concerned,  and  that  is  to — 

The  Court :  Suppose  we  do  not  discuss  the  merits 
now.  There  isn't  anything  that  can  be  done  in  a 
pretrial  conference  [140]  and  anything  that  can  be 
done  on  the  motion  for  summary  judgment,  why  do 
you  not  submit  a  motion  to  try  it? 

Mr.  Menzies:  I  think  this  should  be  done  here 
at  the  pretrial  conference,  your  Honor.    We  should 
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agree  to  certain  facts  that  I  think  there  is  no  dis- 
pute about  as  between  all  of  the  interested  parties, 
and  if  counsel  would  be  willing  to  stipulate  that  the 
fire  occurred  on  the  morning  of  January  14,  1947, 
that  the  alarm  was  turned  in  at  3:04  a.m.,  that  the 
fire  department  got  there  at  3:10;  that  14  miimtes 
before  the  fire  occurred  the  radio  car  passed  the 
place  of  business  that  burned  and  the  lights  were 
out,  that  immediately  prior  to  the  fire  an  explosion 
was  heard  by  neighbors — there  was  a  night  watch- 
man there  at  the  fire,  I  believe  his  name  was  Smith, 
I  don't  recall — and  that  at  the  time  of  the  fire  he 
was  in  the  premises,  went  out  and  discovered  the 
fire  in  the  rear  portion  of  the  building ;  that  he  went 
to  a  telephone  two  blocks  away  and  phoned  in  an 
alarm,  although  there  were  several  phones  in  the 
place — that  is,  pay  phones — that  along  about  2:15 
in  the  morning — 

The  Court :  What  is  the  materiality  that  he  went 
to  the  phone  two  blocks  away  ? 

Mr.  Sadicoff :  Can't  we  stipulate  that  there  was 
a  fire  on  January  14th'?  What  is  the  necessity  for 
all  of  this  detail? 

Mr.  Menzies:  I  think  we  ought  to  have  all  the 
facts  and  [141]  circumstances  surrounding  the 
cause  and  the  origin  of  that  fire,  if  any. 

The  Court:  Is  there  some  issue  in  connection 
with  it? 

Mr.  Menzies:  Only  as  to  the  occurrence  of  the 
fire,  your  Honor. 

The  Court:     As  to  w^hat  caused  it? 
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Mr.  Menzies:  I  don't  think  anybody  knows  what 
caused  it. 

The  Court :  Is  there  any  issue  as  to  what  caused 
it? 

Mr.  Menzies:     No,  we  didn't  raise  that. 

The  Court :     Why  is  it  material  then? 

Mr.  Sadicoff:  You  don't  contend  it  was  of  in- 
cendiary origin  and  that  we  originated  it,  do  you? 

Mr.  Menzies:     No,  I  can't  prove  that, 

Mr.  Sadicoff:     I  don't  see  the  necessity  of  it  then. 

Mr.  Davis:  What  is  the  object  of  it?  This  is 
something  new  to  me. 

Mr.  Menzies:  It  is  merely  circumstances  sur- 
rounding the  fire,  that  it  did  occur  in  that  manner. 

Mr.  Davis:  That  is  all  I  had  ever  heard,  that 
it  was  a  fire. 

Mr.  Sadicoff :     That  is  all  I  heard. 

Mr.  Menzies :    And  these  various  documents — 

The  Court:  In  other  words,  you  all  stipulate 
that  on  this  date,  January  14,  1947,  in  the  morning, 
the  building  was  destroyed  by  fire?  [142] 

Mr.  Menzies:     That  is  right. 

The  Court:     Of  unknown  origin? 

Mr.  Menzies :     That  is  right.  That  is  satisfactory. 

The  Court:     Is  that  agreed  to? 

Mr.  Thomas:    Yes. 

Why  not  put  in  the  value,  as  far  as  the  value 
of  the  building  goes? 

The  Court:    Let  us  just  get  one  thing  at  a  time. 

That  is  agreed  to.    What  is  next? 
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Mr.  Menzies:  That  there  were  two  policies  of 
insurance  issued  by  the  plaintiffs,  each  in  the  sum 
of  $12,500,  that  the  named  assured  in  those  policies 
was  the  Jim  Dandy  Markets,  Inc.  At  the  time  of 
the  fire,  that  without  knowledge  or  consent  of  the 
parties  the  various  documents,  that  is,  the  agree- 
ment or  option  to  purchase,  and  the  supplemental 
agreements  that  resulted  from  that  original  agree- 
ment, and  the  escrow  and  instructions  were  executed 
by  the  defendant  Jim  Dandy  Markets  and  E.  F. 
Smith  without  the  knowledge  or  consent  of  the 
plaintiffs. 

The  Court :     Is  that  agreed  to  ? 

Mr.  Sadicoff :     No,  sir. 

Mr.  Davis:  Mr.  Menzies,  I  don't  want  to  inter- 
rupt you,  but  I  went  through  the  stipulation  that 
Mr.  Sadicoff  prepared.  Have  you  any  objection  to 
any  of  it? 

Mr.  Menzies:  Yes,  I  prepared  some  amend- 
ments. [143] 

Mr.  Davis:  You  prepared  some  supplementary 
matters,  but  so  far  as  he  had  prepared  it  in  his 
stipulation — I  understood  you  okayed  it,  Mr. 
Thomas. 

Mr.  Thomas:  Not  as  to  the  facts  subsequent  to 
the  fire.  I  objected  to  that.  That  is  why  I  hadn't 
written  in. 

Mr.  Davis:     But  beyond  that? 

Mr.  Menzies:     I  haven't  any  objection  to  it. 

Mr.  Davis:     I  am  thinking  that  what  you  are 
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talking  about  are  written  instruments,  these  parties 
entered   into  written  instruments,   something  that 
you  and  I  have  nothing  to  do  with.     We  didn't 
engage  in  that. 

Mr.  Menzies :  That  is  correct.  But  Mr.  Sadicoff 
said  that  he  will  not  agree  to  that. 

The  Court:     He  will  not  agree  to  what? 

Mr.  Menzies :  That  we  had  no  knowledge  of  any 
of  the  facts  or  circumstances. 

The  Court:  Well,  before  we  get  to  that,  let  us 
take  the  other  matter  up.  It  is  stipulated  that  these 
agreements — are  they  all  set  up  in  the  pleadings  ? 

Mr.  Sadicoff:  Every  document  is  set  up  in  the 
answer  of  the  defendant  Jim  Dandy  Markets  as  to 
the  cross-claim  of  E.  P.  Smith,  excepting  the  two 
insurance  policies  issued  by  the  plaintiffs  in  this 
action,  and  Mr.  Menzies  and  I  have  this  day  agreed, 
and  I  have  exhibited  to  him,  the  two  policies  and 
lie  has  to  me,  that  those  policies  are  true  and  cor- 
rect.  [144] 

The  Court:     Are  they  set  forth  here? 

Mr.  Sadicoff :  No,  sir.  I  can  furnish  photostatic 
copies  of  them. 

The  Court :  Does  the  answer  of  Jim  Dandy  Mar- 
kets contain  as  exhibits  all  of  the  documents  that 
are  material  to  this  case  and  that  were  executed 
between — 

Mr.  Sadicoff:  Smith  and  Jim  Dandy  Markets; 
yes. 

The  Court:     Some  were  executed  by  others? 

Mr.  Sadicoff    Yes. 
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The  Court:  Here  is  the  lease  of  Charles  E.  Kin- 
dig.  Let  us  take  that.  It  is  stipulated  that  the 
lease  attached  as  Exhibit  A  to  the  answer  of  Jim 
Dandy  Markets  to  the  cross-claim  and  defendant 
was  executed  on  or  about  the  date  it  bears  by  the 
parties  purporting  to  execute  it? 

Mr.  Thomas:     Yes. 

Mr.  Davis :     Yes. 

Mr.  Menzies:     I  will  so  stipulate. 

Mr.  Davis:     Executed  and  delivered. 

Mr.  Sadicoff:     Yes,  sir. 

The  Court:     Executed  and  delivered? 

Mr.  Menzies:     Yes,  sir. 

The  Court:  Exhibit  B  appears  to  be  a  letter 
addressed  to  E.  P.  Smith,  dated  Pebruary  1,  1942. 

Mr.  Sadicoff:  That  is  part  of  the  exhibit  tliat 
follows. 

The  Court:  That  Exhibit  B,  consists  of  that  let- 
ter of  [145]  Pebruary  1,  1942  and  another  lease 
executed  by  the  parties  purporting  to  execute  it  on 
or  about  the  date  it  bears,  and  delivered? 

Mr.  Thomas:     Yes. 

Mr.  Davis:     Yes. 

Mr.  Menzies:     So  stipulated. 

Mr.  Sadicoff:  And  referred  to  in  the  answer  of 
Jim  Dandy  Markets  as  Exhibit  B. 

The  Court:  Exhibit  C  attached  to  that  answer 
just  described,  supplementary  and  modified  agree- 
ment, between  E.  P.  Smith,  Charles  Schuster  and 
others,  was  executed  on  or  about  the  date  it  bears 
by  the  parties  who  purport  to  have  executed  it? 
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Mr.  Menzies:     So  stipulated. 

Mr.  Sadicoff:     So  stipulated. 

Mr.  Davis:     Yes. 

Mr.  Thomas:     Yes. 

The  Court:  And  Exhibit  D,  escrow  instructions 
attached  to  the  answer  as  Exhibit  D,  were  executed 
on  or  about  the  date  they  bear  by  the  parties  pur- 
porting to  execute  it  ?  That  is,  Jim  Dandy  Markets 
by  Charles  Schuster,  by  Leo  Goldberg  and  by  E.  F. 
Smith  and  delivered  to  the  escrow  holder.  Is  that 
stipulated  to? 

Mr.  Thomas:     Yes. 

Mr.  Davis:     Yes.  [146] 

Mr.  Menzies:     So  stipulated. 

Mr.  Sadicoff:     Yes,  so  stipulated. 

The  Court:  And  that  Exhibit  E,  a  bill  of  sale 
attached  to  the  complaint  as  Exhibit  E,  was  exe- 
cuted on  or  about  the  date  it  bears  by  the  party  pur- 
porting to  have  executed  it  and  delivered  to  the 
escrow  holder? 

Mr.  Menzies:     So  stipulated. 

Mr.  Sadicoff:     Yes. 

Mr.  Davis:     Yes. 

Mr.  Thomas:     So  stipulated. 

The  Court:  Likewise  the  assignment  of  lease, 
Exhibit  F,  executed  on  or  about  the  date  it  bears 
and  by  the  parties  purporting  to  execute  it,  and 
delivered  to  the  escrow  holders? 

Mr.  Thomas:    Yes. 

Mr.  Menzies:     So  stipulated. 
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Mr.  Sadicoff:    Yes. 

Mr.  Davis:     Yes. 

The  Court:  Were  these  delivered  to  the  escrow 
holders  ? 

Mr.  Menzies:     That  is  something  I  don't  know. 

Mr.  Thomas:  That  was  part  of  the  stipulation 
in  each  instance. 

The  Court:     On  or  about  the  date  it  bears. 

Mr.  Menzies:  Is  that  the  correct  date  or  is  that 
merely  the  date  the  instrument  was  executed? 

Mr.  Thomas:  I  don't  think  there  is  any  variable 
that  is  [147]  significant  there.  It  may  have  been 
the  next  day. 

Mr.  Menzies:     On  or  about  the  date. 

Mr.  Thomas:     On  or  about,  the  stipulation  was. 

Mr.  Menzies:     That  is  satisfactory. 

Mr.  Thomas :  Is  that  correct,  it  was  on  or  about 
that  date? 

Mr.  Sadicoff:     Yes. 

Mr.  Thomas :  There  is  nothing  significant  in  the 
variable  of  the  date? 

Mr.  Sadicoff:     That  is  correct. 

The  Court:  And  that  on  the  date  of  the  fire 
these  were  still  in  escrow,  these  documents  that  were 
delivered  to  the  escrow  holders? 

Mr.  Sadicoff:     Yes,  sir. 

Mr.  Thomas:     Yes,  sir. 

The  Court:  They  had  never  been  taken  out  of 
escrow  ? 

Mr.  Sadicoff:     No,  sir.     And  that  all  payments 
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that  were  due  under  Exhibit  D,  that  were  due  to 
E.  F.  Smith,  up  to  and  including  the  day  of  the 
fire,  had  been  paid. 

Mr.  Thomas :     Only  due  on  the  one  instrument. 

The  Court:  Exhibit  C  is  the  supplemental  and 
modified  agreement? 

Mr.  Sadicoff :     That  is  right. 

The  Court:  All  the  payments  due  Smith  had 
been  made? 

Mr.  Sadicoff:  All  the  payments  due  Smith  had 
been  made,  [148]  and  subsequently  all  payments 
that  became  due. 

The  Court:  Let  us  leave  out  ^^ subsequently.^' 
Let  us  get  up  to  the  date  of  the  fire.  Prior  to  the 
date  of  the  fire  that  had  been  done.    All  right. 

Where  are  the  insurance  policies? 

Mr.  Sadicoff:  Right  here.  We  have  been  so 
busy  in  the  office  we  haven't  been  able  to  make 
photostats. 

The  Court:  Have  you  exhibited  them  to  the 
parties  ? 

Mr.  Menzies:     I  have  seen  them,  your  Honor. 

Mr.  Davis:     I  haven't  seen  them. 

Mr.  Thomas:     I  haven't  either. 

(The  dociunents  referred  to  were  passed  to 
counsel.) 

Mr.  Davis:  I  think  they  are  wholly  immaterial, 
as  far  as  I  am  concerned,  but  we  will  look  them 
over. 

Mr.    Thomas:     We   are   just   talking   about   the 
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execution  of  the  instruments.    We  needn't  take  any 
time  with  this.    For  whatever  they  are  worth,  there 
is  no  question  of  these  being  the  right  instruments, 
and  that  is  all  we  are  talking  about. 

Mr.  Menzies:     I  don't  question  them. 

Mr.  Davis:  They  were  executed  and  delivered 
on  the  date  they  bear. 

Mr.  Sadicoff :  Please  don't  take  them  away  tvoni 
me.     I  haven't  got  photostats  of  them  yet. 

The  Court :     You  can  get  them  from  the  Clerk. 

Mr.  Sadicoff:  Mr.  Thomas,  I  furnished  Mr. 
Medigovich  [149]  with  copies  of  these.  Do  you 
have  them? 

Mr.  Thomas:  I  don't  think  so.  He  may  have 
them  and  they  may  be  some  place  but  I  didn't  hap- 
pen to  notice  them. 

Mr.  Sadicoff :  Will  you  gentlemen  and  the  Court 
trust  me  with  those  docmnents  for  two  days  until 
I  can  get  photostats  because  I  want  more  than  one 
photostat? 

Mr.  Davis:  I  will,  because  we  haven't  our  policy 
here  either. 

Mr.  Menzies:  I  haven't  any  objection.  Let  us 
have  it  marked  by  the  Clerk  and  then  he  can  photo- 
stat them. 

The  Court:     That  will  be  Smith's  A. 

Mr.  Sadicoff:  You  will  return  them  to  me  so  I 
can  get  them  photostated? 

The  Court:     Yes. 

Mr.  Thomas:  That  is  not  Smith's  documents. 
That  shouldn't  be  marked  Smith's  exhibit. 
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Mr.  Sadicoff:  It  is  the  policy  issued  by  the 
plaintiff  in  this  action,  Jim  Dandy  Markets. 

Mr.  Davis:     Make  them  plaintiffs'  exhibit. 

The  Court:  I  want  to  give  them  a  number. 
These  will  be  Jim  Dandy  Markets  Exhibit  A. 

Mr.  Davis:     All  in  one? 

The  Court:     Yes. 

Mr.  Menzies:     That  will  be  the  two  policies? 

The  Court:     Yes.  [150] 

(The  documents  referred  to  were  marked 
Jim  Dandy  Markets  Exhibit  A  for  identifica- 
tion.) 

The  Court:  The  stipulation  is  that  these  poli- 
cies, together  with  their  riders  and  indorsements, 
were  executed  on  or  about  the  date  they  bear  and 
delivered  to  and  in  the  possession  of  the  Jim  Dandy 
Markets  prior  to  the  time  and  at  the  time  of  the 
fire? 

Mr.  Menzies:     So  stipulated. 

Mr.  Sadicoff :     That  is  right. 

The  Court:  And  that  the  premiums  are  paid  on 
them? 

Mr.  Menzies:     So  stipulated. 

Mr.  Thomas:     So  stipulated. 

Mr.  Davis:     Yes. 

Mr.  Sadicoff:  And  at  the  time  of  the  fire  the 
assured  was  the  Jim  Dandy  Markets,  Inc. 

Mr.  Davis:     That  shows  on  the  policy. 

Mr.  Menzies:  That  shows  on  the  face  of  it.  I 
will  stipulate  to  that. 
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The  Court:  Whatever  it  is.  This  only  says  Jim 
Dandy,  Inc. 

Mr.  Menzies:  Jim  Dandy  is  the  only  name  in- 
sured in  the  policy. 

The  Court:     It  doesn't  say  Jim  Dandy,  Inc. 

Mr.  Sadicoff:     Yes. 

Mr.  Menzies:  There  is  an  indorsement  blank 
down  on  the  [151]  second  page. 

The  Court:  Charles  Schuster  doing  business  as 
Jim  Dandy  Markets,  Inc.  I  see.  All  right.  That 
covers  those  then. 

Mr.  Sadicoff:  Do  you  want  me  to  file  the  origi- 
nals or  do  you  want  me  to  file  photostats? 

Mr.  Menzies:     Let's  have  the  originals  in  the  file. 

Mr.  Sadicoff :  All  right.  I  will  deliver  the  origi- 
nals to  the  Clerk  not  later  than  Thursday  of  thi^^ 
week. 

Mr.  Menzies :  I  think  the  Clerk  should  mark  the 
originals  and  the  indorsements  on  there  and  then 
Mr.  Sadicoff  can  photostat  them. 

Mr.  Sadicoff:     I  have  no  objection  to  that. 

The  Court :  He  can  photostat  them  this  way  and 
submit  them. 

Mr.  Menzies:  I  was  thinking  if  we  had  copies 
it  would  show  that. 

The  Court :  It  does  not  make  any  difference  one 
way  or  the  other.  Whichever  is  the  most  convenient 
to  get  it  done. 

All  right.  We  have  the  insurance  policies  now 
out  of  the  way. 

Mr.  Davis:     May  I  ask  one  question,  Mr.  Sadi- 
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coff  ?    We  just  read  one  assignment  of  lease  where 
there   were   two   leases   but   only   one   assignment. 
What  does  that  mean?    I  didn't  read  it  through. 

Mr.  Sadicoff:  The  assignment  was  of  both 
leases?  [152] 

Mr.  Thomas:     That  is  right. 

The  Court:  What  else  can  we  stipulate  to?  Are 
there  other  policies  or  other  documents  involved 
in  this? 

Mr.  Thomas:     Yes. 

The  Court:  Let  us  get  all  of  the  documents  out 
of  the  way. 

Mr.  Davis:  The  defendant  Fireman's  Fund,  as 
I  said  before,  I  still  don't  see  where  we  have  any 
issue  here,  but  the  defendant  Fireman's  Fund  will 
stipulate  that  on  the  5th  of  July  1945  it  executed 
and  delivered  its  policy  of  insurance  to  E.  F.  Smith, 
a  copy  of  which  will  be  furnished  and  filed  and 
marked  in  whichever  way  the  Court  desires. 

The  Court:     Have  you  all  examined  it? 

Mr.  Menzies:     I  have  never  seen  it. 

Mr.  Sadicoff:     I  have. 

The  Court:     Do  you  have  the  policy  here? 

Mr.  Davis:  No,  I  just  have  a  certificate  of  it. 
He  has  the  policy. 

Mr.  Thomas:    I  have  the  policy. 

The  Court:     On  what  date  was  it? 

Mr.  Thomas:     5th  of  July. 

The  Court :  July  5,  1945,  and  that  the  premiums 
were  paid  on  it? 
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Mr.  Davis:  That  the  policy  had  not  been  can- 
celed, but  I  will  not  stipulate  that  it  was  in  full 
force  and  effect.  [153]  I  will  go  that  far. 

The  Court:  Very  well.  Do  you  have  any  more 
documents  ? 

Mr.  Davis :     That  is  all. 

Mr.  Thomas:  There  is  another  document  that  is 
in  my  answer,  the  original  agreement  of  which  the 
supplemental  was  already  agreed  to. 

The  Court:     The  answer  of  E.  F.  Smith? 

Mr.  Thomas :  Yes.  It  is  Exhibit  A,  as  I  remem- 
ber it,  the  agreement  to  which  the  supplemental  is 
a  supplemental. 

The  Court :  Then  it  is  stipulated  that  the  agree- 
ment attached  as  Exhibit  A  to  the  answer  of  E.  F. 
Smith,  dated  the  1st  of  July  of  1945,  between  E.  F. 
Smith  and  Charles  Schuster  and  others,  was  exe- 
cuted by  the  parties  purporting  to  execute  it  on  or 
about  the  date  it  bears  and  mutually  delivered? 

Mr.  Sadicoff:     So  stipulated. 

Mr.  Thomas:     Yes. 

The  Court:  And  that  the  supplemental  agree- 
ment and  modified  agreement — well,  it  speaks  for 
itself. 

Mr.  Thomas:     That  is  the  same. 

The  Court:     That  speaks  for  itself. 

Now  do  you  have  any  other  documents? 

Mr.  Menzies:  Your  Honor,  before  we  proceed 
to  other  documents,  in  regard  to  the  two  insurance 
policies,  I  think  I  was  iq  error  when  I  said  they 
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were  in  full  force  and  effect  in  that  stipulation.    It 
should  be  that  they  were  issued  and  in  [154]  the 
hands  of  the  defendant  Jim  Dandy  Markets. 

The  Court:    And  had  not  been  canceled? 

Mr.  Menzies:     They  had  not  been  canceled;  no. 

The  Court:  Is  that  modification  of  the  stipula- 
tion accepted? 

Mr.  Sadicoff:     Yes. 

Mr.  Menzies:  And  the  other  stricken  out,  that 
they  were  in  full  force  and  effect. 

The  Court:     Any  other  documents? 

Mr.  Thomas:     No,  I  think  not. 

The  Court:     You  had  no  insurance  policy? 

Mr.  Thomas:  I  am  going  to  bring  it.  That  is 
the  one  Mr.  Davis  is  talking  about.  That  is  our 
policy. 

The  Court:     We  have  only  three  policies  then? 

Mr.  Thomas :  That  is  right.  Smith  had  one  and 
the  others  two. 

The  Court:     Have  you  any  other  documents? 

Mr.  Menzies:     I  can't  think  of  any. 

The  Court:     That  is  all  the  documents  then. 

What  else  can  you  stipulate  to? 

Mr.  Sadicoff:     I  think  it  should  be  stipulated — 

The  Court :  Let  me  see,  that  Jim  Dandy  Markets 
the  partnership  was  converted  to  a  corporation? 

Mr.  Menzies:  We  won't  raise  any  point  on  that. 
It  is  indorsed  on  the  policy.  [155] 

Mr.  Sadicoff :  That  the  rights  of  the  partnership 
theretofore  existing  under  the  name  of  Jim  Dandy 
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Markets,  Inc.,  and  prior  to  the  fire  had  been  trans- 
ferred by  mean  conveyance  to  Jim  Dandy  Markets, 
Inc.? 

The  Court:     A  California  corporation? 

Mr.  Sadicoff:     Yes,  sir. 

Mr.  Menzies:  I  will  stipulate  to  this,  that  Jim 
Dandy  Markets,  Inc.,  by  indorsement,  were  placed 
as  the  named  assured  on  the  policy. 

Mr.  Davis:     The  policy  speaks  for  itself. 

The  Court:     You  have  already  covered  that. 

Mr.  Menzies:  That  they  had  whatever  rights,  if 
any,  that  the  partnership  had.  They  succeeded  to 
whatever  rights,  if  any,  the  partnership  had  under 
that  policy. 

The  Court:     Prior  to  the  fire? 

Mr.  Menzies:     Prior  to  the  fire. 

The  Court:  That  is  the  corporation  known  as 
Jim  Dandy  Markets,  Inc.? 

Mr.  Menzies:  That  is  correct.  They  succeeded 
to  whatever  interests — 

The  Court:  Whatever  rights  the  fictitious  firm 
name  and  partnership  previously  had? 

Mr.  Menzies:     That  is  right. 

The  Court :     Under  the  policies  ? 

Mr.  Menzies:  [156]     Yes. 

Mr.  Sadicoff:  That  is  right.  And  any  rights 
that  Jim  Dandy  Markets,  the  partnership,  previ- 
ously had. 

The  Court:  Is  one  of  those  agreements  there  a 
transfer  to  the  corporation? 

Mr.  Sadicoff:     No. 
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The  Court :  Why  do  you  not  bring  in  that  agree- 
ment? 

Mr.  Sadieoff :     We  can  produce  it. 

Mr.  Davis:  I  don't  think  there  is  any  contro- 
versy about  it. 

Mr.  Menzies:  There  is  no  controversy  about  it, 
and  therefore  it  is  easier  to  stipulate  to  it. 

The  Court:  It  is  stipulated  that  they  succeeded 
to  all  of  the  rights  and  interests  of  the  partnership 
existing  under  any  and  all  of  these  agreements? 

Mr.  Sadieoff:  As  relating  to  the  so-called  At- 
lantic store,  because  there  was  a  division.  We  had, 
I  think,  eight  or  nine  units. 

The  Court:     As  related  to  the  Atlantic  store? 

Mr.  Sadieoff :     As  related  to  the  Atlantic  store. 

The  Court:     Is  that  stipulated? 

Mr.  Thomas:  I  am  not  admitting  any  third 
party  rights  as  against  my  cross-claim  there  as 
would  make  a  difference  that  I  would  waive  any 
rights  on  the  theory  that  I  have  admitted  there  was 
possibly  an  innocent  third  party  succeeding  to  the 
rights  and  didn't  accept  the  responsibilities.  [157] 

The  Court :  With  that  reservation  is  the  stipula- 
tion agreeable? 

Mr.  Sadieoff:     Yes,  that  is  agreeable. 

Mr.  Menzies:     I  have  no  interest  in  that. 

Mr.  Davis :     That  is  satisfactory  with  me. 

The  Court :     Any  other  documents  ? 

Mr.  Menzies:     Yes,  I  think  one  other  thing. 

Mr.  Sadieoff:  I  think  we  should  have  a  stipula- 
tion as  to  the  value  of  the  building. 
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Mr,  Menzies:     There  is  one  other  document. 

The  Court:     What  about  proof  of  claim? 

Mr.  Menzies:  That  has  all  been  taken  care  of, 
your  Honor,  with  an  adjuster's  agreement  as  to 
the  value  and  the  loss  and  damage.  I  think  that 
that  should  be  in  evidence. 

The  Court:     Where  is  that? 

Mr.  Menzies :     Mr.  Sadicoff  has  that. 

There  is  one  other  item  that  I  don't  want  to  for- 
get and  that  is  the  time  of  payment  in  the  escrow 
clause.  Do  you  have  the  date  of  that,  when  they 
exercised  their  option  after  the  fire? 

Mr.  Sadicoff:  There  wasn't  any  option.  We  are 
not  going  to  stipulate  to  any  option.  There  was  no 
option. 

The  Court:  Are  there  any  documents  prior  to 
the  fire?    All  this  is  before  the  fire? 

Mr.  Menzies:  There  is  none  that  I  know  of.  Do 
you  know  [158]  of  any,  Mr.  Thomas? 

Mr.  Thomas:     No,  I  can't  think  of  any. 

Mr.  Menzies:  Mr.  Sadicoff,  do  you  have  any 
others  ? 

Mr.  Sadicoff:     I  don't  know  of  any. 

The  Court :  Now  you  are  offering  to  stipulate  to 
the  amount  of  the  loss. 

Mr.  Sadicoff:     Here  is  the  adjuster's  agreement. 

The  Court:  What  is  it,  in  duplicate,  triplicate, 
or  what? 

Mr.  Davis :    I  have  never  seen  it. 

Mr.  Sadicoff:     We  stipulated  that  there  is  that 
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other  policy  covering  the  premises,  but  not  the  same 
interests. 

Mr.  Davis:     The  policies  speak  for  themselves. 

Mr.  Menzies:     The  policies  speak  for  themselves. 

Mr.  Davis:  I  will,  for  the  purpose  of  this  case, 
and  for  that  purpose  only,  because  we  don't  know, 
stipulate  that  your  loss  and  damage  was  $32,476.92 
as  shown  here. 

The  Court:     As  a  result  of  the  fire? 

Mr.  Davis:     As  a  result  of  the  fire. 

The  Court:  Is  that  the  loss  and  damage  to  the 
building  now? 

Mr.  Davis:     To  the  building  described. 

Mr.  Sadicoff:     Building  only.     So  stipulated. 

Mr.  Menzies:     So  stipulated. 

Mr.  Thomas:     So  stipulated.  [159] 

The  Court:     Very  well. 

Mr.  Menzies :  I  think  that  should  be  in  evidence, 
that  adjuster's  agreement. 

Mr.  Davis :     That  is  all  there  is  in  it. 

Mr.  Menzies:  I  still  think  it  should  be  in  evi- 
dence. Of  course  the  record  will  show  that  there 
is  other  insurance  in  effect. 

Mr.  Davis:  That  wouldn't  be  binding  on  me  or 
binding  on  anybody. 

The  Court:    Do  you  think  it  is  necessary? 

Mr.  Menzies:     It  does  show  in  the  record. 

Mr.  Thomas:  You  have  two  policies  in  the  rec- 
ord already. 

Mr.  Menzies :     That  is  all. 
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The  Court:  If  you  don't  have  any  objection, 
why  not  put  it  in  evidence? 

Mr.  Davis:  I  am  not  bound  by  anything  in  it 
except  my  stipulation.  They  can  put  it  in  if  they 
want  to.    I  don't  care. 

The  Court:  Then  you  don't  need  to  offer  it  now. 
Just  make  the  stipulation.  We  are  only  taking- 
things  that  everybody  can  stipulate  to. 

Mr.  Sadicoff:  How  about  you,  Mr.  Thomas,  on 
your  proofs? 

Mr.  Thomas:     They  were  made — 

Mr.  Davis:  If  there  weren't  there  will  be  no 
question  raised  on  them  anyway. 

Mr.  Thomas:  The  record  was  in  shape  therr^ 
and  there  is  [160]  a  proof.  There  are  copies  in  tiio 
files. 

Mr.  Davis:     As  between  your  client? 

Mr.  Thomas:     Yes. 

Mr.  Davis:     If  they  were,  it  is  okay  with  vn\ 
but  if  they  were  not  it  is  stipulated  between  yo"!^ 
and  me  that  for  the  purpose  of  this  case  no  question 
is  being  raised  as  to  whether  or  not  proofs  wor 
made. 

Mr.  Thomas:     All  right. 

The  Court:     Those  proofs  will  be  put  in  evido-^ 
the  proofs  of  loss? 

Mr.  Thomas :     Yes. 

Mr.  Davis:     I  don't  know  if  they  were  made  o' 
not. 

The  Court:     Does  this  affect  this? 

Mr.  Menzies:     We  have  no  interest  in  that. 
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Mr.  Sadicoff:     We  have  no  interest  in  it  so  far. 

The  Court :  Very  well.  What  next  can  we  stipu- 
late to? 

Mr.  Menzies:  The  date  that  Jim  Dandy  placed 
a  sum,  I  think  $27,300  or  $27,500,  into  it  after  the 
fire. 

Mr.  Thomas :     No,  it  is  in  the  file. 

Mr.  Sadicoff :     I  think  it  is  alleged  in  the  answer. 

Mr.  Thomas :  I  can't  see  the  purpose  of  it  in  this 
case. 

Mr.  Davis:  I  don't  think  you  stipulated  to 
everything  that  was  in  Mr.  Sadicoff 's  stipulation. 

Mr.  Menzies:    This  is  a  different  matter. 

Mr.  Sadicoff:  Do  you  have  a  copy  of  the  pre- 
pared [161]  stipulation,  Mr.  Menzies? 

Mr.  Menzies  ?  Yes.  I  have  it  right  here  I  think, 
but  I  don't  think  it  is  set  up  in  there.  I  don't 
recall  it. 

Mr.  Thomas:  I  didn't  look  that  up  because  I 
didn't  have  it. 

Mr.  Menzies:     I  looked  for  it. 

Mr.  Sadicoff:  I  am  quite  sure  it  is  in  there. 
Let  me  find  my  copy. 

Mr.  Menzies:  Here  is  the  yellow  copy,  if  that 
will  help  you. 

Mr.  Davis:  I  don't  think  you  put  the  date  of 
that  payment  in  here.  You  just  say,  within  a  few 
days  after  payment  was  received. 

Mr.  Sadicoff:  I  think  we  should  have  a  stipula- 
tion that  as  of  the  date  of  the  fire  the  Jim  Dandy 


162  E.  F.  Srnith  vs. 

Plaintiffs'  Exhibit  No.  1— (Continued) 
Markets,  Inc.,  were  in  possession  of  the  destroyed 
premises. 

Mr.  Davis:     So  stipulated. 

Mr.  Thomas:     Yes,  that  is  the  fact. 

Mr.  Menzies:     That  is  agreeable. 

Can  anybody  fix  the  date  of  that  payment? 

Mr.  Sadicoff :     I  think  I  can. 

Mr.  Davis :  I  think  if  I  were  stipulating  for  Jim 
Dandy  I  would  also  stipulate  the  date  of  the  execu- 
tion and  delivery  of  the  plaintiff's  policy.  But  that 
is  your  business,  Mr.  Sadicoff.  [162] 

Mr.  Menzies:     But  Jim  Dandy  wasn't. 

Mr.  Davis :  They  are  the  predecessor  in  interest. 
Was  the  Jim  Dandy  partnership  or  Jim  Dandy 
Markets  in  possession  of  this  building  at  the  time 
the  plaintiffs'  policies  were  issued? 

Mr.  Sadicoff :  Our  successors  were  in  possession. 
At  the  time  these  policies  were  issued  the  partner- 
ship known  as  Jim  Dandy  Markets,  Inc.,  was  in 
possession  of  the  premises,  and  at  the  time  of  the 
fire  the  successor,  as  relating  to  the  Atlantic  Store 
of  Jim  Dandy  Markets,  Inc.,  were  in  possession  of 
the  premises. 

The  Court:     Is  that  stipulated  to? 

Mr.  Menzies:  We  stipulated,  your  Honor,  that 
at  the  inception  the  policies  went  to  the  partnershij) 
and  that  Jim  Dandy  Markets — 

The  Court:  He  is  now  asking  to  stipulate  that 
they  were  in  possession  of  these  premises  when  the 
policies  were  issued. 
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Mr.  Menzies:  That  I  don't  know,  your  Honor. 
I  would  have  to  rely  on  Mr.  Thomas  and  Mr. 
Sadicoff. 

Mr.  Thomas:  The  facts  are,  as  I  understand 
them  (and  I  think  it  was  so  recited  in  your  pro- 
posed stipulation,  Mr.  Sadicoff)  that  the  agreement, 
supplemental  agreement,  was  executed  July  .1st  and 
that  you  took  inventory  over  the  holidays,  including 
the  Fourth,  and  went  into  possession  at  7:00  o'clock 
on  the  morning  of  the  5th  when  you  opened  the 
doors.  [163] 

Mr.  Sadicoff:     That  is  right. 

Mr.  Menzies :  If  that  is  the  fact,  I  am  perfectly 
willing  to  stipulate. 

Mr.  Thomas:  Beginning  the  morning  of  the  5th 
of  July  1945. 

The  Court:  Very  well.  The  stipulation  will  be 
that  at  the  beginning  of  the  morning  of  the  5th  of 
July  1945,  up  to  the  date  of  the  fire,  Jim  Dandy 
Markets,  Inc.,  or  their  predecessor  in  interest,  Jim 
Dandy  partnership,  were  in  possession  continuously. 

Mr.  Menzies:     That  is  satisfactory. 

Mr.  Sadicoff:     That  is  right. 

Now  on  the  19th  day  of  March  1947,  which  is 
subsequent  to  the  date  of  the  fire,  all  amounts  due 
under  the  supplementary  agreement  marked  Ex- 
hibit C  and  attached  to  the  answer  of  the  defendant 
Jim  Dandy  Markets,  Inc.,  to  the  cross-claim  of 
E.  F.  Smith  were  paid. 

The  Court:  What  is  that,  up  to  the  date  of  the 
fire? 
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Mr.  Menzies:     That  was  after  the  fire. 
The    Court:     You    fixed    some    date    when    you 
started  out? 

Mr.  Sadicoff:     Will  the  reporter  read  my  state- 
ment? 

(The  record  referred  to  was  read  by  the  re- 
porter as  follows: 

(^'Now  on  the  19th  day  of  March  1947,  which 
is  subsequent  to  the  date  of  the  fire,  all  amounts 
due  [164]  under  the  supplementary  agreement 
marked  Exhibit  C  and  attached  to  the  answer 
of  the  defendant  Jim  Dandy  Markets,  Inc.,  to 
the  cross-claim  of  E.  F.  Smith  were  paid.'') 
Mr.  Sadicoff  (Continuing) :  Due  or  to  become 
due.     In  other  words,  we  paid  them  the  siun  of. 

The  Court:     If  it  was  all  that  was  due,  it  would 
become  due. 

Mr.  Sadicoff:     That  is  what  I  said,  due  or  to  be- 
come due. 

The    Court:     Do   you   know   exactly   how   much 
money  you  paid? 

Mr.  Menzies :     It  shows  on  Exhibit  D,  on  page  3d. 
Mr.  Sadicoff:     $27,300. 

Mr.  Menzies:     It  shows  here  in  the  escrow  $22,- 
400.    Now  which  is  correct? 

Mr.  Davis:  It  doesn't  make  any  difference. 
Mr.  Thomas:  It  might,  but  to  get  it  clear,  I 
think  that  amount  is  the  amount  that  was  paid  sub- 
sequent to  the  fire  and  the  difference  between  that 
and  $27,300  being  the  amount  that  was  paid  prior 
to  the  fire. 
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Mr.  Sadicoff :     That  is  right. 

Mr.  Thomas:  As  credited  against  the  Atlantic 
store,  all  these  stipulations  going  to  the  Atlantic 
store  only. 

The  Court:  Let  me  state  the  stipulation,  as  I 
understand  it:  that  on  March  19,  1947,  $22,400  was 
paid  by  whom  to  whom?  [165] 

Mr.  Sadicoff:  By  Jim  Dandy  Markets,  Inc.,  to 
Morrison  Escrow  Company,  the  escrow  holder  for 
the  account  of  E.  F.  Smith. 

The  Court :  In  accordance  with  the  terms  of  the 
supplemental  agreement  and  credit  applications — 

Mr.  Sadicoff:    And  that— 

The  Court:  Just  a  minute —  in  accordance  with 
the  escrow  agreement  and  instructions. 

Mr.  Sadicoff :  No,  in  accordance  with  the  supple- 
mentary and  modified  agreement  and  escrow  in- 
structions. 

Mr.  Menzies:    That  is  satisfactory. 

The  Court:    Is  that  agreeable? 

Mr.  Davis:    That  is  agreeable. 

Mr.  Thomas:  That  is  agreeable  as  to  a  fact.  As 
to  its  materiality,  we  can  argue  that,  I  understand. 

The  Court:  You  just  stipulate  that  that  much 
money  was  paid  on  that  date  ? 

Mr.  Sadicoff:  And  upon  the  payment  of  that 
amount  it  constituted  full  payment  under  the  sup- 
plementary and  modified  agreement  and  the  escrow 
instructions  of  the  sum  of  $27,300  due  Mr.  Smith 
from  Jim  Dandy  Markets,  Inc.,  with  respect  to  the 
Atlantic  store. 
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Mr.  Menzies :  That  is  something  that  is  a  matter 
between  yourself  and  Smith  and  is  no  concern  of 
the  plaintiffs. 

The  Court:  You  are  stipulating  to  the  legal  ef- 
fect of   [166]   it? 

Mr.  Sadicoff :  That  is  a  fact,  isn't  it,  Mr.  Thomas? 

Mr.  Thomas:  That  is  the  legal  effect,  I  think, 
the  way  you  stated  it.  You  paid  it  and  whatever 
purpose  you  had  or  what  legal  effect  it  had,  I  am 
not  going  to  stipulate  to. 

The  Court:  Just  the  statement  that  it  was  paid. 
You  can  argue  later  it  was  in  compliance  with  the 
agreement. 

Mr.  Sadicoff :    That  is  satisfactory. 

Mr.  Davis:    Off  the  record. 

(Here  followed  informal  discussion  outside 
the  record.) 

The  Court:    What  is  next? 

Mr.  Thomas :  To  round  that  out,  that  would  show 
then  the  difference  between  that  and  $27,300  would 
be  the  amount  that  was  credited  against  the  pay- 
ment on  the  Atlantic  market  prior  to  the  time  of 
the  fire. 

Mr.  Sadicoff :    That  is  right. 

The  Court :    What  amount  was  that  ? 

Mr.  Menzies :  It  is  the  difference  between  $27,300 
and  $22,400. 

Mr.  Thomas:    All  right. 

Mr.  Menzies:  That  would  be  under  the  original 
agreement,  your  Honor. 

The  Court :    That  prior  to  the  fire  there  was  paid 


Jim  Dandy  Markets,  Inc.,  et  al.,  Etc,         167 

Plaintiffs'  Exhibit  No.  1— (Continued) 
the  difference  between  $27,300  and  $22,400,  is  that 
right? 

Mr.  Sadicoff :    That  is  right.  [167] 

Mr.  Davis:  May  I  ask  this,  is  there  any  con- 
troversy between  Jim  Dandy  and  Smith  on  the 
question  as  to  whether  or  not  the  Jim  Dandy  Mar- 
kets had  up  to  the  date  of  the  fire  fully  complied 
with  all  the  terms  of  the  two  contracts  and  the 
escrow  instructions? 

Mr.  Sadicoff:    There  is  no  controversy. 

Mr.  Thomas:    No. 

Mr.  Davis:    They  kept  their  payments  up  in  full? 

Mr.  Sadicoff :  Yes,  sir.  As  a  matter  of  fact,  they 
anticipated  them. 

The  Court:    Is  that  stipulated  to? 

Mr.  Thomas:    Yes. 

The  Court:  Prior  to  the  date  of  the  fire  there 
was  no  default  in  the  contracts? 

Mr.  Thomas :  That  was  stipulated  to  once  earlier, 
I  believe. 

Mr.  Davis:  Nobody  signed  the  stipulation.  You 
mean  today? 

Mr.  Thomas:    Yes. 

Mr.  Davis:    I  missed  it  then. 

The  Court:    What  is  next? 

Mr.  Menzies:  That  the  execution  of  the  various 
documents  that  have  been  agreed  to  in  here,  with 
the  exception  of  the  two  insurance  policies  issued  by 
plaintiffs  herein,  took  place  and  transpired  without 
the  knowledge  or  consent  of  the  [168]  two  plaintiffs. 

Mr.  Sadicoff:    We  won't  stipulate  to  that. 
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Mr.  Menzies:  Then  may  I  inquire,  what  objection 
there  is  to  that  stipulation  or  what,  if  any,  proof 
counsel  may  have  that  we  did  have  knowledge  ? 

The  Court:    What  is  the  materiality  of  that? 

Mr.  Menzies:  The  materiality  is  this,  your 
Honor,  that  if  counsel  is  endeavoring  to  show  a 
waiver  of  the  conditions  of  the  policy  in  so  far  as 
sole  and  unconditional  ownership  is  concerned  on 
the  part  of  the  company  prior  to  or  at  the  time  of 
the  execution  of  the  contracts  of  insurance,  that  that 
is  not  admissible  as  a  matter  of  law  and  is  not 
material  to  these  issues.  That  is  why  I  ask  for  that 
stipulation,  because  there  can  be  no  waiver  of  the 
conditions  prior  to  the  execution  of  the  contracts 
or  prior  to  the  fire.  You  can  only  waive  the  condi- 
tions after. 

The  Court :  I  see.  He  refuses  to  stipulate,  so  we 
will  have  to  stipulate  to  something  else. 

What  else  do  you  have? 

Mr.  Menzies:  Then  we  would  like  to  know  this, 
your  Honor,  upon  what,  if  anything,  he  intends  to 
rely  upon  that  in  order  that  the  trial  may  be  short- 
ened and  we  may  be  in  a  position  to  meet  this  issue. 

Mr.  Sadicoff:  I  don't  know  that  I  am  called 
upon  to  disclose  by  what  witnesses  we  are  going  to 
prove  that  not  to  [169]  be  the  fact.  In  the  first 
place,  I  deem  it  absolutely  immaterial  anyhow.  In 
the  second  place,  if  it  is  material,  we  can  show,  I 
am  satisfied  by  a  witness,  that  that  is  not  the  fact. 

The  Court:  You  expect  to  offer  proof  on  the 
plaintiffs'  case  that  you  had  no  notice  or  knowledge? 
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Mr.  Menzies:  That  is  right.  It  is  a  matter  of 
law,  your  Honor. 

The  Court:  I  mean,  you  expect  to  prove  that 
fact? 

Mr.  Menzies:  That  is  correct.  That  is  why  I 
expect  him  to  stipulate  to  those  facts.  If  he  con- 
tends that  there  was  a  waiver  I  think  we  have  a 
right  to  know  it  and  the  Court  has  a  right  to  know 
it  because  it  will  materially  affect  the  length  of  the 
trial.    As  a  matter  of  law  it  is  not  material. 

The  Court:  Is  there  a  provision  in  the  policy  to 
the  effect  that  they  are  the  sole  owners  ? 

Mr.  Menzies:     Yes,  there  is,  your  Honor. 

Mr.  Sadicoff:  But,  Judge,  under  the  cases  we 
don't  have  to  be  the  sole  and  unconditional  owner 
in  that  no  one  else  has  an  interest.  Under  the  cases, 
they  are  legion  to  the  effect  that  under  a  provision 
such  as  we  have  in  this  policy  that  the  assured  must 
be  the  sole  and  unconditional  owner.  The  cases  hold 
that  a  conditional  vendee  is  the  sole  and  uncondi- 
tional owner  of  the  policy. 

The  Court:    Of  the  property.  [170] 

Mr.  Sadicoff:  Of  the  property.  There  just  isn't 
any  doubt  about  it.    Isn't  that  right,  Mr.  Davis? 

Mr.  Davis :    I  know  of  no  case  to  the  contrary. 

Mr.  Menzies :  That  is  true  if  you  have  a  general 
principle  of  law,  but  you  don't  have  that  here  under 
the  evidence  that  is  here,  and  that  is  why,  if  counsel 
is  contending  that  there  was  a  waiver  of  that  condi- 
tion prior  to  the  time  of  loss,  that  will  materially 
affect  the  time  of  trial.    I  think  the  Court  should 
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know  that  because  I  have  an  answer  to  it  here  that 
came   out   of  this  very  court,  that  is,   the   Ninth 
Circuit. 

Mr.  Davis :    What  case  is  that  ? 

Mr.  Sadicoff :    What  case  is  that? 

Mr.  Menzies:  That  is  your  Fidelity  Union  Fire 
Insurance  Co.  v.  Kelleher,  13  F.  (2d)  745;  and  to 
the  same  effect  is  the  Great  American  Insurance 
Company  v.  Johnson,  25  F.  (2d),  rehearing  denied 
in  27  F.  (2d)  71,  and  certiorari  was  denied  in  49 
Supreme  Court  29,  278  U.  S.  629,  73  L.  Ed.  548. 

It  was  held  there  that  a  breach  of  an  uncondi- 
tional and  sole  ownership  warranty  cannot  be  met 
by  preliminary  proof  of  agent's  knowledge  or  true 
ownership  in  an  action  at  law  on  the  policy  provid- 
ing that  no  agent  can  verbally  waive  terms  thereof. 

Mr.  Davis:  Those  cases  are  all  tried  before  our 
case  of  Smith  v.  Tyson.  We  have  to  start  back  and 
pioneer  again. 

Mr.  Sadicoff:  You  have  to  follow  the  State  de- 
cisions [171] 

Mr.  Menzies:  That  is  true,  but  your  very  State 
decision  that  came  up  here  under  a  California  pol- 
icy, under  California  law. 

The  Court:  It  might  have  got  to  the  Federal 
Court,  but  it  is  the  State  Court's  construction  of  it 
rather  than  the  Federal  Court's  construction  of  it. 

Mr.  Menzies:    That  is  true. 

Mr.  Sadicoff :  What  State  case  are  you  referring 
to? 

Mr.  Menzies:     I  am  referring  to  this  first  one 
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here  that  came  up,  this  first  noted  case.    I  believe 
that  that  still  is  the  law. 

Mr.  Davis :  I  think  your  general  statement  might 
be  true,  but  not  as  it  relates — I  am  arguing  Mr. 
Sadicoff's  case  because  it  is  partially  mine. 

The  Court :  If  that  were  the  law,  how  could  any- 
body who  is  bu}dng  a  house  under  a  trust  deed  in- 
sure his  property? 

Mr.  Menzies:  That  is  because  they  have  either 
a  mortgage  clause  indorsement  on  it  or  they  have 
what  they  started  out  to  have  here,  a  loss  payable 
clause,  and  then  cancel  it  off. 

Mr.  Davis :  No,  the  reason  for  that,  Mr.  Menzies, 
is  that  a  trust  deed  and  a  mortage  is  different  from 
a  deed  of  contract. 

Mr.  Menzies :  Furthermore  there  is  this,  that  title 
would  not  pass  from  the  conditional  vendee  under 
the  facts  in  this  case  if  it  were  a  conditional  sales 
contract  until  the  close  [172]  of  escrow,  and  there 
is  a  California  case  on  that  particular  point. 

Mr.  Davis :  I  think  you  will  find  the  cases  hold 
this,  and  almost  imanimously — 

Mr.  Menzies:    May  I  finish? 

Mr.  Davis :    Excuse  me. 

Mr.  Menzies:  This  California  case  is  a  rather 
recent  one.  It  is  Vierneisel  v.  Rhody  Land  Insurance 
Company,  175  Pac.  (2d)  63.  That  was  decided  De- 
cember 12,  1946,  and  it  holds  that  title  did  not  pass 
until  the  close  of  escrow  and  that  the  title  still 
vested  in  the  vendor  and  it  didn't  abrogate  the 
vendor's  rights  and  that  the  vendee  had  no  right 
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to  the  proceeds  of  that  policy  or  any  interest  therein. 

Mr.  Davis:  That  was  decided  on  the  particular 
facts. 

Mr.  Sadicoff :  As  a  matter  of  fact,  you  have  a 
code  section  that  holds  under  your  uniform  sales  act 
that  under  a  conditional  sales  contract  the  loss  of 
the  property  falls  upon  the  conditional  vendee  and 
not  upon  the  conditional  vendor. 

Mr.  Thomas:    Let  me  put  my  oar  in. 

In  the  first  place,  as  submitted  by  our  cross-claim, 
whether  this  building  was  a  part  of  the  contract, 
whether  it  was  a  conditional  sales  contract  or  was 
not,  that  is  a  factual  situation. 

The  Court:  We  are  not  going  to  argue  the  law 
here.  Do  you  have  any  more  stipulations?  Mr. 
Sadicoff*  refused  your  [173]  stipulation. 

Mr.  Menzies:    That  is  the  only  thing  I  had. 

The  Court:  Do  you  have  any  more  stipulations 
that  you  want  to  ask,  any  of  you  ? 

Mr.  Menzies:  I  think  we  should  know  whether 
we  should  be  prepared  on  that  issue,  if  there  is 
going  to  be  a  contest  on  it. 

The  Court :  Apparently  his  position  is  that  it  is 
immaterial. 

Mr.  Menzies:  Then  there  will  be  no  contest  on 
that,  as  I  understand  it. 

The  Court:  I  suppose  if  you  offer  the  evidence 
and  he  objects  on  the  ground  it  is  immaterial  and 
I  rule  on  it,  I  rule  that  it  is  material,  then  he  will 
have  to  defend.  But  I  will  decide  that  at  that  time. 

Mr.  Menzies:     No,  I  think  it  is  the  other  way 
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around.  I  think  up  to  the  present  moment  that  a 
prima  facie  case  has  been  made  out  by  the  plaintiffs 
here  in  view  of  these  stipulations  and  if  counsel  is 
contending  that  there  was  a  waiver  of  that  sole  and 
unconditional  ownership  at  the  inception  of  the 
policy  and  prior  to  the  loss,  then  it  is  a  question  of 
whether  that  is  material  as  a  matter  of  law,  and 
that  will  materially  affect  the  time  of  trial. 

The  Court :  Do  you  have  any  other  stipulations 
of  fact? 

Mr.  Thomas:  I  can  ask  one,  and  that  is  about 
the  policy  [174]  on  the  equipment  in  the  store 
which  was  a  subject  matter  directly  of  this  contract, 
if  it  was  carried  with  the  loss  payable  clause  and 
was  paid  by  agreement  between  your  people  and 
Mr.  Smith.  I  hadn't  discussed  that  before  but 
from  my  cross-claim  I  think  it  is  material. 

Mr.  Davis:     Is  that  in  the  written  agreements? 

Mr.  Thomas:  Yes,  it  is  in  the  agreements,  that 
there  will  be  a  policy  on  the  equipment  and  that  it 
will  be  carried  with  a  loss  payable  clause.  I  under- 
stand that  it  was  a  fact  that  it  was  done  and  that 
the  policy  was  paid  by  agreement  with  the  parties, 
that  is,  both  of  them  signed  off. 

Mr.  Davis:  Under  your  cross-claim  it  is  really 
an  action  for  reformation  of  these  agreements. 

Mr.  Sadicoff :  That  this  Court  has  no  jurisdiction 
to  entertain  that  too. 

Mr.  Davis:    That  is  another  serious  point. 

The  Court:  What  are  you  doing  here  then?  If 
they  are  properly  in  court  on  the  other  matter  I 
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think  I  can  entertain  the  jurisdiction  of  that  matter 
as  an  incident  to  the  entire  disposition  of  the  litiga- 
tion because  under  the  statutes  and  under  the  new 
rules  and  under  the  cross-claims  in  interpleader, 
if  you  are  in  court  on  one  thing  you  are  in  court 
on  the  whole  controversy.  At  least  that  is  what  I 
ruled  in  the  matter  of  Mallonee  v.  Pahey. 

Mr.  Menzies:  The  Ninth  Circuit  held  about  the 
same  in  a  [175]  recent  case. 

Mr.  Sadicoff ;  Mr.  Thomas,  will  it  be  stipulated 
also  that  at  no  time  from  and  after  the  5th  of  July 
1945  to  the  date  that  the  building  known  as  the 
Atlantic  store  was  destroyed  by  fire  on  January  14, 
1947,  at  no  time  subsequent  thereto  did  Smith  ask, 
demand  or  receive  any  rents  for  the  use  or  oc- 
cupancy of  said  building  or  of  the  land  upon  which 
said  building  was  situated,  and  all  rents  and  taxes, 
including  the  taxes  on  the  building  that  were  due 
and  payable  under  the  leases  covering  it,  were  paid 
by  Jim  Dandy  Markets,  a  partnership,  or  Jim 
Dandy  Markets,  Inc.   ? 

Mr.  Thomas:  That  isn't  correct  as  to  the  taxes. 
There  was  no  separate  agreement  or  demand  for 
rent,  I  will  go  that  far,  but  the  taxes,  that  statement 
is  not  correct  and  I  won't  stipulate  to  it. 

Mr.  Sadicoff :    You  will  stipulate  though — 

Mr.  Thomas :  There  was  no  demand  for  any  pay- 
ment of  rent  or  otherwise  other  than  as  provided 
in  the  agreement. 

Mr.  Sadicoff :    And  no  rents  were  paid  to  him. 

Mr.  Thomas:     Whatever  rents  were  there  called 
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for,  and  there  were  rents  paid  on  the  land  and  they 
were  paid  by  Jim  Dandy  Markets  or  their  pre- 
decessors. The  lease  itself  called  for  rent  and  you 
were  a  sub-lessee — that  is  another  document  that 
maybe  ought  to  be  in  for  our  cross-claim — that  there 
was  a  sub-lease  under  the  original  agreement.  [176] 

The  Court:    There  is  still  another  document? 

Mr.  Thomas:  I  just  remembered.  For  the  pur- 
pose of  our  cross-claim  there  is. 

The  Court:  Is  that  stipulation  agreeable  to  you 
as  Mr.  Thomas  stated  it? 

Mr.  Sadicoff :  You  excepted  the  taxes.  Otherwise 
my  stipulation  is  agreed  to? 

Mr.  Thomas :  I  have  forgotten  exactly.  I  restated 
it  the  way  it  would  be  satisfactory.  I  think  you  had 
some  legal  conclusions  in  there  again. 

Mr.  Sadicoff:  No.  What  I  was  doing,  Mr. 
Thomas,  was  reading  from  the  stipulation  of  facts 
that  I  had  prepared. 

Mr.  Thomas :  It  had  some  conclusions  of  law  in 
it  too. 

Mr.  Sadicoff:  Let  me  read  it  over  again.  That 
at  no  time  from  the  first  day  of  July  1945  to  the 
date  that  the  building  known  as  the  Atlantic  store 
was  destroyed  by  fire  on  January  14,  1947,  and  at 
no  time  subsequent  thereto  did  the  defendant  E.  F. 
Smith  ask,  demand  or  receive  any  rents  for  the  use 
and  occupancy  of  said  building  or  the  land  upon 
which  said  building  was  situated. 

Mr.  Thomas :  Other  than  as  covered  in  the  agree- 
ments.   If  you  will  put  that  in,  I  will  stipulate  to  it. 
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Mr.  Sadicoff :  Will  you  stipulate  to  this,  will  you 
add  further,  and  that  the  rents  that  were  due  under 
the  two  leases  from  and  after  the  first  day  of  July 
1945  were  paid  to  [177]  the  respective  lessors  named 
in  said  leases? 

Mr.  Thomas:  I  don't  object  to  stipulating.  We 
have  covered  it.  It  was  not  in  default.  Jim  Dandy 
Markets  or  its  predecessors  were  not  in  default  at 
the  time  of  the  fire.  Whatever  they  were  obligated 
to  do  they  had  done. 

Mr.  Menzies :  What  about  the  payment  of  taxes  ? 
Who  paid  those? 

Mr.  Sadicoff :  We  paid  the  taxes  and  we  paid  the 
taxes  on  the  building. 

Mr.  Thomas :    We  are  not  stipulating  to  it. 

Mr.  Sadicojff:    All  right. 

The  Court:    What  next? 

Mr.  Thomas:  I  didn't  get  an  answer  to  my  re- 
quest as  to  the  insurance  on  the  facilities  and  equip- 
ment. 

Mr.  Sadicoff :  There  was  a  policy  upon  the  equip- 
ment in  which  Jim  Dandy  Markets,  a  partnership, 
and  subsequently  Jim  Dandy  Markets,  Inc.,  was 
named  as  the  assured  and  E.  F.  Smith  was  named 
as  his  interests  would  appear. 

Mr.  Menzies:    Under  a  loss  payable  clause. 

Mr.  Sadicoff :    Under  a  loss  payable  clause. 

Mr.  Thomas:  Which  were  issued  in  accordance 
with  the  agreement. 

Mr.  Davis :    That  is  a  conclusion. 

The  Court:    Is  that  agreeable? 
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Mr.  Sadicoff :    Yes,  sir.  [178] 

The  Court:    And  that  the  losses  were  paid? 

Mr.  Thomas:  The  losses  were  paid  under  that 
policy. 

The  Court :  Under  that  policy  and  agreed  to,  ac- 
cepted by  everybody,  is  that  right? 

Mr.  Sadicoff :  Wait  a  minute.  That  is  not  true. 
The  losses  were  payable  by  the  insurance  company. 

Mr.  Menzies :    In  accordance  with  their  contract. 

Mr.  Sadicoff:    In  accordance  with  their  contract. 

Mr.  Thomas:  Which  would  mean  of  course  that 
they  both  signed  off  if  they  were  both  on  there.  All 
right. 

Mr.  Sadicoff:  As  a  matter  of  fact,  Smith  didn't 
sign  anything. 

Mr.  Menzies :    He  would  have  to  sign  the  draft. 

Mr.  Sadicoff :    He  signed  the  draft,  that  is  right. 

Mr.  Davis:    Who  got  the  money? 

Mr.  Sadicoff :  We  got  the  money  and  paid  it  to 
Smith. 

Mr.  Thomas:  Do  you  know  the  amount  of  the 
policy  and  the  amount  that  was  collected? 

Mr.  Sadicoff:  I  think  I  got  a  check  for  about 
175,000. 

The  Court:    Is  that  material? 

Mr.  Sadicoff:    I  don't  think  it  is  material. 

Mr.  Davis:    I  don't  see  where  it  is  material. 

The  Court :    Let  us  omit  it  then. 

Mr.  Menzies:  The  only  part  material  is  the  loss 
payable  clause.  [179] 

The  Court:    What  next? 
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Mr.  Sadicoff ;  That  following  March  19,  1947  the 
Morrison  Escrow  Company  delivered  to  Jim  Dandy 
Markets,  Inc.,  the  following  documents  that  are  at- 
tached to  the  answer  of  the  defendant  Jim  Dandy 
Markets,  Inc.,  to  the  cross-claim  of  defendant  E.  F. 
Smith:  Exhibit  A,  Exhibit  B,  Exhibit  C,  Exhibit  E 
and  Exhibit  F.   I  left  out  the  escrow  instructions. 

Mr.  Thomas:    Did  that  include  the  agreement? 

The  Court:    Supplemental  agreement. 

Mr.  Thomas :    Was  that  delivered  on  that  date  ? 

Mr.  Sadicoff:    Yes. 

Mr.  Thomas:  I  will  have  to  accept  your  state- 
ment that  that  is  the  fact.  I  don't  know  it.  I  don't 
question  it.  That  was  on  the  19th  of  March  at  the 
time  you  paid  the  Atlantic  store  only? 

Mr.  Sadicoff :  No,  I  think  you  are  right.  I  want 
to  amend  that.  Not  Exhibit  C.  That  is  the  supple- 
mentary and  modified  agreement.  But  the  other 
exhibits  that  I  have  recited. 

Mr.  Thomas:  The  exhibits  you  have  described 
are  the  two  leases  and  the  assignment. 

Mr.  Sadicoff :  Two  leases,  assignment  and  bill  of 
sale. 

Mr.  Thomas:    All  right.    So  stipulated. 

The  Court:    Very  well. 

Mr.  Thomas:  Again  the  materiality  of  it  is  a 
legal  question  [180]  to  be  argued  when  we  brief  it. 

Mr.  Sadicoff:  That  on  the  30th  day  of  July  1947 
any  sums  unpaid — strike  that  out. 

That  on  the  30th  day  of  July  1947  the  balance 
due  on  the  sum  of  $225,000,  as  required  to  be  paid 
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by  the  supplementary  and  modified  agreement,  was 
paid  to  the  Morrison  Escrow  Company  for  and  on 
behalf  of  Smith  and  a  few  days  thereafter  Morri- 
son Escrow  Company  paid  such  amount  to  E.  F. 
Smith. 

Mr.  Thomas :  I  understand  he  has  been  paid  but 
I  haven't  gone  into  that.  I  didn't  see  where  it  would 
fit  into  this  case.  I  have  no  objection  to  accepting 
your  figures  as  to  the  date  or  the  figures. 

The  Court:  You  stipulate  to  it  but  object  to  its 
materiality? 

Mr.  Thomas:    Yes. 

The  Court:    Very  well.    It  is  so  stipulated. 

Is  that  all?    Do  you  have  anything  more? 

Mr.  Sadicoff :    I  don't  think  so. 

The  Court:  Do  you  have  any  more  requests  for 
stipulation  ? 

Mr.  Menzies :    Yes. 

Mr.  Thomas:  Could  I  check  the  date  that  that 
was  paid? 

Mr.  Sadicoff :    July  30,  1947. 

Mr.  Thomas :  That  was  a  couple  of  weeks  after 
the  payment  on  the  Atlantic  market?  [181] 

Mr.  Sadicoff:  The  Atlantic  market  was  made  in 
March. 

Mr.  Thomas:  That  is  what  I  was  trying  to  get 
straight. 

Mr.  Sadicoff:  I  have  a  letter  to  the  Morrison 
Escrow  Company  on  it. 

Mr.  Thomas:  Let  it  go.  I  don't  see  the  ma- 
teriality except  it  did  come  some  time  after  the  pay- 
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ment  on  the  Atlantic  store.  They  were  not  at  all 
together.     I  am  willing  to  let  it  go  that  way. 

Mr.  Sadicoff :  Supposing,  Mr.  Thomas,  that  we 
have  that  stipulation  subject  to  your  right  to  with- 
draw the  stipulation  if  you  find  out  it  is  not  the 
fact? 

The  Court:    AU  right. 

Mr.  Thomas:  If  we  found  we  made  a  mistake 
there  wouldn't  be  any  question  of  getting  it  changed. 

The  Court :  You  have  no  requests  for  stipulation, 
Mr.  Thomas? 

Mr.  Thomas:    No. 

The  Court :    And  you,  Mr.  Davis  ? 

Mr.  Davis:    No. 

Mr.  Menzies:  That  is  all  of  the  documents,  save 
and  except  the  two  insurance  policies  that  have  been 
offered  and  received  in  evidence  here;  that  the  two 
plaintiffs  had  no  knowledge  of  their  execution  and 
were  not  parties  thereto. 

Mr.  Sadicoff:    We  will  not  stipulate  to  that. 

The  Court :    That  is  the  one  you  started  out  with. 

Mr.  Menzies :    They  speak  for  themselves  anyway. 

The  Court:    He  says  he  will  not  stipulate  to  it. 

Do  you  have  any  other  stipulation  ? 

Mr.  Menzies:    No. 

The  Court:  Very  well.  Now  you  have  all  those 
stipulations  out  of  the  way. 

Mr.  Sadicoff:    When  do  we  go  to  trial? 

The  Court :  Do  you  expect  to  make  a  motion  for 
a  summary  judgment? 

Mr.  Menzies :    I  believe  I  will.    I  want  the  tran- 
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script  written  up,  and  I  would  like  copies  of  these 
documents.    Then  I  will  read  it  over  and  endeavor 
to  make  a  motion  for  summary  judgment  if  we  can. 

The  Court :  I  will  give  you  a  trial  date  now  any- 
how. January  27th  for  trial.  How  long  will  it  take  % 
Two  days? 

Mr.  Thomas :  Two  days,  I  guess.  We  can  finish 
in  one. 

Mr.  Davis:  Don't  you  think  we  ought  to  discuss 
the  modus  operandi  a  little  bit?  Mr.  Thomas  filed 
a  cross-claim  for  reformation  of  all  these  contracts. 
Mr.  Sadicoff  denies  his  reformation.  The  insurance 
company  is  kind  of  on  the  outside  looking  in. 

Mr.  Sadicoff :  It  will  take  longer  than  that.  You 
had  better  figure  four  days. 

Now  at  the  time  of  trial  I  suppose  that  the  cross- 
claim  for  reformation  should  be  tried  first.  [183] 

Mr.  Menzies:    I  believe  that  is  correct. 

Mr.  Thomas:  If  we  really  brief  this  motion  for 
judgment  on  the  pleadings,  if  he  makes  one,  if  Mr. 
Menzies  carries  through  and  makes  one,  and  we 
brief  that  it  may  simplify  the  issues  very  much  be- 
cause of  clarifying  the  legal  issues  and  the  facts 
that  are  on  these  documents. 

Mr.  Menzies:  Better  give  some  thought  to  this, 
that  it  may  very  well  complicate  your  situation  if 
your  reformation  is  tried  first.  That  may  dispose 
of  the  whole  matter. 

Mr.  Thomas :  Yes,  it  may  save  a  lot  of  arguments 
on  the  law.  That  is  true. 

Mr.  Menzies:    That  is  correct. 
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Mr.  Davis :  You  are  going  to  decide  whether  you 
can  make  a  motion  for  summary  judgment?  You 
are  going  to  be  pretty  good  if  you  can  do  it,  but  it 
is  worth  trying.    Maybe  you  can  get  rid  of  it. 

The  Court:  I  couldn't  give  you  a  summary  judg- 
ment if  I  have  to  decide  the  reformation  first. 

Mr.  Menzies:  What  would  be  the  use  of  making 
that  until  after  the  determination  of  the  question 
of  reformation  ?   Then  you  could  make  it. 

The  Court:  I  would  not  want  to  take  this  two 
bites  at  a  time.  I  would  like  to  have  all  the  evidence 
to  be  put  in  and  to  be  done  at  the  time  of  trial. 

Mr.  Thomas :  I  am  willing  to  lead  off,  that  is,  on 
the  [184]  question  of  my  cross  bill,  and  then  after 
that  evidence  is  in  we  can  take  up  what  is  left. 

Mr.  Menzies:  Could  we  agree  on  this,  in  so  far 
as  the  plaintiffs  are  concerned,  that  the  prima  facie 
case  has  been  established  in  the  light  of  the  stipula- 
tion here?    That  would  save  considerable  time. 

Mr.  Davis:    A  prima  facie  case  for  what? 

Mr.  Sadicoff :    Prima  facie  case  for  what? 

Mr.  Menzies:    That  a  controversy  does  exist. 

The  Court:  I  will  set  it  for  trial  on  that  date 
anyhow.  I  think  Mr.  Menzies'  stipulation  that  a 
controversy  exists,  that  is,  a  prime  facie  case,  or 
just  that  a  controversy  exists,  that  that  puts  Mr. 
Thomas  in  court,  because  if  no  controversy  exists 
you  cannot  intervene. 

Mr.  Thomas :  That  is  right.  That  is  one  advan- 
tage I  thought  there  would  be  if  you  wanted  to 
make  that  motion.   What  I  didn't  want  to  do  is  try 
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all  this  and  get  a  decision  that  there  wasn't  any 
controversy  or  that  he  wasn't  in  court  for  some  rea- 
son that  didn't  settle  the  things  that  I  had  been 
trying. 

The  Court:  Is  there  an  issue  raised  by  anybody's 
answer  that  there  is  no  controversy? 

Mr.  Davis:  Yes,  I  have  raised  it.  There  is  no 
controversy  between  me  and  the  other  insurance 
companies,  which  is  the  only  issue  that  I  have  had 
so  far.  [185] 

Mr.  Sadicoff:  There  is  no  controversy  between 
the  plaintiffs  and  us  in  connection  with  this  re- 
formation.   There  couldn't  be. 

The  Court :  In  connection  with  the  issues  raised 
in  his  complaint? 

Mr.  Menzies :    That  is  right. 

Mr.  Thomas:  Yes.  I  don't  follow  that  because 
a  decision  on  this  reformation  would  certainly  re- 
dound for  him  or  against  him  very  directly  and 
distinctly. 

Mr.  Sadicoff:  He  couldn't  bring  an  action  to 
reform. 

Mr.  Davis:  However,  isn't  it  not  so  much  a  ques- 
tion of  reformation  with  the  Court  but  as  to  where 
the  true  facts  lie? 

Mr.  Sadicoff:  No,  because  of  the  fact  that  the 
documents  as  now  in  existence,  in  my  opinion — and 
I  think  in  Mr.  Thomas'  opinion  because  otherwise 
he  wouldn't  have  brought  an  action  for  reformation 
— that  this  assignment  conveys  to  us  this  building. 

The  Court:    What  I  am  trying  to  get  at  now  is 
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his  complaint.   He  comes  in  and  says  that  a  con- 
troversy has  arisen  between  you  and  Smith  as  to 
who  is  to  get  the  money,  isn't  that  right? 

Mr.  Menzies:    Yes. 

Mr.  Sadicoff:  He  says  he  has  no  controversy 
with  Smith  on  this  policy. 

Mr.  Menzies:  We  are  trying  to  preclude  Smith 
coming  in  [186]  here  and  saying  that  we  are  trustees 
for  his  use  and  benefit  of  this  money. 

The  Court:  What  you  are  saying  in  your  com- 
plaint is  that  either  a  controversy  has  arisen  or  may 
arise  ? 

Mr.  Menzies:    Yes. 

The  Court:  That  gives  jurisdiction  in  an  inter- 
pleader suit. 

Mr.  Sadicoff:  This  is  not  an  interpleader  suit. 
That  is  the  difficulty. 

Mr.  Menzies:  It  is  for  declaratory  relief.  In 
other  words,  a  controversy  exists  and  there  is  a 
diversity  of  citizenship  between  all  of  the  parties 
plaintiff  and  all  the  parties  defendant.  We  don't 
want  to  be  placed  in  the  position  here  that  we  might 
pay  out  money,  if  we  have  to  pay  it  out  to  Jim 
Dandy,  and  then  have  Smith  come  in  and  say,  well, 
we  had  an  interest  in  that  policy. 

The  Court:  If  that  is  the  case  that  raises  the 
question  as  to  whether  or  not  the  Court  has  juris- 
diction in  the  cross-claim  of  Smith. 

Mr.  Sadicoff:    Exactly. 

The  Court:    There  isn't  any  diversity  there. 

Mr.  Sadicoff:    Certainly  not. 


Jim  Dandy  Markets,  Inc.,  et  aL,  Etc.         185 

Plaintifes'  Exhibit  No.  1— (Continued) 

Mr.  Menzies:  That  is  true,  but  it  doesn't  have 
to  be  as  between  those  two. 

The  Court :  If  it  were  a  suit  in  interpleader  or  a 
case  [187]  in  the  nature  of  an  equity  action,  then  I 
would  have  jurisdiction,  but  this  is  not. 

Mr.  Menzies:  Declaratory  relief  has  been  held 
to  be  an  equity  action,  your  Honor. 

The  Court :    By  whom  ? 

Mr.  Menzies :  By  our  Appellate  Courts.  That  was 
our  Appellate  Courts.  It  sounds  in  equity  because 
they  will  review  all  of  the  facts  on  appeal. 

The  Court:  You  mean  the  Ninth  Circuit?  They 
review  all  facts  on  appeal  anyhow.  They  will  go  in 
and  test  the  credibility  of  those  facts.  They  have 
the  right  to  do  that. 

Mr.  Menzies:  It  sound  in  equity.  I  have  that 
very  question  up  before  the  Ninth  Circuit  now. 

Mr.  Thomas:  Is  that  essential?  I  don't  think 
it  is  essential  to  keep  jurisdiction.  The  point  is,  he 
doesn't  know  whether  he  has  a  liability  or  not  be- 
cause of  the  controversy  existing  among  us  local 
people.   Isn't  that  it  essentially? 

The  Court :  That  is  right.  He  may  be  in  court 
but  you  may  not  be  in  court. 

Mr.  Sadicoff:     That  is  right. 

Mr.  Thomas:  But  I  have  to  be  in  court  to  settle 
his  liability  because  he  can't  settle  with  Mr.  Sadicoff 
the  controversy  of  my  reformation  without  me. 

Mr.  Sadicoff:  The  trouble  is  with  it,  under  the 
cases —  [188] 

The  Court:    If  that  were  a  suit  in  interpleader 
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and  you  deposited  the  money  in  court,  then  I  would 
have  jurisdiction. 

Mr.  Thomas:    But  you  have  anyway. 

The  Court:  I  do  not  think  I  have  under  the  de- 
claratory relief  statute. 

Mr.  Menzies:  I  think  you  have.  I  think  the 
powers  are  broad  enough  there,  if  any  controversy 
arises  out  of  that  transaction  that  the  Court  has  the 
power  to  hear,  try  and  determine. 

Mr.  Sadicoff:  There  must  be  a  controversy  be- 
tween the  plaintiffs  and  the  defendants,  but  that  is 
not  a  controversy  between  us. 

The  Court:  Have  you  raised  that  by  a  motion 
to  dismiss? 

Mr.  Sadicoff:  No,  I  have  raised  it  by  pleading 
that  the  Court  has  no  jurisdiction. 

The  Court :    You  have  ? 

Mr.  Sadicoff:    Yes,  sir. 

The  Court:    Well,  let  me  see  what  the  rule  says: 

*^When  persons  who  are  not  indispensable,  but 
who  ought  to  be  parties  if  complete  relief  is  to  be 
accorded  between  those  already  parties,  have  not 
been  made  parties  and  are  subject  to  the  juris- 
diction of  the  Court  as  to  both  service  of  process 
and  venue  and  can  be  made  parties  without  depriv- 
ing the  Court  of  jurisdiction  of  the  parties  before 
it,  the  [189]  Court  shall  order  them  summoned  to 
appear  in  the  action." 

Say  that  Smith  was  not  a  party  here.  Yours  is 
a  cross-complaint  in  intervention,  isn't  it? 

Mr.  Sadicoff:    No. 
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Mr.  Thomas:    No. 

Mr.  Sadicoff :  No  intervention  and  this  is  not  an 
interpleader. 

Mr.  Menzies:    This  is  for  declaratory  relief. 

The  Court:    He  isn't  asking  declaratory  relief. 

Mr.  Thomas :  I  am  asking  equity  reformation.  I 
am  in  equity. 

Mr.  Sadicoff:  And  he  is  a  resident  of  California 
and  we  are  residents  of  California. 

Mr.  Thomas:  Before  drawing  these  pleadings, 
there  was  a  very  recent  case — 

The  Court:  Why  do  you  not  make  it  a  suit  in 
interpleader? 

Mr.  Sadicoff :  He  wants  to  walk  out  and  not  pay 
anybody. 

Mr.  Menzies :  We  want  to  know.  If  these  people 
are  not  the  sole — 

The  Court:    You  do  not  admit  any  liability ? 

Mr.  Menzies:  No,  we  don't  admit  liability.  We 
are  coming  in  here  to  have  our  liability,  if  any,  de- 
termined by  the  Court  as  to  Jim  Dandy,  and  if 
Smith  has  any  claim  on  that  we  want  to  know  about 
that.  [190] 

The  Court :  I  think  you  perhaps  had  better  raise 
that  question  by  motion  to  dismiss  so  that  I  can  dis- 
pose of  it  before  the  date  of  the  trial. 

Mr.  Thomas:  That  was  my  point  a  while  ago.  I 
didn't  want  to  try  this  if  we  were  going  to  be  thrown 
out  on  the  trial.  Of  course  you  could  do  that  if  you 
found  the  facts  that  way. 

The  Court:    I  think  it  is  a  question  of  law  that 
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can  be  decided  before  the  trial  and  ought  to  be 
raised  in  a  formal  way  because  you  expect  to  raise 
the  question  at  the  trial. 

Mr.  Sadicoff:    Certainly. 

The  Court:  You  cannot  confer  jurisdiction  any- 
how if  you  do  not  raise  it. 

Mr.  Davis:  I  am  just  a  party  with  nobody  ask- 
ing anything  against  me. 

Mr.  Thomas:  Mr.  Davis  raised  the  jurisdiction 
in  his  answer  too. 

Mr.  Sadicoff:     That  is  right. 

The  Court:  I  think  those  questions  ought  to  be 
raised  by  motion  so  that  they  can  be  decided. 

Mr.  Davis:     I  raised  them  in  the  answer. 

Mr.  Thomas:  Before  we  go  to  putting  all  this 
evidence  in. 

The  Court:  Before  you  get  ready  for  trial  too. 
Then  it  is  not  a  matter  that  you  can  decide  off  the 
cuff.  It  will  [191]  probably  take  quite  a  bit  of  re- 
search. 

Mr.  Davis :  I  said  when  I  first  came  up  here  that 
I  would  like  to  try  it  here,  but  I  would  like  to  have 
a  trial,  not  a  pleasant  meeting. 

The  Court:  Suppose  you  gentlemen  raise  that 
point  on  your  motion  to  dismiss,  each  of  you? 

Mr.  Davis :    We  have.    I  have  raised  it. 

Mr.  Sadicoff:  The  judge  means  by  a  specific 
motion,  by  a  formal  specific  motion. 

The  Court:  If  you  have  raised  it  I  will  set  it 
down  for  argument  now. 

Mr.  Sadicoff:    Don't  do  it  right  now.    I  am  just 
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snowed  under  and  I  don't  know  whether  I  am  afoot 
or  horseback  in  my  ofl&ce,  and  I  guess  a  lot  of  the 
other  fellows  are  the  same  way. 

Mr.  Thomas:  Could  I  add  something  more  here 
on  this? 

The  Court:  You  both  raised  it  in  your  answer. 
I  will  set  down  the  question  of  jurisdiction  raised 
in  the  answ^er  of  Fireman's  Fund  and  the  answer 
of  Jim  Dandy. 

Mr.  Thomas :  I  think  Mr.  Menzies  ought  to  make 
his  motion  to  dismiss  on  the  pleadings  because  I 
found  this  condition  in  my  review  before  pleading 
this  on  the  jurisdiction,  that  if  you  are  going  to  de- 
cide that  he  doesn't  have  a  claim  simply  on  the 
pleadings  or  whatnot  as  against  his  assured,  it  will 
affect  the  jurisdiction  of  the  rest  of  these  things, 
[192]  whereas  if  that  question  is  left  open  and  has 
to  be  decided  that  way  in  the  end  it  redounds  against 
the  jurisdiction.  It  seems  to  me  that  he  ought  to 
make  that  motion. 

Mr.  Davis:  You  mean  a  summary  judgment,  not 
a  motion  to  dismiss? 

Mr.  Thomas:  A  judgment  on  the  pleadings,  or 
whatever  you  want  to  call  it. 

The  Court:  Here  is  the  point:  Fireman's  Fund 
have  raised  the  question  of  jurisdiction  in  their  an- 
swer, and  so  has  Jim  Dandy  in  their  answer  to  the 
cross-claim  of  Smith.  So  I  can  set  those  issues  down 
for  a  trial  on  the  law,  on  the  motion  to  dismiss. 

Mr.  Thomas:    Yes. 

The  Court:    I  can  set  it  for  next  Monday,  the 
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following  Monday,  or  the  following  Monday.   Mon- 
day is  December  22nd. 

Mr.  Sadicoff:    We  are  going  to  have  the  motion 
to  dismiss? 

The  Court:  Of  Fireman's  Fund  and  Jim  Dandy 
Markets. 

Mr.  Menzies:    Not  Jim  Dandy  Markets. 

The  Court:  Jim  Dandy  Markets'  motion  to  dis- 
miss Smith's  cross-claim. 

Mr.  Menzies:     December  22nd? 

The  Court:    Yes,  at  10:00  o'clock. 

Mr.  Menzies:    All  right. 

Mr.  Sadicoff:  It  won't  be  necessary  to  give 
formal  [193]  notice? 

Mr.  Thomas:     Just  motions  on  the  pleadings? 

The  Court:  It  is  on  the  question  of  jurisdiction. 
It  will  only  be  a  question  of  law. 

Mr.  Thomas:  All  of  us  will  have  our  briefs  in 
the  same  day? 

The  Court :  You  ought  to  have  your  briefs  in  five 
days  in  advance. 

Mr.  Davis :  You  haven't  filed  any  cross-complaint 
against  the  Fireman's  Fund? 

Mr.  Thomas:    No. 

Mr.  Davis:    I  haven't  any  issue  here. 

The  Court:  You  have  raised  the  question  on  a 
motion  to  dismiss  against  the  plaintiff. 

Mr.  Davis:  Yes,  but  that  wouldn't  go  to  juris- 
diction; that  would  go  to  stating  a  cause  of  action 
because,  after  all,  we  do  have  the  requisite  jurisdic- 
tional ground.  We  are  citizens  of  different  states. 
I  was  thinking  that  Mr.  Thomas  had  filed  a  cross- 
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complaint.   Nobody  sued  me. 

Mr.  SadicofE:  You  are  not  waiving,  but  are  you 
asserting  your  defense  that  this  Court  has  no  juris- 
diction to  entertain  this  action? 

Mr.  Davis :  Such  as  it  is  against  us,  but  he  had 
stated  no  cause  of  action  against  us.  It  would  have 
to  be  between  Smith  and  the  other  fellow.  [194] 

The  Court;  I  think  there  is  some  new  law  on 
that. 

Mr.  Thomas:  Are  we  going  to  get  briefs  from 
the  moving  parties  before  we  write  one? 

The  Court:  You  are  not  going  to  move,  you 
are  out? 

Mr.  Davis:  Yes.  I  didn't  make  a  motion  here. 
I  was  going  to  make  a  motion  if  Mr.  Sadicoff  filed 
a  cross-complaint  against  me,  but  he  didn't. 

The  Court:  Your  brief  will  be  due  December 
15th,  and  Mr.  Thomas'  brief  will  be  due — 

Mr.  Menzies :  I  think  we  ought  to  have  the  time 
split  between  us,  your  Honor. 

The  Court :  Your  brief  can  be  filed  then  in  two 
weeks  or  three?  Your  brief  will  be  due  December 
8th. 

Mr.  Sadicoff :    All  right. 

The  Court :    And  reply  briefs  will  be  due  the  15th. 

Mr.  Davis :  That  is  on  your  motion  for  summary 
judgment? 

Mr.  Menzies:    No,  that  is  their  motion  to  dismiss. 

Mr.  Davis :  Between  Mr.  Thomas  and  Mr.  Sadi- 
coff? 

The  Court :    That  is  right. 

Mr.  Thomas:  But  he  will  serve  it  on  everybody. 
Everybody  will  be  in  on  it  because  it   certainly 
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affects  everybody. 

Mr.  Sadicoff:  Then  as  I  undertsand  it,  you  are 
not  going  to  make  a  motion  to  dismiss  for  lack  of 
jurisdiction? 

Mr.  Davis:  I  haven't  any  grounds  yet. 

Mr.  Sadicoff:   All  right.  [195] 

The  Court:    Very  well. 

(Whereupon,  at  4:20  o'clock  p.m.,  the  pre- 
trial conference  was  adjourned.)   [196] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  1st  day 
of  December,  A.  D.,  1947. 

/s/  AGNAR  WAHLBERG, 
Official  Reporter.  [197] 

[Endorsed]  :  Filed  June  17,  1948. 
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Nelson  Gary,  Insurance  Adjuster 
Los  Angeles,  Calif. 

ADJUSTER'S  AGREEMENT 

Whereas,  Jim  Dandy  Markets,  Inc.,  claims  loss 
and  damage  by  a  fire  alleged  to  have  occurred  on  the 
14th  day  of  January,  1947,  to  certain  property  in- 
sured under  Policy  No.  F  321452  issued  by  the  Cen- 
tral Manufacturers  Mutual  and  Policy  No.  3170  is- 
sued by  the  Indiana  Lumbermens  Mutual  Insurance 
Companies  of  Van  Wert,  Ohio,  and  Indianapolis, 
Indiana,  by  their  Agency  at  Los  Angeles,  Califor- 
nia, to  Jim  Dandy  Markets,  Assured,  and 

Whereas,  Said  Jim  Dandy  Markets,  Inc.,  and  the 
Insurance  Companies,  issuing  said  policies  are  mu- 
tually desirous  of  determining  and  agreeing  upon 
the  amount  of  such  loss  and  damage,  without  regard 
to  the  liability  of  the  Companies,  and  without  the 
relinquishment  or  surrender  on  the  part  of  said  Jim 
Dandy  Markets,  Inc.,  of  any  of  their  rights  in  the 
premises,  and  without  the  waiver  or  surrender  by 
said  Insurance  Companies  of  any  of  its  rights  or 
defenses  or  of  formal  proofs  of  loss  or  of  any  of 
the  conditions  or  requirements  of  said  policies. 

Now,  therefore,  in  consideration  of  the  trouble 
and  expense  incident  to  such  investigation  and  de- 
termination which  have  been  incurred  in  the  prem- 
ises of  said  Jim  Dandy  Markets,  Inc.,  and  said  In- 
surance Companies,  respectively,  and  by  way  of  a 
compromise,  it  is  hereby  stipulated  and  agreed  that 
the  sound  cash  value  of  said  insured  property,  im- 
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mediately  preceding  the  loss,  and  the  total  loss  and 
damage  thereto,  are  as  follows: 

1.  Composition  roof  frame  stucco  open  air  mar- 
ket building — situate  6801  Atlantic  Avenue,  Bell, 
California:  Sound  value,  $32,476.92;  loss  and  dam- 
age, $32,476.92. 

And  said  sums  as  above  set  forth  and  agreed  upon 
are  hereby  irrevocably  accepted  by  the  parties  here- 
to as  binding  and  conclusive ;  but  it  is  expressly  and 
specifically  understood  and  agreed,  by  and  between 
the  parties  hereto,  that  the  question  of  liability  has 
not  entered  into  and  is  not  in  any  manner  covered 
or  affected  by  this  agreement,  and  said  Jim  Dandy 
Markets,  Inc.,  shall  not  be  held  or  deemed  to  have 
relinquished  or  surrendered  any  rights  under  said 
policies,  beyond  being  bound  by  said  sound  value 
and  loss  and  damage  as  herein  set  forth  and  agreed 
upon;  and  said  Insurance  Companies  shall  not  be 
held  or  deemed  to  have  waived  any  of  its  rights  in 
the  premises,  nor  waived  formal  proofs  of  loss,  nor 
waived  any  of  the  conditions  or  requirements  of  the 
policies,  beyond  being  bound  by  said  sound  value 
and  the  loss  and  damage  as  herein  determined  and 
agreed  upon. 

The  total  insurance  covering  all  or  any  portion  of 
the  insured  property  at  the  time  of  the  loss  was 
$41,700.00,  as  follows: 

No.  F  321452,  Central  Manufacturers  Mutual  In- 
surance Company,  $12,500.00. 

No.  3170,  Indiana  Lumbermens  Mutuals,  $12,- 
500.00. 
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We  are  informed  that  there  is  a  policy  number 
A  959495  in  the  Firemens  Fund  Insurance  Com- 
pany and  E.  F.  Smith  is  the  named  assured  therein 
and  said  policy  is  in  the  sum  of  $16,700.00  and 
covers  on  the  above  described  premises. 

In   Testimony  Whereof,   The  said  parties  have 
hereunto  set  their  hands,  this  9th  day  of  April,  1947. 

CENTRAL  MANUFACTURERS  MUTUAL 

INSURANCE  CO. 
INDIANA  LUMBERMENS  MUTUAL 

INSURANCE  CO., 

By   NELSON  GARY, 

Adjusting  Representative. 

Signed  and  delivered  in  the  presence  of 

(Seal)  /s/  HARRY  G.  SADICOFF, 

/s/  EDWARD  I.  HARRIS, 

Jim  Dandy  Markets,  Inc. 

By   /s/  LESTER  WEISZ, 

Secretary  [198] 


DEFENDANT'S  EXHIBIT  ^^A^' 

SUB-LEASE 

This  Indenture,  made  this  1st  day  of  July,  1945, 
by  and  between  E.  F.  Smith,  party  of  the  first  part, 
and  Charles  Schuster,  Leo  A.  Goldberg,  Earl  I. 
Swetow,  Max  M.  Berick  and  Norman  Schuster,  a 
co-partnership,  doing  business  under  the  name  and 
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style  of  Jim  Dandy  Markets,  parties  of  the  second 
part: 

Witnesseth 

That,  Whereas,  the  parties  hereto  have  heretofore 
entered  into  a  written  agreement  dated  July  1,  1945, 
by  one  of  the  terms  of  which  the  party  of  the  first 
part  did  agree  with  the  parties  of  the  second  part 
to  sub-lease  certain  properties  in  said  agreement 
designated  as  Atlantic  Store,  and 

Whereas,  the  party  of  the  first  part  in  compli- 
ance with  said  agreement  does  hereby  sub-lease  the 
hereinafter  described  property  to  the  parties  of  the 
second  part,  and 

Whereas,  said  property  occupied  by  said  store  is 
owned  by  two  different  parties,  and 

Whereas,  by  indenture  of  leases  dated  February 
1,  1942,  by  and  between  Thomas  A.  McLenaghan  as 
Administrator  of  the  Estate  of  E.  T.  Williams,  de- 
ceased, and  the  party  of  the  first  part  herein  named, 
certain  lands  therein  particularly  described  were 
demised  to  the  party  of  the  first  part  herein  for  a 
term  of  five  (5)  years  from  August  1,  1942,  at  the 
rental  therein  set  forth.  Under  the  terms  of  said 
lease  executed  by  said  administrator  and  Ethel  Wil- 
liams Hartley  and  Sarah  Muriel  Wellings,  an  option 
was  granted  to  said  party  of  the  first  part  herein 
to  February  1,  1952,  which  option  the  party  of  the 
first  part  herein  will  exercise  within  a  reasonable 
time  after  the  execution  of  this  sub-lease,  and 

Whereas,  Chas.  E.  Kindig  and  Daisy  Kindig,  the 
second  owners  of  the  property  now  occupied  by  the 
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Atlantic  store,  have  entered  into  an  agreement  or 
lease  with  the  party  of  the  first  part,  [199]  herein, 
said  lease  being  dated  September  29,  1941,  for  a 
term  of  five  (5)  years  from  August  1,  1942,  to  and 
including  August  1,  1947 ;  said  lease  contains  an  op- 
tion to  extend  said  lease  to  August  1,  1952,  at  the 
rent  in  said  lease  stated,  and  the  party  of  the  first 
part  shall,  within  a  reasonable  time  exercise  said 
option  so  as  to  extend  said  lease  to  August  1,  1952, 
and 

Whereas,  the  party  of  the  first  part  has  agreed 
with  the  parties  of  the  second  part  to  make  to  them 
an  underlease  or  sublease  of  said  premises  upon  the 
exact  terms  therein  expressed,  including  the  exten- 
sion of  said  lease,  a  copy  of  said  original  leases  be- 
ing attached  hereto,  marked  Exhibit  '^A"  and  Ex- 
hibit ^'B''  and  by  this  reference  made  a  part  hereof, 
and 

Whereas,  under  the  terms  of  said  agreement  here- 
tofore executed  and  referred  to  herein,  the  party  of 
the  first  part  agrees  to  enter  into  a  lease  for  a  period 
of  ten  (10)  years  on  all  buildings  now  on  said  prop- 
erty and  all  store  fixtures  and  equipment,  includ- 
ing office  fixtures,  now  owned  by  the  party  of  the 
first  part  and  used  in  the  conduct  of  his  business, 
and 

Whereas,  the  party  of  the  first  part  has  agreed 
to  assign  all  assignable  licenses  issued  by  the  State 
of  California,  or  any  political  subdivision  thereof, 
to  the  parties  of  the  second  part  without  compensa- 
tion, and 
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Whereas,  the  party  of  the  first  part  has  granted 
to  the  parties  of  the  second  part  an  option  to  pur- 
chase all  fixtures,  equipment  and  good  will  of  the 
business  of  the  party  of  the  first  part,  and 

Whereas,  the  parties  of  the  second  part  have  de- 
posited with  the  party  of  the  first  part  an  amount 
of  money  set  forth  in  said  executed  agreement  here- 
in referred  to,  as  advance  payment  on  the  obliga- 
tions incurred  by  the  parties  of  the  second  part  in 
said  executed  agreement,  as  security  for  the  faith- 
ful performance  of  the  [200]  obligations  therein  set 
forth  to  be  performed  by  the  parties  of  the  second 
part,  including  the  obligation  to  pay  rent  on  all  of 
the  leases  therein  referred  to: 

Now,  Therefore,  This  Indenture  Witnesseth : 
1.  That  in  pursuance  to  said  agreement  and  in 
consideration  of  the  promises  and  conditions  set 
forth  in  said  agreement  herein  referred  to,  executed 
by  the  parties  hereto  on  July  1,  1945,  and  the  pro- 
mises and  agreements  herein  contained,  the  party 
of  the  first  part  does  hereby  demise  unto  the  parties 
of  the  second  part,  all  of  the  premises  comprised 
in  and  expressed  to  be  demised  by  the  parties  in  the 
hereto  attached  original  leases.  To  Have  and  to  Hold 
said  premises  unto  the  parties  of  the  second  part 
for  the  full  unexpired  term  of  said  leases,  including 
the  time  referred  to  in  the  option  thereon.  This  sub- 
lease is  subject  to  a  written  sub-lease  heretofore  en- 
tered into  by  the  party  of  the  first  part  as  lessor, 
said  written  sub-lease  covering  certain  portions  of 
said  store  in  said  sub-lease  described  for  the  sale  of 
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fruit  and  vegetables,  said  sub-lease  expiring  March 
1,  1946,  the  rental  on  said  sub-lease  being  |300.00 
per  month,  payable  to  the  party  of  the  first  part, 
and  including  janitor,  water,  light  and  refrigeration 
services;  the  party  of  the  first  part  shall  assign  said 
sub-lease  and  all  his  interest  therein  to  the  parties 
of  the  second  part. 

2.  The  parties  of  the  second  part  hereby  covenant 
and  agree  with  the  party  of  the  first  part,  that  they, 
the  parties  of  the  second  part,  will  pay  the  monthly 
rental  set  forth  in  said  original  leases  on  the  date 
and  in  the  manner  therein  set  forth,  and  further 
agree  to  carry  out  all  of  the  covenants  and  agree- 
ments contained  in  said  original  leases  to  be  per- 
formed on  the  part  of  [201]  the  party  of  the  first 
part,  and  shall  not  call  upon  the  party  of  the  first 
part  for  any  repairs  whatsoever  in  reference  to  the 
real  property  in  said  original  leases  described,  or 
any  of  the  buildings  erected  thereon  now  owned  by 
the  party  of  the  first  part.  Provided  Always  that  on 
the  breach  of  any  of  the  covenants  by  the  parties 
of  the  second  part  contained  in  the  original  leases 
or  herein  contained,  the  party  of  the  first  part  may 
re-enter  upon  said  premises  and  immediately  there- 
on said  sub-lease  shall  absolutely  determine,  and  the 
party  of  the  first  part  hereby  covenants  with  the 
parties  of  the  second  part  that  they,  performing  all 
of  the  covenants  of  the  original  leases  and  this  sub- 
lease by  the  parties  of  the  second  part  herein  con- 
tained, may  quietly  hold  and  enjoy  said  premises 
during  said  term  or  any  extension  or  renewal  of  said 
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original  leases,  for  a  period  not  exceeding  ten  (10) 
years,  without  interruption  by  the  party  of  the  first 
part  or  any  person  claiming  through  him,  and 
further  that  he,  the  party  of  the  first  part,  will, 
during  the  term  hereby  granted,  duly  pay  said 
monthly  rental  in  said  original  leases  reserved  and 
will  at  all  times  keep  the  parties  of  the  second  part 
indemnified  against  all  actions,  expenses,  claims  and 
demands  on  account  of  the  non-payment  of  the  rent, 
or  any  part  thereof. 

3.  It  Is  Understood  and  Agreed  by  and  between 
the  parties  hereto,  that  the  party  of  the  first  part 
and  the  parties  of  the  second  part  do  hereby  afi&rm 
and  agree  to  comply  with  the  terms  and  conditions 
set  forth  in  Paragraph  5,  page  6,  of  the  original 
agreement  dated  July  1,  1945,  and  executed  by  the 
parties  hereto,  in  reference  to  an  extension  or  the 
securing  of  a  new  lease  covering  the  premises  de- 
scribed in  the  attached  original  leases. 

4.  It  Is  Further  Understood  and  Agreed  by  and 
between  the  parties  hereto  that  the  party  of  the  first 
part  is  the  owner  [202]  of  the  fixtures  and  equip- 
ment now  in  said  store,  and  an  inventory  thereof  is 
attached  hereto,  marked  Exhibit  "C'\  and  made  a 
part  hereof,  and  the  parties  of  the  second  part  have 
agreed  to  lease  said  fixtures  and  equipment,  which 
are  generally  referred  to  in  paragraph  3  of  said 
executed  original  agreement,  and  it  is  the  desire  of 
the  parties  hereto  to  segregate  said  fixtures  and 
equipment  so  that  the  proper  charge  may  be  made 
to  each  store,  as  this  sub-lease  covers  only  one  store 
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out  of  the  eight  (8)  to  be  leased  by  the  parties  of 
the  second  part  from  the  party  of  the  first  part,  and 
the  parties  of  the  second  part  hereby  agree  with 
the  parties  of  the  first  part  that  in  addition  to  the 
rent  set  forth  in  said  original  leases,  the  parties  of 
the  second  part  will  pay  to  the  party  of  the  first  part 
as  rent  for  the  fixtures  and  equipment  now  in  said 
store,  the  siun  of  Two  Hundred  Dollars  ($200.00) 
per  month,  payable  monthly  during  the  term  of  their 
occupancy  of  said  store  by  virtue  of  this  sublease, 
or  any  extension  or  renew^al  thereof,  not  to  exceed 
the  period  of  ten  (10)  years,  but  it  is  understood, 
however,  that  the  parties  of  the  second  part  shall 
have  the  right  and  privilege  which  was  granted  in 
the  original  executed  agreement  to  remove  or  ex- 
change any  of  the  fixtures  or  equipment  in  said 
store,  by  replacing  same  with  other  fixtures  or 
equipment  of  at  least  equal  market  value,  all  of  said 
replacements  to  become  the  property  of  the  party 
of  the  first  part,  and  said  parties  of  the  second  part 
will  keep  all  of  said  fixtures,  equipment  and  build- 
ing in  good  repair. 

5.  It  Is  Further  Understood  and  Agreed  that  the 
parties  of  the  second  part,  in  compliance  with  para- 
graph 12  of  the  executed  agreement,  have  deposited 
the  sum  of  money  therein  set  forth  with  the  party 
of  the  first  part,  said  money  so  deposited  mider  the 
terms  of  said  executed  agreement  was  for  advance 
payment  and  security  for  the  faithful  performance 
of  all  of  the  obligations  [203]  of  the  parties  of  the 
second  part,  set  forth  in  said  executed  agreement. 
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including  the  payment  of  rental  obligations  on  the 
part  of  the  parties  of  the  second  part.  This  sub- 
lease, or  any  renewal  or  extension  thereof,  is  to  be 
considered  a  part  of  the  rental  obligations  of  the 
leases  therein  referred  to. 

6.  It  Is  Further  Understood  and  Agreed  by  and 
between  the  parties  hereto  that  the  party  of  the  first 
part  shall  keep  all  fixtures  and  equipment  owned 
by  him  in  said  store  insured  and  shall  pay  all  taxes 
which  may  become  due  thereon,  and  in  the  event 
fire  shall  wholly  or  partially  destroy  said  fixtures, 
and  equipment,  and  the  parties  of  the  second  part 
desire  to  continue  business  in  said  store,  the  party 
of  the  first  part  agrees  to  renew  said  fixtures  and 
equipment  to  the  extent  of  the  insurance  collected 
thereon  due  to  said  fire. 

7.  It  Is  Mutually  Understood  and  Agreed  by  and 
between  the  parties  hereto  that  the  party  of  the 
first  part  has  assigned  to  the  parties  of  the  second 
part  all  assignable  licenses  issued  by  the  State  of 
California,  or  any  political  sub-division  thereof,  to 
do  business  upon  the  within-referred  to  property, 
without  compensation. 

8.  It  Is  Further  Understood  and  Agreed  by  and 
between  the  parties  hereto  that  in  the  event  the 
parties  of  the  second  part  do  not  exercise  the  op- 
tion to  purchase  the  fixtures  and  equipment  herein 
referred  to  at  the  time  set  forth  in  the  executed 
agreement  herein  referred  to,  or  the  party  of  the 
first  part  is  unable  to  secure  any  extension  or  re- 
newal of  the  original  leases  herein  referred  to,  which 
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is  satisfactory  to  the  parties  of  the  second  part,  or 
this  lease  is  terminated  for  any  other  reason  what- 
soever, the  parties  of  the  second  part  shall  sur- 
render to  the  party  of  the  first  part  the  property 
herein  leased,  together  with  the  fixtures  and  equip- 
ment, in  as  good  conditions  as  [204]  the  same  now^ 
are,  reasonable  wear  and  damage  by  the  elements 
excepted,  and  shall  assign  without  compensation  to 
the  party  of  the  first  part  all  assignable  licenses 
issued  by  the  State  of  California,  or  any  political 
sub-division  thereof  to  the  parties  of  the  second 
part,  required  in  the  conduct  of  the  whole  or  any 
part  of  the  business  then  conducted  by  said  parties 
of  the  second  part  on  the  property  herein  leased. 

9.  It  Is  Further  Understood  and  Agreed  by  and 
between  the  parties  hereto  that  the  parties  of  the 
second  part  shall  not  assign  this  lease  without  the 
written  consent  of  the  party  of  the  first  part  had 
and  obtained. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunto  subscribed  their  names  the  day  and  year 
first  above  written. 

/s/  EHBV-SMHPHr 

Party  of  the  first  part. 


A  co-partnership  doing  business  under  the  name 
and  style  of  Jim  Dandy  Markets,  Parties  of  the 
second  part.  [205] 
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PLAINTIFFS'  EXHIBIT  No.  12 

January  20th,  1948— Copy  of  letter  dated  as  be- 
low.  Escrow  No.  7559-E. 

Jim  Dandy  Markets,  Inc. 

8451  Crenshaw  Boulevard 

Inglewood,  California 

March  20th,  1947 
Morrison  Escrow  Company 
2640  Zoe  Avenue 
Huntington  Park,  California 

Re :  Escrow  between  Jim  Dandy  Markets  and 
E.  F.  Smith.  Store  at  6801  Atlantic 
Blvd.,  Bell,  California. 

Gentlemen: 

In  connection  with  the  above  escrow  with  you, 
there  is  due  Mr.  E.  F.  Smith,  in  connection  with  the 
market  at  6801  Atlantic  Boulevard,  the  sum  of 
$21,700.00. 

As  you  doubtless  know,  and  if  not  you  are  ad- 
vised, all  rights  of  Jim  Dandy  Markets,  a  co-part- 
nership, under  the  so-called  Supplementary  and 
Modified  Agreement  dated  June  12,  1946,  between 
E.  F.  Smith  and  Jim  Dandy  Markets,  a  co-partner- 
ship, respecting  the  market  at  6801  Atlantic  Boule- 
vard, Bell,  have  been  transferred  to  Jim  Dandy 
Markets,  Inc. 

We  enclose  herewith  our  certified  check  No. 
B2268,  drawn  on  Bank  of  America  National  Trust 
&  Savings  Association,  Inglewood  Branch,  in  the 
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PlaintifiEs'  Exhibit  No.  12— (Continued) 
sum  of  $1700.00,  which  certified  check  is  payable  to 
your  order.  We  also  enclose  herewith  Draft  No. 
21290  dated  March  19,  1947,  payable  to  the  order 
of  Jim  Dandy  Markets,  Incorporated,  and  E.  P. 
Smith,  in  the  sum  of  $20,000.00.  Said  Draft  is 
signed  by  the  Insurance  Managers  Incorporated, 
and  drawn  on  Corroon  &  Reynolds,  Inc.,  and  pay- 
able through  the  Market-New  Montgomery  Office  of 
the  Bank  of  America  National  Trust  and  Savings 
Association,  San  Francisco,  California.  We  have  en- 
dorsed said  Draft  in  Blank,  and  you  may  obtain  the 
endorsement  thereon  of  Mr.  E.  F.  Smith  and  deposit 
the  same  in  your  account.  When  said  Draft  has 
cleared,  you  may  pay  to  Mr.  Smith  the  sum  of  $21,- 
700.00  represented  by  the  above  described  Draft  and 
Certified  Check,  or,  if  Mr.  Smith  so  desires,  you 
may  issue  your  check  to  him  for  the  sum  of  $1,700.00 
and  deliver  the  enclosed  Draft  for  $20,000.00  to  him 
and  he  can  endorse  the  same  and  collect  the  pro- 
ceeds. Said  Draft  is  in  payment  by  the  Merchants 
and  Manufacturers  Insurance  Company,  under  its 
policy  No.  5-26489  covering  insurance  on  fixtures  at 
6801  Atlantic  Boulevard  which  were  destroyed  by 
fire  on  January  14, 1947,  and  the  Draft  is  made  pay- 
able to  us  and  to  E.  F.  Smith  because  of  an  insur- 
able interest  that  Mr.  Smith  might  have  had  in  the 
fij^tures  so  destroyed. 

You  are  not  to  pay  to  Mr.  Smith  the  said  sum 
of  $21,700.00,  imder  any  circumstances,  or  deliver 
$1700.00  and  the  aforesaid  Draft  to  Mr.  Smith  un- 
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Plaintiffs'  Exhibit  No.  12— (Continued) 
less  you  forward  to  us  all  of  the  documents  to  which 
we  are  entitled  in  connection  with  the  escrow  affect- 
ing the  market  at  6801  Atlantic  Boulevard,  and  un- 
less you  particularly  forward  to  us  the  following: 

1.  Assignment  of  Lease  dated  June  27,  1946, 
signed  by  E.  F.  Smith,  which  Lease  assigns  the  two 
leases  that  Mr.  Smith  had  upon  the  so-called  At- 
lantic Store. 

2.  The  Bill  of  Sale  executed  by  Mr.  E.  F.  Smith 
and  dated  June  27,  1946,  affecting  the  fixtures,  etc., 
at  said  Atlantic  Store. 

3.  The  Lease  dated  February  1,  1942,  between 
Thomas  A.  McLanaghan,  as  Administrator  of  the 
Estate  of  E.  T.  Williams,  Dec'd,  Lessor  and  E.  F. 
Smith,  Lessee. 

4.  Lease  dated  September  19,  1941,  between 
Charles  E.  Kindig  and  Daisy  Kindig,  Lessors  and 
E.  F.  Smith,  Lessee. 

5.  Any  other  papers,  documents  and  instruments 
which  you  hold  in  Escrow  relating  particularly  to 
the  so-called  Atlantic  Store  at  6801  Atlantic  Blvd., 
Bell,  California. 

Your  early  attention  to  this  matter  will  be  ap- 
preciated.   Please  acknowledge  receipt  hereof. 

JIM  DANDY  MARKETS,  INC., 

By   CHARLES  SCHUSTER, 

President. 
Enclosures:  Registered  mail.  [206] 

CS/mc 
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DEFENDANT'S  EXHIBIT  ^^B'' 

INVENTORY Page 

Sheet  No Priced  by 

Called  by Department Extended  by 

Entered  by  Grocery        Location  Dept.       Examined  by 


Check    Quantity  Description  Price    Unit      Extensions 

1  Front  Awning 
62  Awning  Lights 
76  Ceiling  Lights  with  Globes  &  Reflectors 

1  Set  West  Wire  Iron  Gates 

2  Check  Stands 

3  Basket  Racks 

1  Nat  Cash  Register  No.  S537256GG 
1  Nat  Cash  Register  No.    3218809 
1  Nat  Cash  Register  No.    3315148 

1  Nat  Cash  Register  No.    3315149 
3  Turnstiles 

2  Dollies  (For  empty  bottles) 
1  Detectogram  Scale 

14  Grocery  Stands 
1  Bread  Table 
2y2  Walls  of  Shelving 
1  7  Door  Reach  in  Ice  Box 
1  5  Shelf  Hardware  Rack 
1  5  Shelf  Candy  Rack 

1  Cake  Table 
12  Buggies 

43  Buggy  Baskets  (Wire) 

2  Buggy  Baskets  (Straw) 

Amount  Forward  [207] 
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Defendant's  Exhibit  ^^B''— (Continued) 

INVENTORY Page- 
Sheet  No Priced  by 

Called  by Department Extended  by 

Entered  by Location Examined  by 


Check    Quantity  Description  Price     Unit      Extensions 

Grocery  Dept  Back  Room 

2  Hand  Trucks 

4  Dollies 

1  Burroughs  Adding  Machine  No.  9-1157182 

1  Desk  Money  Chest 

1  Floor  Safe 

1  Roll  Paper  Rack 

1  Gum  Tape  Machine 

1  Steel  Lined  Trash  Bin 

Amount  Forward  [208] 

INVENTORY Page 

Sheet  No Priced  by 

Called  by Department Extended  by 

Entered  by  Delic         Location  Dept  Examined  by 

Check    Quantity  Description  Price     Unit      Extensions 


1  Set  Display  Cases 

1  Rail  Light  (17  Globes  &  Reflectors) 

2  Ceiling  Fans 

1  Std  Computing  Scale  No.  434226 

1  Std  Computing  Scale  No.  434225 

1  Std  Computing  Scale  No.  444223 

3  Gum  Tape  Machine 

3  Roll  Paper  Racks 

1  Nat  Cash  Reg  (No.  not  decipherable) 

1  National  Slicer  No.  46441 

1  Wall  of  Shelving  (4  Shelves  &  Back  Bar) 

3  Knives 

1  Steel  Sharpner 

1  Wash  Sink 

49  Pans  Assorted 

1  Coca-Cola  Beveredge  Cooler 

1  Ice  Box  &  Shelving 

1  Frigidaire  Compressor  Model  A5331 

Amount  Forward                                [209] 
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INVENTORY Page 

Sheet  No Priced  by 

Called  by Department Extended  by 

Entered  by Location Examined  by 


Check    Quantity  Description  Price     Unit      Extensions 

Do  Nut  Dept. 

1  Do-nut  Display  Case  &  Housing 
20  Pans — enamel 

9  Assorted  Dipping  Pans 
16  Wire  Trays 

3  Wire  Pans 

1  Do-nut  Machine  Model  DD  No.  6451 

1  Electric  Fan 

1  Nat  Ca^h  Register  No.  S42108966 

1  Jacobs  Scale 

1  Cast  Iron  Mixing  Bowl 

Amount  Forward  [210] 

INVENTORY Page 

Sheet  No Priced  by 6 

Called  by Department Extended  by 30 

Entered  by  Bell        Location  Meat  Dept        Examined  by....     44 

Check    Quantity  Description  Price     Unit      Extensions 

1  Set  Meat  Cases 

1  Rail  Light  (32  Globes  &  Reflectors) 

6  Ceiling  Fans 

1  Std  Computing  Scale  No.  392255 

1  Std  Computing  Scale  No.  391088 

1  Std  Computing  Scale  No.  392252 

1  Std  Computing  Scale  No.  390648 

1  Std  Computing  Scale  No.  387277 

1  Std  Computing  Scale  No.  392256 

1  Std  Computing  Scale  No.  392254 

1  Std  Computing  Scale  No.  392257 

5  Gum  Tape  Machines 
11  Roll  Paper  Racks 

6  Meat  Blocks 
1  Fish  Block 

1  Nat  Cash  Register  No.  3277859 
1  Nat  Cash  Register  No.  3277858 
15  Assorted  Pans 
Turkey  Pulley 

Amount  Forward  [211] 
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Defendant's  Exhibit  ^^B"— (Continued) 

INVENTORY Page 

Sheet  No Priced  by 

Called  by Department Extended  by 

Entered  by Location Examined  by I 

Check    Quantity  Description  Price     Unit      Extensions 

Meat  Dept. — Back  Room  ^ 

1  Jim  Vaughan  Power  Saw 

2  Meat  Blocks 

1  Std  Computing  Scale  No.  392253 
1  Hobart  Grinder  &  Attachments 

3  Ceiling  Fans 
1  York  Ice  Machine  No.  72250 
1  Cutting  Table 
1  U.S.  Slicer  No.  112077 
7  Assorted  Pans 
1  Roll  Paper  Rack 
1  Gum  Tape  Machine 
1  Scoop  Shovel 
1  Wash  Sink 
1  Rail  Offal  Tray 
6  Hook  Trees 
1  Fairbanks  Scale 

58  Rail  Roll  Hooks 
1  Rail  Scale 
1  Ice  Box 
11  Iron  Tubs 
231  Calif.  Hooks 
195  Hooks 

1  Turkey  Puller 
1  Fish  Tank 

Amount  Forward  [212] 
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INVENTORY  March  11-45        Page 

Sheet  No Priced  by 

Called  by Department:  Produce      Extended  by 

Entered  by Location  Bell      Examined  by  M.  S.  Malone 

Check    Quantity  Description  Price    Unit      Extensions 

Equipment 

1  Platform  Scale 

1  Four  Wheel  Flat  Truck 

3  Hand  Trucks 

6  Hanging  Scale 

1  Potato  Truck 

19  Shop  Carts 

28  Wire  Baskets 

1  Dayton  Scale  2170205 

1  Dayton  Scale  2163526 

1  Dayton  Scale  2165162 

1  CashR^g.  3818926-2642-TX 

1  Cash  Reg.  S684296KK  N2033-15-7XIC 

1  Cash  Reg.  3321040  2842 

2  Staple  Guns 

3  Tape  Machine 
2  Check  Stands 

9  Veg  Stands — S'ubjoot  to  change ■* 
1  Garden  Hose 

R.  P.  Produce 

Gordon  B.  Jones 

Everett  L.  Wright 

4  Ceiling  Fans 

1  Nat  Cash  Reg.  No.  3251856 

Amount  Forward  [213] 
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Defendant's  Exhibit  ^^B'^— (Continued) 

INVENTORY  March  11-45       Page 

Sheet  No Priced  by 

Called  by Department  Bell      Extended  by 

Entered  by Location  Produce      Examined  by  M.  S.  Malone 


Check  Quantity        Description 


Price      Extensions 


8  cr  Clce  Carrot 

2.50 

20.00 

14  cr  Local  Carrot 

1.15 

16.10 

11  c  Beet 

.85 

9.35 

7  e  Turnip 

1.00 

7.00 

4  c  Spinach 

L15 

4.60 

6  c  Gr  Onions 

2.50 

15.00 

2  Bx  Rhubarb 

3.75 

7.50 

17  sk  Cabbage 

1.40 

23.80 

Yz  c  Brocci 

5.25 

2.63 

2  cr  Celery 

5.00 

10.00 

76  cr  Heart 

1.60 

121.60 

17  cr  Lettuce 

4.10 

69.70 

2  Bx  Choke 

5.50 

11.00 

2  —  Grass    60  lbs. 

.47 

28.20 

85  lbs.  Peas 

.07 

5.95 

15  cr  Bellpepper              688  lbs. 

.10 

68.80 

20  sk    Sp.  Onion 

2.15 

43.00 

45  1  Burb 

3.97 

178.65 

121  2  Russet 

3.22 

389.62 

55  L  Tom                  1540  lbs. 

.09 

138.60 

5J4  Bx  Pears 

5.32 

29.26 

3  only  pk  Spinach 

.09 

.27 

11  pk  Salad 

.09 

.99 

3  sk  Rutabage 

2.50 

7.50 

1  cr  Pineapple 

13.00 

13.00 

25  Bx   (2)   Oranges 

1.50 

37.50 

58  Bx  (1)   Oranges 

1.85 

107.30 

4j4  Bx  Lemon 

2.50 

11.25 

Amount  Forward 

1378.17 

Everett  L.  Wright 

Gordon  B.  Jones 

[214] 
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INVENTORY  March  11-45  Page 


Mdse.        1857.89 
Supplies     314.64 

Sheet  No Priced  by 

Called  by Department  Bell      Extended  by 

Entered  by Location  Produce      Examined  by  M.  S.  Malone 

Check  Quantity        Description  Price      Extensions 

13  Bx  64  Gfruit 
10  Bx  48  Gfruit 

5  Flat  Avocado 
8  Bx  Ortley  Apple 

6  Bx  OrtBlk  Apple 

21  Bx  Eome  Apple 
18  Bx  Loose  Pippin         684  lbs. 

14  pk  Pippin 

22  Bx  Delic  Apple 
2  Bx  Bell  Apple  76  lbs. 

236  lbs.  Popcorn 

76  lbs.  Mix  Nut 

26  lbs.  Peanut 

1  Plat  Dates 

R.  P.  C.  Produce 
Gordon  B.  Jones 
Everett  L.  "Wright 

Amount  Forward  479.72 

[215] 


2.20 

28.60 

2.15    21.50 

21.50 

4.35 

21.75 

3.88 

31.04 

3.88 

23.28 

3.88 

81.48 

.08 

54.72 

3.88 

54.32 

3.88 

85.36 

5/2 

4.18 

14>i 

33.63 

.35 

26.60 

.26 

6.76 

6.50 

6.50 
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INVENTORY  March  11-45        Page 

Sheet  No Priced  by 

Called  by  Supplies      Department  Bell      Extended  by 

Entered  by Location  Produce      Examined  by  M.  S.  Malone 


Cheek  Quantity        Description 

Price 

Extensions 

6  qt  Paint     (6) 

1.00 

6.00 

3  Bx  Staple 

2.00 

6.00 

1  pt  Blk  Paint 

.35 

.35 

3  pk  7x11  Cand. 

.88 

2.64 

5  pk  11-14  Cand.             (5) 

1.76 

8.80 

13  roll  18"  Paper 

1.70 

22.10 

4  balls  100  Full  Sheet  Cord 

7.04 

7.04 

2  roll  Tape  Gum 

.72 

1.44 

8M  4  lb.  Bags 

1.55 

12.40 

y,  Bx  3"  Basket 

3.60 

1.80 

6  Ball  Twine             18  lbs. 

.44 

7.92 

2  Bx  Cello  Bag 

9.00 

18.00 

1  Roll  Green  Wax            55  lbs. 

.11^ 

6.33 

1100  10  lbs.  Bag 

2.33 

25.63 

2600  12  lbs.  Bag 

2.62 

68.12 

1700     6  lbs.  Bag 

2.34 

39.78 

1100  16  lbs.  Bag 

3.53 

38.83 

9000     4  lbs.  Bag 

1.55 

13.95 

500  10  lbs.  Mesh  Bag 

5/2 

27.50 

R.  P.  C.  Produce 

Gordon  B.  Jones 

Everett  L.  Wright 

Amount  Forward 

314.64 

[216] 

[Title  of  District  Court  and  Cause.] 

ORDER  TRANSMITTING  ORIGINAL  PLAIN- 
TIFF'S EXHIBITS  Nos.  2,  3  AND  4  TO  CIR- 
CUIT COURT  OF  APPEALS 

Good  cause  appearing  therefor,  it  is  ordered  that 
the  clerk  shall  send  Plaintiff's  Exhibit  2,  Exhibit 
3,  and  Exhibit  4  to  the  Circuit  Court  of  Appeals  to 
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be  used  as  a  part  of  the  record  on  appeal  in  the 
above-entitled  action ;  said  documents  to  be  returned 
to  this  Court  after  their  use  in  the  Circuit  Court  has 
been  completed. 

Dated  July  13,  1948. 

/s/  PAUL  J.  McCORMICK, 
District  Judge. 
[Endorsed] :  Filed  July  13,  1948.  [217] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  217,  inclusive,  contain 
full,  true  and  correct  copies  of  Complaint  for  De- 
claratory Relief;  Answer  of  Defendant  Fireman's 
Fund  Insurance  Company;  Answer  of  Defendant 
Jim  Dandy  Markets,  Inc. ;  Answer  of  E.  F.  Smith 
including  Exhibit  A  thereto  (Plaintiff's  Exhibit  13 
at  the  Trial)  and  excluding  Exhibit  B  thereto, 
which  is  the  same  as  Plaintiff's  Exhibit  7  at  the 
trial  appearing  at  page  60  of  the  certified  record; 
Cross-Claim  of  Defendant  E.  F.  Smith  against  De- 
fendant Jim  Dandy  Markets,  Inc.,  excluding  Ex- 
hibit C  thereto  which  is  the  same  as  Plaintiff's  Ex- 
hibit 10  at  the  trial  appearing  at  page  73  of  the 
certified  record ;  Answer  of  Defendant  Jim  Dandy 
Markets,  Inc.,  to  Cross-Claim  of  Defendant  E.  F. 
Smith,  including  Exhibits  A,  B,  C,  D,  E  and  F, 
which  are  Plaintiff's  Exhibits  5  to  10,  inclusive,  at 
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the  trial;  Cross-Claim  of  Defendant  Jim  Dandy 
Markets,  Inc.,  against  Defendant  E.  F.  Smith;  An- 
swer of  Defendant  E.  F.  Smith  to  Cross-Claim  of 
Defendant  Jim  Dandy  Markets,  Inc. ;  Decision  and 
Order;  Findings  of  Fact  and  Conclusions  of  Law; 
Judgment ;  Notice  of  Appeal  of  E.  F.  Smith ;  Desig- 
nation of  E.  F.  Smith  of  Contents  of  Record  on 
Appeal;  Notice  of  Appeal  of  Central  Manufactur- 
ers' Mutual  Insurance  Company  et  al;  Statement  of 
Points  on  which  Appellants  Central  Manufacturers' 
Mutual  Insurance  Company,  et  al  Intend  to  Rely  on 
the  Appeal;  Designation  of  Central  Manufacturers' 
Mutual  Insurance  Company,  et  al  of  Contents  of 
Record  on  Appeal;  Plaintiff's  Exhibits  Nos.  1,  11, 
12,  Defendant  Smith's  Exhibits  A  and  B  and  Order 
for  Transmission  of  Original  Plaintiff's  Exhibits 
which,  together  with  original  plaintiff's  Exhibits  2, 
3  and  4  and  copy  of  reporter's  transcript  of  pro- 
ceedings on  April  9,  1948,  transmitted  herewith, 
constitute  the  record  on  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $41.20  of  which  sum  one-half  has 
been  paid  by  each  of  the  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  16th  day  of  July,  A.  D.  1948. 
(Seal)  EDMUND  L.  SMITH, 

Clerk. 
By   /s/  THEODORE  HOCKE, 
Chief  Deputy  Clerk. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

Honorable  Leon  R.  Yankwich,  Judge  presiding. 

No.  6838- Y— Civil 

CENTRAL  MANUFACTURERS'  MUTUAL 
INSURANCE  COMPANY,  a  corporation; 
INDIANA  LUMBERMANS  MUTUAL 

INSURANCE  COMPANY,  a  corporation, 

Plaintiffs, 
vs. 
JIM  DANDY  MARKETS  INCORPORATED, 
a  corporation;  FIREMAN'S  FUND 
INSURANCE  COMPANY,  a  corporation; 
E.  F.  SMITH, 

Defendants. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
Friday,  April  9,  1948 
Appearances:  For  the  Plaintiffs:  Thomas  P. 
Menzies,  Esquire;  and  Harold  L.  Watt,  Esquire. 
For  the  Defendant  Jim  Dandy  Markets  Incorpo- 
rated: Harry  G.  Sadicoff,  Esquire.  For  the  De- 
fendant Fireman's  Fund  Insurance  Co.:  Messrs. 
Hindman  &  Davis,  By— E.  Eugene  Davis,  Esquire. 
For  the  Defendant  E.  F.  Smith:  Clyde  Thomas, 
Esquire;  and  Milan  Medigovich,  Esquire. 

The  Court:     Call  the  case,  Mr.  Clerk. 

The  Clerk:     Central  Manufacturers'  Mutual  In- 
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surance  Company  and  others  versus  Jim  Dandy 
Markets  and  others,  No.  6838-Y,  Civil. 

Mr.  Thomas :     We  are  ready. 

Mr.  Sadicoff :     Ready,  your  Honor. 

Mr.  Menzies:     Plaintiff  is  ready. 

Mr.  Davis:  We  are  simply  here  listening,  your 
Honor. 

The  Court:  Would  you  gentlemen  care  to  make 
opening  statements  as  to  the  issues  in  the  case  be- 
fore we  have  any  testimony? 

Mr.  Sadicoff :  I  will  be  happy  to  make  an  open- 
ing statement  if  your  Honor  wants  to  hear  me. 

The  Court:     And  you  represent — 

Mr.  Sadicoff:  I  represent  the  defendant  Jim 
Dandy  Markets. 

The  Court:     And  who  represents  the  plaintiff? 

Mr.  Menzies:  I  represent  both  the  plaintiffs, 
your  Honor,  along  with  Mr.  Watt. 

The  Court:     Yes. 

Mr.  Menzies:     May  I  proceed? 

The  Court:     Yes,  you  may  proceed. 

Mr.  Menzies:  This  is  an  action  for  declaratory 
relief  [5*]  brought  by  the  plaintiffs  against  the 
named  defendants  herein.  The  facts  briefly  are 
these. 

Policies  of  insurance  were  issued  to  the  Jim 
Dandy  Markets,  our  own  policy  and  one  by  the 
Fireman's  Fund,  who  is  a  defendant  in  this  action. 

After  our  policies  were  issued  there  was  entered 
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into  several  written  documents  between  the  Jim 
Dandy  Markets,  a  corporation,  and  E.  P.  Smith, 
\vherein  these  various  agreements  of  sale  or  what- 
ever you  choose  to  call  them,  whether  conditional 
sales  contracts  or  whether  merely  an  option  to  pur- 
chase a  number  of  markets.  Among  them  I  believe 
there  were  six  or  eight  markets  and  among  those 
markets  there  was  one  known  as  the  Atlantic  Mar- 
ket which  subsequently  was  destroyed  by  fire. 

In  these  documents  the  court  will  be  required 
to  pass  upon  the  nature  of  the  documents,  whether 
or  not  they  conveyed  title  to  the  Jhn  Dandy  Mar- 
kets or  whether  title  remained  in  the  vendor,  Mr. 
Smith. 

After  the  original  document  was  entered  into 
there  was  then  a  supplemental  agreement. 

The  Court:  Was  this  brought  originally  in  this 
court  or  was  it  brought  in  the  Superior  Court  ? 

Mr.  Menzies:  No;  it  was  originally  brought  by 
us,  sir. 

The  Court:  It  is  under  the  Federal  declaratory 
relief  Act? 

Mr.  Menzies:     That  is  correct.  [6] 

The  Court:  I  didn't  know  whether  it  came  here 
by  removal  because  of  diversity  of  citizenship. 

Mr.  Menzies:  Diversity  of  citizenship  exists  in 
this  way;  plaintiffs  are  citizens  of  other  states  and 
all  of  the  defendants  are  citizens  of  the  State  of 
California. 

The  Court :     Very  well. 

Mr.  Menzies :  These  documents  called  for  certain 
payments  to  be  made  by  the  Jim  Dandy  Markets 
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to  Mr.  Smith.  Under  Mr.  Smithes  original  lease 
covering  the  ground  upon  which  this  Atlantic  Mar- 
ket was  placed  it  gave  Mr.  Smith  the  title  and  pos- 
session and  the  right  to  remove  the  building  at  the 
expiration  of  his  lease. 

Then,  an  escrow  was  opened  up  with  the  Morrison 
Escrow  Company  and  those  instructions  will  be  in- 
troduced into  evidence  here.  And  in  that  escrow 
was  deposited  certain  documents  that  were  to  be 
delivered  upon  the  close  of  the  escrow  and  the  court 
will  be  called  upon  to  determine  whether  or  not 
those  escrow  instructions  superseded  the  original 
and  supplemental  agreements  and  the  various  leases 
that  have  been  executed  between  the  parties. 

The  fire  occurred  and  an  adjustment  of  the  loss 
— an  adjuster's  agreement  fixing  between  the  plain- 
tiff and  the  Jim  Dandy  Markets  the  sound  vahie 
of  the  property  at  the  time  of  the  fire  and  the  loss 
and  damage  as  a  result  of  the  fire.  That  document 
is  before  the  court.  [7] 

The  Fireman's  Fund  Insurance  Company  had  a 
policy  with  Mr.  Smith  in  the  sum  of  $16,500.  Our 
two  policies  were  in  the  sum  of  $12,500  each,  or  a 
total  of  $25,000. 

After  the  fire  occurred  there  were  still  payments 
to  be  made  under  the  original  agreement  and  the 
supplemental  agreement,  and  in  accordance  with 
the  agreement  between  Smith  and  the  Jim  Dandy 
Markets,  and  the  final  payment  was  made  covering 
this  Jim  Dandy  Market  after  the  fire.  I  have  for- 
gotten how  many  days  after.  Mr.  Sadicoff  undoubt- 
edly will  recall  that  date.    Do  you  have  it? 
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Mr.  Sadicoff.     Yes. 

Mr.  Menzies:  The  fire  occurred  in  January  and 
in  March,  about  two  months  later,  why,  they  made 
the  payment  as  a  result  of  the  leases,  the  supple- 
mental, or,  the  original  agreement  and  the  supple- 
mental agreement  and  the  escrow  instructions. 

There  is  first  a  controversy  as  to  who  actually 
owned  the  building  which  was  occupied  at  the  time 
by  the  Atlantic  Market ;  whether  or  not  at  the  con- 
clusion of  the  lease  Mr.  Smith  had  the  right  to  the 
building  and  the  right  to  remove  it,  or  whether  it 
passed  to  the  Jim  Dandy  Markets. 

If  Mr.  Smith  had  the  right  to  retain  the  title  to 
the  building  and  to  remove  it,  then  there  is  a  ques- 
tion that  will  have  to  be  determined  as  to  whether 
this  was  merely  a  leasehold  interest  that  the  Jim 
Dandy  Markets  had  or  whether  or  not  it  was  the 
intention  of  the  parties  to  pass  title  along  [8]  with 
the  lease  to  the  building. 

The  Court:  Let  me  ask  you  a  question.  How 
would  the  insurance  company  be  interested  in  that  ? 

Mr.  Menzies:  In  this  respect,  your  Honor.  Our 
policy  had  a  permit  for  leased  ground.  It  also  had 
on  it  sole  and  unconditional  ownership — the  regular 
clause — standard  fire  insurance  policy. 

The  Court:  I  am  familiar  with  that.  I  had  a 
case  very  recently  in  which  I  wrote  an  opinion 
about  the  question  of  both  ownership  and  failure 
to  disclose  the  existence  of  an  encumbrance.  I 
wanted  to  know  how  you  are  interested. 

Mr.  Menzies :     That  is  one  point  of  it,  sir.  There 


222  E.  F,  Smith  vs, 

are  one  or  two  others  that  are  involved  as  between 
the  vendor  and  vendee. 

If  the  court  holds  that  situation  to  exist  then  of 
course  our  consent  on  leased  ground  would  be  af- 
fected in  that  respect — that  there  isn't  any  question 
])ut  what  a  vendee  has  an  insurable  interest  and  our 
consent  to  taking  that  interest  on  leased  ground 
would  place  us  in  the  position  that  we  would  suc- 
ceed to  any  rights  that  the  vendee  had  with  relation 
to  the  vendor's  insurance  under  our  subrogation 
provision  of  the  policy  and  in  that  extent,  I  believe, 
that  the  law  is  this — that  the  vendor  also  has  an 
insurable  interest,  but  assuming  that  he  has  that 
interest  and  has  it  insured,  he  must  apply  the  y)ro- 
ceeds  of  that  insurance  upon  [9]  the  vendee's  in- 
debtedness to  him. 

The  Court:  Who  constructed  this  building?  That 
is  important,  because  if  the  building  was  there 
when  this  lease,  as  you  call  it,  was  entered  into 
then  the  covenants  of  the  lease  would  have  to  be 
interpreted  to  see  if  they  complied  with  the  con- 
tinued presence  of  the  building  during  the  period 
of  the  lease,  or  whether  the  lease  was  terminated 
by  the  fire  and  if  so  what  obligation  there  was  so 
far  as  the  remainder  of  the  term  was  concerned. 
Was  the  defendant  merely  the  lessee  and  merely 
relieved  of  the  payment  of  the  rents  or  was  he  en- 
titled to  something  more? 

Mr.  Menzies:  There  is  no  fire  clause  in  the 
lease  as  I  have  read  them.  As  I  understand  the 
evidence  will  show  this  on  the  part  of  the  defend- 
ants, that  Mr.  Smith  leased  this  ground,  constructed 
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the  market  and  operated  it  for  a  time  and  after  it 
was  in  operation  this  agreement  to  purchase,  and 
it  is  the  contention  of  some  of  the  parties  that  it 
was  merely  an  agreement  to  purchase,  the  contents 
of  the  building — that  is,  the  furnishings  and  fix- 
tures and  stock  in  trade,  and  Mr.  Smith  retained 
the  title  to  the  building  and  the  right  to  remove  it 
at  the  termination  of  the  lease.  These  payments 
were  made  partly  on  account  of  the  purchase  price 
of  the  stock  in  trade  and  the  furnishings  or  furni- 
ture and  fixtures,  and  as  a  rental  under  the  lease. 

I  believe  that  Mr.  Smith  paid  the  taxes  and  then 
in  [10]  turn  was  reimbursed  by  the  sub-lessee, 
which  was  the  Jim  Dandy  Market. 

Does  that  cover  the  question  that  your  Honor 
had  in  mind? 

The  Court:     Yes. 

Mr.  Menzies :  Then  there  was  another  lease  that 
I  understand  that  the  defendant  Smith  is  intending 
to  place  in  evidence,  where  in  that  lease — and  you 
have  a  copy  of  it — there  is  a  copy  of  it  here — that 
lease  is  to  this  effect.  That  they  acknowledge  the 
ownership  of  Mr.  Smith  in  the  building  and  the 
title  to  it.    I  think  that  briefly  are  the  questions. 

The  Court:  Let  me  hear  that  again.  I  didn't 
quite  get  the  import  of  the  last  statement. 

Mr.  Menzies:  There  is  another  document  that 
has  not  been  introduced  in  evidence  and  I  under- 
stand the  demands  for  admissions  have  been  used 
and  what  is  the  result  of  the  demands  I  don't  know, 
but  it  affects  a  sub-lease  under  the  date  of  the  1st 
of  July,  1945,  between  Charles  Solder,  Leo  A.  Gold- 
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berg,  Earl  I.  Swetow,  Max  M.  Berick,  and  Norman 
Schuster,  a  co-partnership  doing  business  under  the 
name  and  style  of  Jim  Dandy  Markets. 

At  the  outset  of  the  transaction  between  Smith 
and  the  Jim  Dandy  Markets,  the  Jim  Dandy  Mar- 
kets was  operating  as  a  partnership  and  thereafter 
it  became  a  corporation,  and  [11]  the  corporation 
succeeded  to  all  of  the  rights,  title  and  interest,  if 
any,  that  the  partnership  had  in  and  to  the  busi- 
ness. And  also  assumed  and  agreed  to  pay  the 
obligations  of  the  partnership  insofar  as  it  affected 
the  proceedings  in  this  case. 

There  was  no  knowledge  on  the  part  of  the  plain- 
tiffs here  of  any  of  the  transactions  that  took  place 
between  the  defendant  Smith  and  the  Jim  Dandy 
Markets  either  during  the  time  that  it  was  a  part- 
nership or  after  it  became  a  corporation.  And  that 
matter,  I  think,  is  probably  in  dispute.  I  don't 
think  Mr.  Sadicoff  is — 

The  Court:  Let  me  ask  you  this  question.  I 
have  had  occasion  to  study  that  problem  very  re- 
cently and  I  wrote  an  opinion  which  contains  all 
the  latest  cases  on  the  subject  and  the  law  of  Cali- 
fornia which,  of  course,  would  govern  here  regard- 
less of  the  fact  that  you  brought  it  in  this  court. 
It  is  the  substantive  law  of  insurance  and  the  law 
of  California  as  I  read  it  and  expressed  in  a  very 
recent  opinion,  Gawecki  vs.  Fire  Insurance  Com- 
pany, 72  Fed.  Supp.  435.  That  opinion  was  to  this 
effect : 

That  the  clause  in  the  insurance  policy  which 
provides  that  the  application  shall  state  the  owner- 
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ship  and  sole  ownership,  that  that  clause  is  not  vio- 
lated by  the  mere  fact  that  there  was  no  disclosure ; 
that  clause  is  violated  only  if  there  has  been  con- 
cealment, and  that  unless  the  company  had  [12] 
actually  instituted  inquiry  which  resulted  in  con- 
cealment that  this  clause  does  not  apply. 

Mr.  Menzies:     I  appreciate  that,  your  Honor. 

The  Court:  This  case  didn't  turn  upon  that 
point.  That  point  was  raised  and  I  thought  at  first 
the  case  would  turn  on  that  point  but  ultimately 
this  case  turned  on  the  proposition  of  the  suspen- 
sion of  the  insurance  through  the  existence  of  a 
mortgage  of  which  the  insurance  company  did  not 
have  knowledge. 

Mr.  Sadicoff:  We  have  cited  such  cases,  your 
Honor. 

The  Court:  I  haven't  had  an  opportunity  to 
read  your  briefs,  gentlemen.  I  am  just  finding  my 
way  along  and  trying  to  determine  what  the  issues 
are.  As  I  say,  I  am  familiar  generally  with  the 
principles  involved  and  had  occasion  to  pass  on 
them  quite  recently. 

Mr.  Menzies:  The  question  here  will  not  turn 
on  that  particular  point  as  I  understand  it,  your 
Honor.  The  question  here  is  whether  they  had 
an  insurable  interest  and  if  they  did  have  that  then 
are  we  entitled  to  the  contribution  from  the  other 
carrier,  insofar  as  Mr.  Smith  would  then  be  a  trus- 
tee, of  the  proceeds  of  that  policy  for  the  use  and 
benefit  of  the  Jim  Dandy  Markets? 

The  Court:  Was  the  other  carrier  brought  in 
through  a  third  party  pleading? 
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Mr.  Menzies:  We  brought  the  other  carrier  in 
here  and  [13]  I  understand  that  there  has  been 
filed  a  cross  bill.  There  is  also  the  pleadings  in 
the  file  of  an  action  in  reformation  between  Smith 
and  the  Jim  Dandy  Markets,  Smith  contending  that 
he  is  the  owner  of  the  building  and  that  the  Jim 
Dandy  Markets  are  not.  And  then  I  believe  that 
Jim  Dandy  Markets  have  filed  a  cross  bill  endeavor- 
ing to  secure  credit  for  the  payment  of  any  that 
the  Fireman's  Fund — 

The  Court:  Do  you  represent  all  the  defend- 
ants ? 

Mr.  Sadicoff:  No.  I  represent  the  Jim  Dandy 
Markets. 

The  Court:     Who  represents  the  defendants? 

Mr.  Thomas:  I  represent  Mr.  Smith  and  Mr. 
Davis  represents  the  Fireman's  Fimd. 

Mr.  Sadicoff:  Mr.  Menzies,  have  you  finished 
with  your  statement?  If  not,  I  want  to  supplement 
the  statement. 

The  Court :  That  is  all  right.  I  am  asking  both 
sides  to  give  me  an  idea  of  the  issues  and  the  others, 
the  cross  complainants  or  whatever  they  are. 

Mr.  Menzies:  I  think  that  primarily  covers  it 
unless  some  of  the  other  gentlemen  care  to  supple- 
nu^nt  my  statement. 

Mr.  Sadicoff:  I  think  Mr.  Menzies  overlooked 
some  very,  very  important  facts,  otherwise  I 
wouldn't  make  a  statement. 

For  some  time,  your  Honor,  prior  to  July  1946 
the  defendant  Smith  was  the  operator  of  a  chain 
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of  these  so-called  super  markets,  consisting  of  eight 
units.  Upon  four  of  those  units  he  held  leases  and 
upon  four  of  them  he  owned  the  [14]  real  property. 

In  July  of  1945  he  entered  into  an  agreement  with 
Jim  Dandy  Markets,  a  partnership,  under  which 
he  leased  to  Jim  Dandy  Markets  the  four  properties 
that  he  owned,  and  under  which  he  subleased  to 
Jim  Dandy  Markets  the  four  properties  that  he  was 
leasing  from  others,  including  the  market  that  we 
Avill  doubtless  all  refer  to  as  the  Atlantic  store,  and 
which  is  the  subject  of  this  litigation. 

Under  that  agreement  of  July  1945  it  was  pro- 
vided that  at  the  end  of  ten  years  the  Jim  Dandy 
Markets  would  have  the  right  to  purchase  the  equip- 
ment in  those  eight  markets  upon  the  payment  to 
Mr.  Smith  of  the  sum  of  $192,500. 

They  operated  under  that  agreement  until  July 
of  1946,  at  which  time  they  entered  into  what  was 
denominated  a  supplemental  and  modified  agree- 
ment. 

The  contract  is  dated  June  12th,  1946,  but  I  be- 
lieve the  evidence  will  show  it  was  actually  executed 
and  delivered  at  the  Morrison  Escrow  Company  in 
Huntington  Park  on  June  27th,  1946. 

After  Mr.  Smith  made  the  original  agreement 
with  Jim  Dandy  Markets  on  July  1st,  1945,  he  had 
issued  to  him  by  the  defendant  Fireman's  Fund,  a 
policy  covering  all  of  the  buildings  on  all  the  eight 
stores— eight  buildings,  and  specifying  the  various 
amounts  covering  each  particular  building  and  the 
Atlantic  store.    It  was  insured  for  $14,500.  [15] 
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Now,  in  July  of  1946  he  entered  into  an  agree- 
ment with  Jim  Dandy  Markets,  then  a  partnership, 
under  which  he  executed  leases  upon  the  four  prop- 
erties that  he  owned,  to  Jim  Dandy  Markets  and 
executed  an  assignment  of  his  leases  on  the  other 
four,  including  the  Atlantic  store. 

Now,  on  the  Atlantic  store,  and  also  on  another 
unit  called  the  Ontario  store,  he  had  built  the  build- 
ings, and  the  leases  provided  that  at  the  expiration 
of  the  term  of  the  lease  or  any  extensions  he  may 
remove  the  buildings. 

At  the  time  he  executed  the  so-called  supplemen- 
tal and  modified  agreement  of  June  1946,  and  simul- 
taneously with  the  execution  of  that  agreement, 
certain  escrow  instructions  were  executed  by  the 
parties,  photostats  of  which  are  included  in  the 
jjleadings,  which  escrow  instructions  and  also  the 
agreement  provided  that  he  would  deliver  into 
escrow  an  assignment  of  the  leases,  including  as- 
signments of  the  leases — of  the  two  leases  that  he 
had  on  the  Atlantic  store  because  that  property 
had  two  ownerships. 

The  suppl (^mental  agreement  provided  that  he 
sold  to  Jim  Dandy  Markets  all  of  the  equipment  in 
the  eight  stores.  He  assigned  •  the  leases  without 
any  reservations  of  rights  to  the  building.  They  are 
out  and  out  assignments.  And  the  contracts  pro- 
vided that  we  were  to  pay  him  $225,000  payable  by 
a  credit  of  $50,000  of  which  monies  he  has  had, 
and  a  payment  of  $5,000  a  month.  [16] 

Simultaneously  with  the  opening  of  that  escrow 
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and  the  execution  of  the  supplemental  agreement  in 
June  of  1946,  he  actually  delivered  assignments  of 
leases  in  escrow,  assigning  those  leases  to  and  in- 
cluding the  Atlantic  store,  to  Jim  Dandy  Markets. 
Immediately  upon,  or  very  shortly  after  that  agree- 
ment was  the  supplemental  agreement  which  was 
executed  and  the  escrow  instructions  were  signed 
and  the  various  documents  required  to  be  delivered 
into  escrow  by  Mr.  Smith,  Jim  Dandy  Markets  took 
out  insurance  upon  the  so-called  Atlantic  store  in 
two  policies  that  were  issued  by  the  plaintiffs  in  this 
action,  each  for  $12,500,  making  a  sum  total  of 
$25,000. 

All  of  the  payments  required  to  be  made  under 
the  supplemental  agreement  which,  when  your 
Honor  reads  it  your  Honor  will  note  is  not  an 
option  to  buy — it  is  an  unequivocal  agreement  under 
which  Smith  agrees  to  sell  to  us  and  we  are  under 
obligations  to  buy,  and  all  of  the  payments  were 
made  and  there  was  never  any  default  in  the  pay- 
ments, to  and  including  the  14th  day  of  January, 
1947,  at  which  time  the  Atlantic  store  was  com- 
pletely destroyed  by  fire. 

We  immediately  notified  our  insurance  carriers, 
the  plaintiffs  in  this  action,  of  the  fact  that  the 
property  had  been  destroyed  by  fire  and  there  is  no 
contention  that  we  failed  to  do  that— that  we  failed 
to  do  anything  that  we  were  required  to  do.  [17] 

Under  the  supplemental  agreement  it  provides 
that  if  we  want  to  release  any  of  the  units  and 
take  title  immediately  and  get  the  various  docu- 
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iiients  delivered  to  us  out  of  escrow,  we  could  do 
so  by  payment  of  certain  specified  sums — certain 
percentages.  In  March,  and  following  the  fire,  and 
when  we  were  not  in  default  under  the  terms  of  the 
agreement,  the  full  amomit  that  was  due  imder  the 
contract  for  the  Atlantic  Store  was  paid  to  Mr. 
Smith  and  was  received  by  him.  And  I  think  the 
evidence  will  show  that  in  August  of  1947  the  sum 
total  of  $225,000  was  paid  to  Mr.  Smith. 

It  is  my  understanding  that  Mr.  Smith  contends, 
but  notwithstanding  the  fact  that  he  executed  an 
assignment  to  us  of  the  leases  w^hich  we  contend 
carried  all  rights  that  he  had,  including  the  right  to 
the  building  and  the  right  to  remove  the  building 
and  the  right  of  occupancy,  that  he  had  some  sort 
of  a  mental  reservation  that  he  didn't  intend  to  sell 
the  buildings. 

I  think  the  evidence  will  show  notwithstanding 
the  fact  that  we  were  to  have  possession  of  the 
Atlantic  store  for  on  close  to  ten  years  and  the 
Ontario  store  for  ten  years,  and  notwithstanding 
the  fact  that  Smith  still  claims  he  was  the  owner 
of  the  Atlantic  building  and  that  he  is  also  the 
owner  of  the  building  at  Ontario,  he  never  charged 
us  any  rent  for  it,  which,  we  contend,  of  course,  is 
proof  of  the  fact  that  he  intended  to  convey  the 
building  to  us  and  that  [18]  we  always  thought  we 
bought  the  building. 

Now,  I  think  the  evidence  will  show  that  all  taxes 
til  at  w^ere  assessed  against  the  Atlantic  store  sub- 
sequent to  June  of  1946  were  not  paid  by  Smith — 
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they  were  paid  by  us.  We  have  always  contended 
and  still  contend  that  we  were  the  sole  and  un- 
conditional owners  of  that  property  and  that  the 
cases  are  legion  to  the  effect  that  you  don't — that 
a  vendee  luider  a  conditional  sales  contract  is  the 
sole  and  unconditional  owner  of  the  property. 

The  Court:     Mr.  Thomas. 

Mr.  Thomas:  Yes,  your  Honor.  As  to  the  ques- 
tion of  title.  That  came  after  the  fire  and  that  was 
whether  the  building  was  the  subject  matter  of  the 
contract  and  not  whether  the  title  of  what  was  the 
subject  passed,  but  whether  the  building  was  the 
subject  matter. 

Now,  the  general  statement  that  Mr.  Sadicoff 
made  is  a  fair  recital  of  the  sequence  of  events  but 
there  are  some  things  that  were  not  mentioned  and 
that  I  would  like  to  call  your  Honor's  attention 
to  as  showing  that  this  building,  and  our  theory  is, 
that  this  building  was  never  a  subject  matter  of 
this  contract. 

Now,  in  the  beginning  the  lease  was  a  land  lease 
only  and  the  fact  the  the  building  burned  or  did 
not,  did  not  affect  the  status  of  the  lease.  The 
building  had  been  built  by  Smith  with  the  priv- 
ilege recited  in  the  land  lease,  that  at  the  termina- 
tion of  it  he  could  remove  the  building,  recognizing 
that  he  built  it  and  that  it  was  his. 

Now  then,  it  was  under  that  lease  that  the 
original  contract  which  leased  to  Jim  Dandy  Mar- 
kets the  machinery,  equipment  and  facilities  in  the 
various  markets  and  the  stock  in  trade  was  sold 
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outright.  The  shelves  and  the  scales  and  all  of  those 
things  were  sold  or  leased  for  ten  years. 

Sub-leases  were  made  on  the  buildings,  as  Mr. 
Sadicoff  pointed  out,  under  which  Jim  Dandy  Mar- 
kets was  holding  as  a  sub-lessee  under  Smith,  with 
the  provision  that  if  the  termination  of  the  sub- 
lease and  the  lease  under  which  he  was  terminated 
was  changed — that  is,  if  they  couldn't  get  a  renewal 
and  so  forth  he  would  help  them  to  do  so;  if  they 
had  to  imy  more  rent  they  w^ould  have  to  adjust 
it.  That  was  all  spelled  out. 

And  while  I  am  on  the  question  of  the  sub- 
lease— I  will  change  that. 

After  about  a  year's  operation,  as  he  pointed  out, 
a  new  deal,  a  new  arrangement  was  made  by  a 
supplemental  and  modified  agreement  which  did 
not  obliterate  the  old  one,  the  modification  being 
that  the  Jim  Dandy  Markets  purchased  imme- 
diately under  conditional  sales  contract  the  same 
facilities — machinery  and  equipment  which  it  had 
leased  under  the  original  agreement. 

It  then  provides  that  that  will  become  effective 
[20]  on  the  first  of  the  next  month — the  first  of  July, 
this  having  been  done  in  June,  and  that  the  lease 
by  which  that  equipment  was  leased  under  the 
original  agreement  will  terminate  and  the  condi- 
tional sales  contract  will  become  effective  as  of  the 
first  day  of  July  1946. 

The  Court :    What  was  the  date  of  the  first  one  ? 

Mr.  Thomas:  The  date  of  the  first  one  was 
January  14th,  1947.  Now,  this  contract  further  pro- 
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vided  that  assignments  of  leases  would  be  made  on 
the  building  sites  where  he  did  not  own  property — 
that  is,  the  land,  and  the  four  in  which  he  did.  He 
made  leases  to  rent  those. 

The  contract  then  provided  that  as  to  such  as- 
signment of  leases  they  would  become  effective 
after  the  full  purchase  price  of  the  equipment  had 
been  paid  and  were  delivered  out  of  escrow.  These 
assignments  were  delivered  into  escrow,  as  pointed 
out,  together  with  a  bill  of  sale  for  the  facilities. 

Now,  the  contract  further  provided  that  in  the 
meantime  the  sub-lease  executed  under  the  original 
agreement  would  stay  in  effect.  So,  at  the  time  of 
the  fire  we  had  this  condition.  That  the  Jim  Dandy 
Markets  were  in  possession  under  a  sub-lease — 

Mr.  Sadicoff,  this  is  one  of  the  places  I  want  to 
modify  your  statement  by  calling  attention  to  the 
fact  that  no  demand  was  made  for  rent,  but  the 
sub-lease  executed  on  the  Atlantic  Market  provides 
and  refers  to  the  fact  that  Smith  is  the  owner  of 
the  building.  It  provides  what  rents  shall  be  paid. 
It  provides  that  it  shall  pay  the  rent  as  provided 
in  the  agreement  and  the  rent  which  was  due  on 
the  land  lease.  It  also  provides  that  the  sub-lessee 
will  pay  and  meet  all  other  obligations  provided 
in  the  land  lease.  The  land  lease  provided  that  taxes 
would  be  paid  by  the  lessee. 

The  Court:     Sub-lease  was  between  whom? 

Mr.  Thomas:     Smith  and  the  Jim  Dandv  Mar- 

V 

kets. 

The  Court:     That  was  undertaken  between  them. 
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It  was  not  an  undertaking  between  the  Atlantic 
and  Mr.  Smith. 

Mr.  Thomas:  Undertaking  betw^een  Jim  Dandy 
and  Mr.  Smith. 

The  Court:  The  clauses  you  speak  of  were  con- 
tained in  the  sub-lease  between  Jim  Dandy  Markets 
and  Mr.  Smith. 

Mr.  Thomas:  The  landowner's  lease  provided 
that  Smith  should  pay  a  certain  specified  siun  as 
rent  and  that  he  should  pay  all  taxes.  The  sub- 
lease provided  also,  of  course,  that  Smith  owned 
tlie  building. 

The  Court:  And  the  sub-lease  was  between 
whom  ? 

Mr.  Thomas:  Mr.  Smith,  the  plaintiff  and  cross 
complainant,  and  the  Jim  Dandy  Markets.  That 
lease  provided  that  certain  sums  would  be  paid.  Tt 
had  reference  to  the  amount  of  rent  that  was  being 
paid  on  the  store  for  the  equipment,  provided  that 
tlie  sub-lessee  would  pay  the  rent  due  on  the  land 
lease  and  would  pay  all  other  obligations  due  on 
the  land  lease.  In  other  words,  the  taxes. 

I  think  the  evidence  will  show  the  taxes  were 
actually  paid  by  Smith  and  refunded  under  the 
terms  of  the  sub-lease.  The  point  I  am  getting  at  is 
that  that  is  contradictory  to  his  statement  that  that 
was  a  provision  provided  in  the  writing  and  not 
in  subrogation  of  their  title. 

Now,  the  next  point  I  want  to  call  your  Honor's 
attention  to  was  that  in  putting  this  building  in  as 
a  part  of  it  was  in  the  fixing  of  values.  Tinder  the 
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supplemental  and  modified  agreement  each  market 
was  given  a  value  and  the  value  subject  to  a  reduc- 
tion because  of  the  down  payment  of  some  $13,000 
divided  according  to  the,  pro  rata,  divided  accord- 
ing to  the  balance  there  was  left  as  the  balance  due 
on  the  Atlantic  Market  which  was  $27,300,  and  the 
total  value  with  the  credit  against  the  other  was 
about  $31,000. 

The  agreed  loss  of  this  building  is  over  $32,000 
so  we  have  a  situation  to  show  that  that  was  not — 
there  is  one  point  before  that. 

The  contract  provides  that  as  to  the  equipment, 
facilities  and  so  forth,  the  purchaser,  Jim  Dandy 
Markets,  shall  keep  it  insured  with  a  loss  payable 
clause  to  Smith.  It  makes  no  reference  to  the  build- 
ing whatsoever. 

That  clause  was  carried  out.  Jim  Dandy  Markets 
kept  the  equipment  insured  for  $20,000  and  when 
tlie  fire  occurred  the  $20,000  policy  was  paid.  That 
was  the  money  that  went  to  pay  off  the  great  bulk. 
That  was  the  money  that  went  to  pay  off  the  great 
bulk  of  the  debt.  All  but  $1,700  was  the  insurance 
money  on  the  equipment  that  paid  off  the  balance 
due  to  Mr.  Smith. 

Now  we  come  then  to  the  situation  showing  that 
the  facilities,  and  the  testimony  will  be,  that  that 
was  the  element  against  which  the  value  was  fixed 
on  the  store.  The  building  would  double  that  value 
so  that  we  have  a  situation — the  very  strongest 
point  in  evidence,  that  the  building  was  not  in- 
cluded in  the  subject  matter.  He  would  actually  be 
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selling  it  for  less  than  fifty  per  cent  of  the  estab- 
lished value  of  the  property  in  all  of  these  docu- 
ments. Except  for  the  sub-lease  no  reference  is 
made  to  the  building  except  in  the  assignment 
which  was  in  escrow  and  which  was  not  yet  de- 
livered. Now,  that  assignment  was  in  exactly  the 
same  form  as  all  of  them  and  referred  to  a  lease 
of  land  and  buildings  which,  of  course,  was  an  in- 
accurate statement  if  it  was  intended  to  apply  to 
this,  and  shows  that  it  was  ineptly  drawn  as  in- 
cluding a  building  when  it  w^as  not  supposed  to 
have  included  the  building. 

Our  suit  for  reformation  is  to  change  those  words 
on  the  assignment  for  the  reason  that  the  other 
documents,  together  with  the  value  and  the  fact 
that  they  were  tenants  as  [24]  of  the  time  of  the  fire 
under  a  sub-lease,  recognizing  the  title  of  the  build- 
ing in  Smith,  and  no  provision  being  made  at  any 
place  for  any  payment  for  the  building,  that  there- 
fore it  was  clearly  not  a  contract  to  sell  this  mar- 
ket for  one-half  of  its  value,  but  was  simply  a 
mistake  in  the  drawing  of  the  assignment  as  to 
w^hat  effect  it  had.  Furthermore,  since  that  value 
is  there  the  payment  under  the  conditional  sales 
contract  was  clearly  being  made  on  the  equipment. 
It  even  shows  eventually  the  assignment  might  have 
carried  the  building  with  it. 

The  fact  was  that  it  was  a  consequential  thing 
and  not  a  part  of  the  agreement,  the  land  lease 
itself  having  no  obligation  to  maintain  a  building 
on  there. 


Jim  Dandy  Markets,  Inc.,  et  ah,  Etc.         237 

That  is  the  theory  on  which  we  will  submit  the 
case. 

The  Court:  Have  you  anything  to  say  Mr. 
Davis  ? 

Mr.  Davis:  I  have  been  saying  all  the  time  that 
I  am  either  getting  a  free  ride  here  or  I  am  not  in 
court  at  all.  Let  me  outline  the  situation  as  I  see  it. 

In  1945  Smith  was  the  owner  of  this  building — 
held  the  ownership  by  virtue  of  being  a  lessee  with 
the  right  of  removal  of  the  building.  At  that  time, 
in  1.945,  he  insured  the  building  in  the  Fireman's 
Fimd.  In  1946  Smith  entered  into  this  deal  with  the 
Jim  Dandy  Markets  by  which  their  previous  deals 
were  modified,  and  at  that  time  executed  the  con- 
tract, so-called  conditional  sales  contract,  and  exe- 
cuted and  delivered  an  assignment  of  the  lease  to 
this  building,  which  carried  with  it,  I  think,  with- 
out question,  the  ownership  in  the  building,  to  the 
Jim  Dandy  Markets.  After  that  was  done  the  two 
policies  executed  by  the  plaintiffs  were  executed 
and  delivered  to  Jim  Dandy.  The  Fireman's  Fund 
policy  was  issued  in  1945  and  the  plaintiffs'  pol- 
icies were  issued  to  Jim  Dandy  in  1946.  The  fire 
occurred  in  1947. 

Now,  plaintiffs  have  brought  an  action  here,  the 
two  plaintiffs,  in  which  they  join  the  Fireman's 
Fund  together  with  all  the  other  defendants — all 
citizens  and  residents  of  the  State  of  California. 
The  Fireman's  Fund  Insurance  Company  is  a  Cal- 
ifornia corporation,  and  the  sole  issue,  as  I  see  it, 
is  between  the  plaintiffs  and  Jim  Dandy,  because 
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under  the  law  as  we  will  cite  to  your  Honor  these 
contracts  are  wholly  several. 

The  two  plaintiffs  have  no  interest  whatsoever 
in  the  contract  that  Smith  had  with  Jim  Dandy. 
The  law  is  positive  on  that  point. 

The  Court:  That  is  why  I  asked  that  question 
of  Mr.  Menzies,  what  interest  they  claim  in  any 
dispute  with  them,  and,  of  course,  his  answer  was 
that  their  rights  may  be  affected,  dependino;  upon 
w^hom  we  find  to  be  the  o\vner  and  entitled  to 
ownership  of  the  building  and  entitled  to  receive 
this  insurance.  [26] 

Mr.  Davis:  There  is  no  issue  here  in  this  case 
against  the  Fireman's  Fund.  My  point  is  there  is 
no  issue  made  against  us  except  the  issues  made  by 
Mr.  Menzies. 

The  Court:  Was  there  a  motion  made  to  strike 
the  cross  complaint  on  the  ground  the  court  had  no 
jurisdiction? 

Mr.  Davis:     I  suggested  it  in  my  answer. 

The  Court :  I  found  none.  But  if  such  a  motion  is 
made  before  me  I  will  deny  the  motion  unless 
coimsel  produces  authorities  to  show  that  the  pres- 
ent rules  have  been  interpreted  differently  than  tlie 
Supreme  Court  interpreted  them. 

Mr.  Davis:  Your  Honor,  the  cross  complaint  is 
not  against  my  client.  There  is  no  cross  complaint 
against  me.  It  is  between  Smith  and  the  Jim  Dandy 
Markets. 

The  Court:     But  they  have  not  raised  the  point. 
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Mr.  Davis :  It  was  raised  and  withdrawn  by  Mr. 
Sadicoff. 

Mr.  Sadicoff:  I  withdrew  it  because  I  became 
convinced  that  I  was  wrong,  and  I  thought  it  was 
my  duty. 

The  Court:  I  was  just  asking  the  question  to 
see  what  the  state  of  the  record  is. 

At  the  present  time  under  liberal  rules  of  plead- 
ing which,  of  course,  obtained  in  California  since 
1925,  they  passed  the  liberal  rule  of  pleading  so 
any  person  may  be  joined  as  a  defendant  who  has 
an  interest  or  as  to  whom  there  may  be  a  common 
question  of  law.  In  other  words,  the  Federal  statute 
is  in  many  respects  the  same  statute  as  we  have  had 
in  California  since  1925.  As  a  matter  of  fact,  the 
first  law  review  article  I  wrote  for  the  Southern 
California  Law  Review  after  it  was  established, 
was  a  long  40-page  article  on  this  new  section. 

At  that  time  there  was  no  precedent  and  I  ana- 
lyzed all  the  English  precedents  and  whatever 
precedents  we  had  in  the  State  courts,  to  show  the 
objective  of  this  statute  so  that  if  there  was  a  com- 
mon question  of  law  that  affects  you,  you  will  be 
enjoined. 

Mr.  Sadicoff:  I  would  like  to  call  your  atten- 
tion to  just  one  matter,  and  that  is  this,  that  in 
connection  with  the  construction  of  these  dociunents 
I  don't  think  that  they  require  any  construction, 
but  assuming  that  there  is  any  ambiguity,  all  these 
documents  were  prepared  by  Mr.  Smith — ^the  docu- 
ments that  we  signed. 


240  jEJ.  F.  Smith  vs. 

The  Court:  That  is  a  question,  of  course,  to 
come  up  later  on  because  whatever  inference  may 
be  drawn  from  that  fact  only  has  bearing  upon  in- 
tent. But  I  don't  want  any  particular  piece  of  testi- 
mony called  to  my  attention  at  the  present  time. 
What  I  want  is  to  clarify  the  issue. 

One  more  question  and  then  I  will  give  you  a 
short  recess,  and  then  we  will  go  on  after  twelve 
o'clock  to  make  up  for  the  time  we  have  lost. 
Ordinarily  when  there  is  a  pre-trial  hearing  it  is 
followed  by  a  pre-trial  order  which  is  signed  by  the 
court,  and  sets  forth  any  stipulations  or  agreements 
or  [28]  clarijEication  of  issues.  I  have  looked  through 
this  file  and  I  do  not  find  any  such  order. 

Mr.  Menzies:     There  is  none. 

The  Court:  Then  of  course  there  is  nothing  in 
the  pre-trial  hearing,  unless  the  transcript  shows 
some  admissions,  that  would  be  of  any  assistance 
in  the  determination  of  this  issue.  If  there  is  any  I 
wish  you  gentlemen  would  call  my  attention  to  it. 

Mr.  Menzies:     I  think  we  can. 

The  Court:     Let  us  take  a  short  recess. 

Mr.  Menzies:  There  is  one  thing  I  believe  Mr. 
Watt  would  like  to  call  to  the  court's  attention  to 
supplement  some  of  the  statements  that  have  been 
made. 

Mr.  Watt:  I  have  this  one  observation  to  make. 
The  statements  of  counsel  sufficiently  illustrate  the 
reasons  which  have  prompted  the  declaratory  relief 
action,  and  we  don't  want  to  overlook  that  issue, 
whether  the  Jim  Dandv  Markets  had  an  insurable 
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interest,  and  we  think  it  will  be  necessary  to  de- 
termiae  the  question  of  ownership  in  order  to  de- 
termine whether  they  had  an  insurable  interest. 

The  Court:  Mr.  Watt,  I  am  going  to  refer  to 
something  personal.  You  know  my  interest  in  the 
declaratory  judgment  law.  I  think  you  heard  the 
first  speech  I  ever  delivered  on  the  subject  before 
I  w^ent  on  the  bench,  and  that  interest  has  con- 
tinued. As  a  matter  of  fact,  I  have  an  article  in  one 
[29]  Federal  Rules  decision  on  the  subject  which 
is  a  lecture  I  delivered  at  the  request  of  Judge 
Wilbur  vvhen  we  held  our  first  conference  which 
analyzed  all  the  decisions  which  had  been  made  in 
Federal  Courts  up  to  that  time.  In  all  my  writings 
I  have  called  attention  to  the  great  benefit  which 
we  derived  from  this  statute,  as  I  used  to  illustrate 
it  sometimes  to  my  students  hi  law  school  when  I 
taught  the  subject  of  pleadings,  and  I  had  to  teach 
declaratory  judgment,  I  said,  in  the  old  days,  if  a 
dispute  arose  as  to  whether  a  man  had  a  lease  on 
a  piece  of  land  and  could  tear  down  a  four-story 
building  and  build  a  twelve-story  building  without 
violating  the  lease,  I  said  the  man  actually  had  to 
start  tearing  down  the  building  and  the  other  man 
had  to  run  to  court  and  get  an  injunction.  Now  he 
just  goes  over  to  the  other  man  and  he  says,  ^^Look, 
I  want  to  rebuild  a  building  which  will  revert  to 
you  at  the  end  of  the  period."  The  other  fellow- 
says.  ^^You  can't,"  and  upon  that  he  comes  to 
court  and  nobody  is  hurt.  That  is  what  the  cases 
<?a]l  invoking  the  jurisdiction  of  the  court,  whether 
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you  use  coercive  measures  or  not,  and  before  any 
detriment  has  been  caused  to  anybody.  So,  so  far 
as  I  am  concerned,  I  welcome  these  declaratory 
judgment  cases  because  I  approve  of  the  philosophy 
which  lies  behind  this  form  of  procedure,  which, 
incidentally,  we  borrowed  from  England,  as  we 
have  borrowed  every  important  reform  in  the  realm 
of  civil  procedure.  I  [30]  want  to  give  the  English 
Bar  and  the  English  judges  that  compliment — all 
the  good  things  we  have  in  our  procedure,  including 
the  rules  of  joinder  and  including  declaratory  judg- 
ment, we  have  borrowed  from  the  English  court 
rules  which  anticipated  those  by  30  or  40  years. 

Let  us  take  a  short  recess. 
(Short  recess.) 

The  Court:    Proceed,  gentlemen. 

Mr.  Thomas :  May  I  interrupt  to  make  this  sug- 
gestion? As  I  understand  it,  all  evidence  will  be  ap- 
X)licable  to  the  cross  complaint  and  the  other  pro- 
ceedings without  having  to  re-introduce  it  on  the 
cross  complaint. 

The  Court:  Yes,  I  think  so.  The  order  of  proof 
doesn't  really  matter.  I  will  qualify  that  b}^  saying 
except  such  oral  testunony  as  may  come  in  with 
reference  to  intent.  I  presume  oral  testimony  will 
be  introduced  on  the  subject  of  the  intention  of  the 
parties  and,  of  course,  that  shouldn't  come  in  until 
the  plaintiff  has  put  in  his  case. 

Mr.  Davis:  It  will  all  be  introduced  subject  to 
a  motion  to  strike. 

T'he  Court:  No,  no,  make  your  motions  imme- 
diately. 
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Mr.  Davis:    Make  our  objections? 

The  Court:  Make  your  objections  at  the  time. 
I  am  old-fashioned,  Mr.  Davis.  I  believe  in  the 
rules  of  evidence.  I  don't  keep  things  suspended  in 
the  air.  Make  your  motions  [31]  and  I  will  rule  as 
to  whether  it  is  material  or  not. 

Mr.  Thomas:  I  didn't  have  that  in  mind.  I  had 
in  mind  this.  Now,  the  plaintiff  w^ants  to  offer 
certain  documents  and  I  will  want  those  same  docu- 
ments on  the  cross  claim. 

The  Court:  If  they  are  in  the  record  yon  don't 
have  to  adopt  them.  You  don't  have  to  re-introduce 
them. 

Mr.  Thomas:     That  is  what  I  didn't  want  to  do. 

The  Court:  If  there  is  any  evidence  in  the 
record  that  has  a  bearing  upon  the  issues  in  the 
case  the  court  may  draw  any  inferences,  favorable 
or  unfavorable,  to  any  litigant,  whether  his  posi- 
tion is  as  an  actor  in  the  case  or  otherwise,  the 
plaintiff  or  cross  complainant  or  as  a  defendant. 
It  isn't  necessary  to  re-introduce  the  same  evidence 
in  your  behalf. 

Mr.  Thomas:  That  is  w^hat  I  wanted  to  have 
€lear. 

Mr.  Menzies:  If  the  court  please,  at  this  time 
I  will  offer  in  evidence  the  reporter's  transcript  of 
the  pre-trial  hearing.  I  do  that  for  the  benefit  of 
the  court  and  perhaps  it  may  shorten  the  time  of 
trial  here.  I  will  ask  that  that  be  marked  as  Ex- 
hibit 1. 
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The  Court:  Do  you  want  me  to  use  the  copy 
tliat  is  on  file? 

Mr.  Menzies:     I  have  it  here. 

The  Court:  There  is  a  copy;  we  have  the  orig- 
inal. It  may  be  received.  [32] 

Mr.  Davis:  I  want  to  object  to  the  introduction 
of  any  statements  as  against  the  defendant  Fire- 
man's Fund  Insurance  Company,  on  the  ground 
that  plaintiffs'  claim  or  any  of  the  pleadings  in 
the  case  do  not  state  any  groimd  upon  which  relief 
can  be  granted  against  this  defendant. 

The  Court:  All  right,  the  objection  is  over- 
ruled. 

The  Clerk:     Plaintiffs'  Exhibit  1  in  evidence. 
(The    transcript    referred    to    was    marked 
Plaintiffs'    Exhibit    1,    and   was    received   in 
evidence.) 

[Plaintiffs'  Exhibit  No.   1  set  out  in  fuU,, 
page  139  of  this  Transcript  of  Record.] 

Mr.  Menzies:  I  will  now  offer  in  evidence 
photostatic  copies  of  the  policies  of  the  Central 
Manufacturers'  Mutual  Insurance  Company,  being 
policy  No.  F-321452,  and  Policy  No.  3170  of  the 
Indiana  Lmnbermans  Mutual  Insurance  Company, 
and  ask  that  those  two  policies  be  marked  Plain- 
tiffs' Exhibit  2. 

The  court  will  note  that  in  the  transcript  of  the 
pre-trial  hearing  it  was  stipulated  that  photostatic 
copies  might  be  used. 

Mr.  Davis:  I  make  the  same  objection  as  pre- 
viously made. 
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The  Court:    The  objection  will  be  overruled. 

Mr.  Sadicoff:  May  I  suggest  those  be  intro- 
duced in  evidence  as  Plaintiffs'  Exhibits  2  and  3, 
rather  than  have  them  one  exhibit,  Mr  Menzies  ? 

Mr.  Menzies:    I  have  no  objection. 

The  Court:    How  many  are  there? 

Mr.  Menzies:     Two  policies. 

The  Court:  We  had  better  mark  them  sepa- 
rately. 

Mr.  Menzies :  May  the  one  of  the  Central  Manu- 
facturers'  in  order  to  keep  the  record  straight,  be 
marked  Exhibit  2,  and  the  one  of  the  Indiana 
Lumbermans  Mutual  as  Exhibit  3?  May  the  record 

show  that? 

The  Court:    Yes. 

(The  policies  referred  to  were  marked 
Plaintiffs'  Exhibits  2  and  3,  and  were  received 
in  evidence.) 

Mr.  Menzies:  I  will  now  offer  in  evidence  Pol- 
icy No.  A-959495  of  the  defendant  Fireman's  Fund 
Insurance  Company,  and  ask  that  be  marked  Ex- 
hibit 4. 

Mr.  Davis:  To  which  I  make  the  same  objection, 
incompetent,  irrelevant  and  immaterial. 

The  Court:    Overruled. 

Mr.  Davis :  And  upon  the  ground  that  the  plain- 
tiffs'  complaint  or  any  of  the  pleadings  do  not 
state  grounds  upon  which  relief  can  be  granted 
against  this  defendant. 

The  Court:    All  right. 
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The  Clerk:     Plaintiffs'  Exhibit  4  in  evidence. 
(The  policy  referred  to  was  marked  Plain- 
tiffs' Exhibit  4,  and  was  received  in  evidence.) 

Mr.  Menzies:  Now,  in  order  to  save  enciunber- 
ing  the  record,  your  Honor,  with  additional  docu- 
ments, there  are  [34]  attached  to  the  answer  of  the 
Jim  Dandy  Markets,  the  defendant  in  the  case,  cer- 
tain leases  marked  Exhibit  A,  and  I  will  offer  those 
exhibits  that  are  attached  to  the  answer  of  the  Jim 
Dandy  Markets  as  Exhibit  5,  or  if  the  court  pre- 
fers, we  may  break  them  down  into  each  document. 

Mr.  Sadicoff:  Will  you  pardon  a  suggestion, 
Mr.  Menzies? 

Mr.  Menzies :     Glad  to  have  it. 

Mr.  Sadicoff:  In  the  answer  of  the  defendant 
Jim  Dandy  Markets  to  the  cross  claim  of  the  de- 
fendant, E.  F.  Smith,  there  is  contained  the  various 
documents  in  chronological  order  and  I  would  sug- 
gest that  you,  rather  than  having  the  exhibits  of  the 
answer  to  your  complaint  in  evidence,  that  it  would 
be  the  exhibits  attached  to  the  answer  of  the  de- 
fendant Jim  Dandy  Markets  to  the  cross  claim  of 
E.  F.  Smith. 

Mr.  Menzies:     I  have  no  objection  to  that. 

The  Court:  All  right.  You  have  quite  a  large 
number,  gentlemen.  You  have  Exhibit  A,  which 
consists  of  a  number  of  dociunents.  Likewise,  Exhi- 
bit B  and  Exhibit  C,  consist  of  several,  and  Exhibit 
D  consist  of  three.  I  think  these  will  be  taken  in- 
dividually and  introduced  by  reference. 
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Mr.  Menzies:  Very  well.  I  will  follow  the 
court  ^s  suggestion. 

They  are  marked  here  in  the  answer  of  the  cros.^ 
claim  as  Exhibit  A,  consisting  of  two  pages;  Exhi- 
bit B,  which  [35]  is  a  letter  bearing  the  date  of 
February  1,  1942. 

Mr.  Sadicoff :     That  is  part  of  the  lease. 
The  Court:     Let  us  do  it  this  way.  Exhibit  A  is 
an  instrument,  a  lease  dated  the  29th  of  February, 
1941,  and  that  will  become  Plaintiffs'  Exhibit  5. 
(The  lease  referred  to  was  marked  Plain- 
tiffs' Exhibit  5,  and  was  received  in  evidence.) 
[Printer's  Note]:  Plaintiffs'  Exhibit  No.  5 
is  attached  to  Answer  of  Jim  Dandy  Markets, 
Inc.  to  Cross  Claim  of  E.  F.  Smith  as  Exhibit 
A  and  is  set  out  at  page  56  of  this  printed 
record. 
Mr.  Menzies:     Then  Exhibit  B  in  the  answer  to 
the  cross  bill  is  a  document  bearing  the  date  of 
February  1st,  1942,  addressed  to  E.  F.  Smith  and 
signed  by  Ethel  William  Hartley — I   can't   quite 
make  out  the  signature. 

Mr.  Sadicoff:     Sarah  Muriel  Wellings. 
Mr.  Menzies:     I  ask  that  that  be  marked  as  Ex- 
hibit 6. 

The  Court:     All  right. 

(The    document    referred    to    was    marked 
Plaintiffs'  Exhibit  6,  and  was  received  in  evi- 
dence.) 
Mr.   Sadicoff:    We  are  making  an  error  here. 
That  is  attached  to  the  lease  dated  the  1st  of  Febru- 
ary, 1942,  between  Thomas  A.  McLenaghan  as  Ad- 
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ministrator  of  the  Estate  of  E.  T.  Williams  and 
E.  F.  Smith,  which  is  likewise  Exhibit  B  of  that. 

The  Court:     Then  they  should  be  marked  as  one 
exhibit. 

Mr.  Menzies:    And  that  will  be  exhibit  what? 
The  Court:     That  will  be  Exhibit  6. 

(The  docmnent  referred  to  w^as  marked 
Plaintiffs^  Exhibit  6,  and  was  received  in  evi- 
dence.) 

[Printer's  Note]:  Plaintiffs'  Exhibit  No.  6 
is  attached  to  Answer  of  Jim  Dandy  Markets, 
Inc.  to  Cross  Claun  of  E.  F.  Smith  as  Exhibit 
B  and  is  set  out  at  page  60  of  this  printed 
record.  [36] 
Mr.  Menzies:    Then  Exhibit  6  will  consist  of — 
The   Court:     Consist   of  the   lease   and   the   at- 
tached letter. 

Mr.  Menzies :    That  is  marked  Exhibit  B  and  at- 
tached to  the  answer. 
The  Court:    Yes. 

Mr.  Menzies:    May  that  be  received  in  evidence? 
The  Court :    That  has  been  received  as  No.  6. 
Mr.  Menzies :    Now,  I  will  offer  as  Exhibit  No.  7 
in  evidence  Exhibit  C  of  the  answer  which  is  at- 
tached to  the  answer  to  the  cross  bill,  which  is  en- 
titled ** Supplementary  and  Modified  Agreement" 
under  the  date  of  the  12th  day  of  June,  1946,  be- 
tween Smith  and  the  partners  that  constitute  the 
Jim  Dandy  Markets. 
The  Court:      That  will  be  received  as  Exhibit  7. 
(The    document    referred    to    was    marked 
Plaintiffs'  Exhibit  7,  and  was  received  in  evi- 
dence.) 
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[Printer's  Note]:  Plaintiffs'  Exhibit  No.  7 
is  attached  to  Answer  of  Jim  Dandy  Markets, 
Inc.  to  Cross  Claim  of  E.  P.  Smith  as  Exhibit 
C  and  is  set  out  at  page  65  of  this  printed 
record. 
Mr.  Menzies:    I  offer  in  evidence  as  Exhibit  8 
the  Exhibit  D  which  is  attached  to  the  answer  to 
the   cross   bill   and   is    entitled    ^^  Escrow    Instruc- 
tions", bearing  the  date  of  June  13,  1946,  Escrow 
No.  7559-E. 

The  Court:     You  had  better  include  the  next  one 
which  is  marked  3-D. 

Mr.  Menzies:     That  is  correct. 
The  Court:     They  should  be  received  as  one  doc- 
ument.  [37] 

Mr.   Menzies:     That  is   correct.     It   consists   of 
three  pages  which  are  marked  1-D,  2-D,  and  3-D. 

The  Court:     All  right,  that  is  received  as  Plain- 
tiffs' Exhibit  8. 

(The  documents  referred  to  were  marked 
Plaintiffs'  Exhibit  8,  and  were  received  in  evi- 
dence.) 

[Printer's  Note]:  Plaintiffs'  Exhibit  No.  8 
is  attached  to  Answer  of  Jim  Dandy  Markets, 
Inc.  to  Cross  Claim  of  E.  F.  Smith  as  Exhibit 
D  and  is  set  out  at  page  74  of  this  printed 
record. 
Mr.  Menzies:     Now  I  offer  in  evidence  as  Ex- 
hibit 9,  Exhibit  E,  which  is  attached  to  the  answer 
to  the  cross  bill  of  Smith,  a  document  entitled  ''Bill 
of  Sale."     It  bears  the  date  of  the  27th  day  of 
June,  1946. 
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The  Court:     It  will  be  received  as  Plaintiffs'  Ex- 
hibit 9. 

(The  document  referred  to  was  marked 
Plaintiffs'  Exhibit  9,  and  was  received  in  e^a- 
dence.) 

[Printer's  Note]:  Plaintiffs'  Exhibit  No.  9 
is  attached  to  Answer  of  Jim  Dandy  Markets, 
Inc.  to  Cross  Claim  of  E.  F.  Smith  as  Exhibit 
E  and  is  set  out  at  page  84  of  this  printed 
record. 
To  clarify  the  matter,  that  consists  of  three  pages, 
the  first  two  of  which  are  the  bill  of  sale,  and  the 
third  page  an  assignment  of  a  lease. 
Mr.  Sadicoff :     That  is  a  separate  lease. 
Mr.  Menzies:     That  is  a  different  document. 
The  Court:     I  am  sorry,  you  are  right. 
Mr.  Menzies:     That  is  marked  Plaintiffs'  Exhibit 
9? 

The  Court:     Yes. 

Mr.  Menzies:  And  I  will  offer  as  Plaintiffs' 
Exhibit  10,  Exhibit  F  which  is  attached  to  th(^ 
answer  of  the  defendant  Jim  Dandy  Markets  to  the 
cross  bill  of  the  defendant  Smith,  and  an  assioii- 
ment  of  a  lease  consisting  of  two  pages,  bearinp; 
[38]  the  date  of  the  27th  day  of  June,  1946. 
The  Court:     It  may  be  received. 

(The  docimient  referred  to  was  marked 
Plaintiffs'  Exhibit  10,  and  was  received  in  evi- 
dence.) 

[Printer's  Note] :  Plaintiffs'  Exhibit  No.  10 
is  attached  to  Answer  of  Jim  Dandy  Markets, 
Inc.  to  Cross  Claim  of  E.  F.  Smith  as  Exhibit 
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F  and  is  set  out  at  page  86  of  this  printed 
record. 
Mr.  Menzies:  I  don't  see  in  the  exhibit  file,  your 
Honor,  the  adjuster's  agreement.  Do  you  have  that, 
Mr.  Sadicoff  ?  This  appears  to  be  a  copy.  Do  you 
have  the  original,  Mr.  Sadicoff,  or  do  you  desire  to 
keep  the  original? 

Mr.   Sadicoff:     That  is  an  executed  copy.     Let 

me  go  through  here.     I  might  find  another  copy. 

As  far  as  I  am  concerned  it  can  be  admitted.     I 

think  the  original  was  taken  by  Senator  Claghorn. 

Mr.  Menzies :     It  was  ? 

Mr.  Sadicoff:     Yes. 

Mr.  Menzies:  Well,  let  us  get  a  better  copy.  I 
will  offer  in  evidence  an  adjuster's  agreement  be- 
tween the  plaintiffs  and  the  Jim  Dandy  Markets, 
bearing  the  date  of  the  9th  of  April,  1947,  and  ask 
that  that  be  marked  Exhibit  11  in  evidence. 

Mr.  Davis:  To  which  the  defendant  Fireman's 
Fund  objects  on  the  grounds  previously  stated  in 
the  objections,  and  on  the  further  ground  it  is  not 
binding  on  the  defendant  Fireman's  Fund. 

The  Court:  Objection  overruled.  It  will  be  re- 
ceived in  evidence.  [39] 

(The  document  referred  to  was  marked 
Plaintiffs'  Exhibit  11,  and  was  received  in  evi- 
dence.) 

[Plaintiffs'  Exhibit  No.  11  set  out  in  full, 
page  193  of  this  printed  Transcript  of  Record.] 
Mr.  Menzies :     May  it  be  stipulated,  your  Honor, 
between  the  parties  that  with  relation  to  the  docu- 
ments that  have  been  received  in  evidence  that  they 
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were  executed  and  delivered  on  or  about  the  dates 
that  they  bear? 

Mr.  Sadicoff:  I  will,  excepting  that  exhibits  9 
and  10,  being  the  bill  of  sale  and  the  assignment  of 
lease,  it  is  my  understanding  that  they  were  exe- 
cuted actually  on  July  27th,  1946,  which  was  the 
same  date  that  the  escrow  instructions  were  signed. 

Mr.  Menzies:  I  believe  they  bear  that  date,  Mr. 
Sadicoff,  as  I  recall  looking  at  them  here  but — 

Mr.  Watt:  9  and  10  both  bear  the  date  of  June 
27th. 

Mr.  Sadicoff :     I  will  make  sure. 

Mr.  Menzies:     That  is  the  last  two  exhibits. 

Mr.  Sadicoff:     So  stipulated. 

Mr.  Thomas:  With  this  reservation — delivery 
was  into  escrow  of  those  instruments. 

Mr.  Sadicoff:     That  is  right. 

Mr.  Thomas :     Only  into  escrow. 

Mr.  Menzies:  Very  well.  May  the  record  show 
it  has  been  stipulated  that  all  of  the  documents  with 
the  exception  of  Plaintiffs'  Exhibits  9  and  10,  were 
executed  between  the  parties  named  therein,  on  or 
about  the  dates  they  bear  and  [40]  were  delivered; 
that  as  to  Exhibits  9  and  10  it  will  be  stipulated 
that  they  were  executed  on  or  about  the  date  that 
they  bear  but  were  delivered  to  the  Morrison  Es- 
crow Company.     Is  that  satisfactory? 

Mr.  Thomas:     That  is  correct. 

Mr.  Sadicoff :  That  is  satisfactory  excepting  that 
with  respect  to — I  misstated  myself  before  with  re- 
spect to  Exhibit  7,  supplemental  and  modified  agree- 
ment which  bears  date  of  June  12th,  1946.     That 
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actually  was,  as  I  understand  it,  executed  on  or 
about  the  27tli  day  of  June,  1946,  at  the  same  time 
that  the  bill  of  sale  and  the  escrow  instructions 
were  executed. 

Mr.  Menzies:  I  have  no  knowledge  of  that.  That 
is  something  we  might  like  to  offer  proof  on,  but 
at  least  they  were  executed  by  the  parties.  May 
that  be  stipulated? 

Mr.  Sadicoff:     That  we  will  stipulate. 

Mr.  Menzies:     And  leave  the  dates  open. 

Mr.  Sadicoff:     Yes. 

Mr.  Menzies:  Is  that  satisfactory  to  all  con- 
cerned ? 

Mr.  Thomas:  Yes.  I  don't  know  about  that 
date  he  is  mentioning  and  I  don't  quite  see  the  sig- 
nifiance  of  it — the  two  weeks  difference. 

Mr.  Menzies:  May  I  ask  for  this  stipulation, 
your  Honor,  with  relation  to  the  escrow?  That 
the  completion,  if  any,  of  the  escrow  took  place 
after  the  fire?  [41] 

Mr.  Sadicoff:  What  do  you  mean  by  '^comple- 
tion of  the  escrow?" 

Mr.  Menzies:  Well,  insofar  as  it  affects  the 
property  involved  in  this  litigation — that  is,  the 
Atlantic  Market,  that  the  payments  of  some  $27,400 
were  paid  into  the  escrow  after  the  fire. 

Mr.  Sadicoff:  Well,  I  assume,  Mr.  Menzies,  that 
you  will  stipulate  and  I  offer  this  as  an  amendment, 
because  I  think  I  am  going  to  stipulate  to  what 
you  say,  but  in  order  to  get  the  chronology  of  it 
correct,  that  as  of  the  date  of  the  fire  the  Jim 
Dandy  Market  was  not  in  default  in  any  of  the  pay- 
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ments  required  of  it  to  be  made  to  Mr.  Smith.  Is 
that  so  stipulated? 

Mr.  Menzies:     I  have  no  knowledge  of  that. 

Mr.  Thomas :     I  will  so  stipulate. 

Mr.  Menzies :  You  will  have  to  get  a  stipulation 
from  Mr.  Thomas. 

Mr.  Sadicoff:     May  I  have  that  stipulation? 

Mr.  Thomas:     Yes. 

Mr.  Menzies :     Have  you  got  the  checks  you  gave  ? 

Mr.  Sadicoff:  Is  it  stipulated  that  on  March 
20th,  1947  there  was  delivered  to  the  Morrison  Es- 
crow Company  two  checks,  one  in  the  sum  of  $20,- 
000  and  one  check  in  the  sum  of  $17,000  for  Mr. 
Smith  and  in  full  payment  of  the  amount  due  for 
the  so-called  Atlantic  store?  [42] 

Mr.  Thomas:  I  would  prefer  putting  that  letter 
in  under  which  that  was  done,  which  gives  a  full 
recital  of  the  facts  rather  than  just  to  take  the 
conclusion. 

Mr.  Sadicoff:  I  have  no  objection  to  putting  in 
the  entire  letter. 

Mr.  Menzies:  Give  it  to  me  please.  Do  you 
want  to  put  it  in  now  or  later,  Mr.  Sadicoff  ? 

Mr.  Thomas :  I  think  we  may  gain  some  time  by 
talking  this  over  after  recess  and  go  ahead  with  the 
rest  of  them  now. 

Mr.  Menzies:  I  am  just  about  finished,  Mr. 
Thomas. 

Mr.  Sadicoff:  Will  you  stipulate,  Mr.  Thomas 
and  Mr.  Menzies,  that  on  August  1st,  1947  the  full 
balance  that  was  due  under  the  supplemental  and 
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modified  agreement  was  paid  by  Jim  Dandy  Mar- 
kets into  the  escrow? 

Mr.  Thomas:  It  is  subsequent  to  the  payment 
and  the  withdrawal  of  the  documents  as  to  the 
Atlantic  Market,  and  while  it  is  just  a  matter  of 
putting  in  a  lot  of  surplusage  I  will  object  to  it  as 
not  being  pertinent  to  the  Atlantic  store.  The  pa- 
pers were  withdrawn  and  paid  off  prior  to  that 
date.  I  am  not  sure  of  the  dates  there  and  I  don't 
question  that  they  are  correct  because  it  has  all 
been  paid  off. 

Mr.  Sadicoff:  Do  you  contend  that  we  at  any 
time  were  in  default  in  our  payments? 

Mr.  Thomas:     No. 

Mr.  Sadicoff:  Either  prior  or  subsequent  to  the 
fire?  [43] 

Mr.  Thomas:  No,  I  am  not  making  that  point 
at  all. 

Mr.  Sadicoff :  You  admit,  then,  that  we  were  not 
in  default? 

Mr.  Thomas:     I  have  so  stipulated. 

Mr.  Sadicoff:     Do  you  so  stipulate,  Mr.  Menzies? 

Mr.  Menzies:  Whatever  the  record  shows.  I 
have  no  connection  with  that.  I  am  not  affected 
by  it  other  than  this,  your  Honor,  that  the  pay- 
ments were  not  made  until  after  the  fire.  Insofar 
as  your  cross  bill  and  the  answer  thereto  is  con- 
cerned I  don't  believe  that  that  affects  us  materially 
and  I  don't  think  I  am  a  party  to  that  situation. 

I  will  not  raise  any  objection,  however,  to  it  being 
placed  in  evidence  if  opposing  counsel,  insofar  as 
the  cross  bill  is  concerned,  desire  it. 
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The  Court:  I  think  it  should  go  in  at  this  place 
to  keep  the  continuity  so  we  will  know  what  the 
factual  situation  is  relating  to  the  particular  docu- 
ment. 

Mr.  Menzies:  I  understand  from  the  discussion 
here  in  court  there  was  some  letter  that  accom- 
panied that  payment.  I  believe  if  that  is  true  then 
the  original  letter  should  be  introduced  in  evidence, 
together  with  the  checks  and  that  would  perhaps 
clarify  the  situation. 

The  Court:     All  right. 

Mr.  Menzies:  Do  either  of  you  gentlemen  have 
the  original  letter?  [44] 

Mr.  Sadicoff:     No. 

Mr.  Thomas:  It  is  with  the  escrow  company.  I 
have  a  copy  submitted  by  them. 

Mr.  Sadicoff:  And  which  we  admit.  Will  you 
take  our  word  for  it,  Tom? 

Mr.  Menzies :  That  is  satisfactory,  too.  We  will 
offer  that  exhibit  which  it  attached  to  the  demand 
for  admissions  which  was  presented  by  Mr.  Smith. 

The  Court:     All  right. 

Mr.  Menzies:     We  will  offer  that  in  evidence. 

The  Court:     Where  is  it? 

Mr.  Thomas:     I  am  taking  it  apart. 

The  Court:  Did  they  include  it  in  the  answers 
to  the  demands? 

Mr.  Menzies:     No,  they  did  not. 

Mr.  Thomas:  It  is  not  in  the  pleadings.  I  will 
offer  in  evidence,  your  Honor,  a  letter  bearing  the 
date  of  the  20th  of  March,  1947,  addressed  to  the 
Morrison  Escrow  Company,  signed  by  Jim  Dandy 
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Markets,  Inc.,  by  Charles  Schuster,  president.  It 
apparently  went  by  registered  mail  and  I  ask  that 
that  be  marked  Exhibit  12. 

The  Court:    It  will  be  admitted. 

(The  document  referred  to  was  marked 
Plaintiffs'  Exhibit  12,  and  was  received  in  evi- 
dence.) 

[Plaintiffs'  Exhibit  No.  12,  set  out  in  full, 
page  204  of  this  Transcript  of  Record.] 

Mr.   Menzies:     And  I  believe  there  is   a  reply 
thereto.  [45] 

The  Court:     All  right. 

Mr.  Menzies:  I  want  to  get  one  more  exhibit 
that  is  attached  to  the  answer  of  E.  F.  Smith. 

Mr.  Sadicoff:     June  1945? 

Mr.  Menzies :     No,  the  1st  day  of  July  1945. 

The  Court:  My  Clerk  calls  my  attention  to  the 
fact  that  this  case  has  never  been  officially  trans- 
ferred out  of  Judge  Hairs  court.  We  have  a  rule 
which  requires  a  written  transfer  and  my  Clerk 
called  my  attention  to  the  fact  that  it  has  never 
been  transferred,  either  to  Judge  McCormick  or 
myself  and  the  only  minute  order  here  is  the  one 
I  made  on  March  22nd,  so  I  am  going  to  have  a 
regular  form  prepared.  This  is  a  matter  between 
the  judges.  This  carries  a  BH  number  and  was 
transferred  and  re-transferred,  so  we  will  finally 
transfer  it  here,  its  final  home. 

Mr.  Sadicoff:  Just  so  long  as  the  clerk  doesn't 
oust  us  because  of  jurisdiction. 

The  Court:  We  have  to  observe  these  things, 
otherwise  we  have  to  carry  the  minutes  under  the 
name  of  either  Judge  Harrison  or  Judge  Hall. 
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Mr.  Menzies:  I  will  offer  in  evidence  Exhibit  A 
which  is  attached  to  the  answer  of  F.  E.  Smith  to 
the  complaint,  in  which  documents  captioned  ^^An 
Agreement,''  and  bears  the  date  of  the  1st  day  of 
July,  1945,  between  E.  F.  Smith,  parties  of  the  first 
part,  Charles  Schuster,  Leo  Goldberg,  Earl  I.  Swe- 
tow.  Max  M.  Berick,  and  Norman  Schuster,  co- 
partners. [46] 

The  Court:  Is  that  the  original  agreement  or 
supplemental  agreement  ? 

Mr.  Menzies:     That  is  the  original. 

The  Court:     Exhibit  A? 

Mr.  Menzies:     That  is  right. 

The  Court:     Very  well. 

Mr.  Menzies :     Ask  that  be  marked  Exhibit  13. 

The  Court:     It  will  be  received. 

(The  document  referred  to  was  marked 
Plaintiffs'  Exhibit  13,  and  was  received  in  evi- 
dence.) 

[Printer's  Note]:  Plaintiffs'  Exhibit  No.  13 
is  attached  to  Answer  of  E.  F.  Smith  as  Ex- 
hibit A  and  is  set  at  page  27  of  this  printed 
record. 
Mr.   Thomas:     That  is   Exhibit  A  to  the   com- 
plaint? 

The  Court:  Yes,  I  have  it.  Do  you  want  the 
supplemental — 

Mr.  Menzies:  I  believe  the  supplemental  is  in 
there  under  Exhibit  7. 

Mr.  Sadicoff:     That  is  Exhibit  7. 

Mr.  Menzies:     That  was  attached  to  7. 

The  Court :     I  wanted  to  make  certain.    I  haven't 
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looked  at  the  contents.  Then,  gentlemen,  the  origi- 
nal agreement  remains  as  Exhibit  13. 

Mr.  Menzies:  There  is  one  other  stipulation, 
your  Honor,  that  I  would  like  to  ask  for  at  this 
time,  and  that  is  that  the  parties  named  in  the  last 
exhibit,  constituting  the  partnership  of  the  Jim 
Dandy  Markets,  were  the  predecessors  in  interest 
of  the  Jim  Dandy  Markets,  Inc.,  a  corporation.  Do 
[47]  you  so  stipulate,  Mr.  Thomas? 

Mr.  Sadicoff :  What  is  that?  Oh,  yes,  I  will  so 
stipulate. 

Mr.  Thomas:     Yes. 

Mr.  Menzies :  I  think  that  is  all,  your  Honor,  in 
the  way  of  exhibits. 

The  Court:  Are  you  going  to  offer  any  more 
evidence  ? 

Mr.  Menzies:  No.  I  believe,  your  Honor,  that 
we  have  made  a  prima  facie  case  and  will  rest  and 
I  believe  the  other  parties  have  some  evidence. 

The  Court:  You  mentioned  something  about  an 
escrow  man  being  here  and  I  assumed  all  you 
wanted  of  him  was  to  identify  some  documents.  We 
shouldn't  keep  him  here.  He  hasn't  any  interest 
in  the  litigation.  It  occurred  to  me  perhaps  we 
could  get  him  out  of  the  way  if  you  call  him  to  the 
stand  to  identify  whatever  you  have  in  mind. 

Mr.  Menzies:  That  may  have  been  my  error. 
There  were  some  escrow  instructions  in  the  hands 
of  an  agent  whom  I  didn't  know  and  I  assumed 
they  were,  perhaps,  from  the  Morrison  Escrow 
Company.    I  have  been  informed  to  the  contrary. 

The  Court:    I  wanted  to  accommodate  the  par- 
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ties  who  are  interested  in  the  litigation  and  let 
them  be  on  their  way  as  quickly  as  possible.  If  not, 
this  is  a  good  time  to  take  our  adjournment.  Let 
me  ask  you  gentlemen  as  to  the  manner  in  [48] 
which  you  desire  to  proceed. 

Ordinarily  we  have  followed  the  usual  manner. 
The  defendant  would  be  allowed  to  present  such 
testimony  under  his  answer  as  he  deemed  proper 
and  then  the  burden  would  shift  to  the  cross  com- 
plainant on  his  affirmative  claim  for  reformation 
on  the  ground  of  mistake.  Unless  the  issues  in  the 
case  are  such  that  you  desire  to  vary  that  order  I 
would  be  inclined  to  think  we  should  follow  it  be- 
cause it  is  the  usual  one.  What  do  you  say  about 
that? 

Mr.  Thomas:     That  is  all  right. 

Mr.  Sadicoff :     I  think  upon  plaintiff  resting — 

The  Court:     They  have  rested. 

Mr.  Sadicoff :  Then  it  occurs  to  me  that  it  would 
then  probably  be  the  best  way  for  the  defendant 
Smith  to  proceed  on  his  cross  claim,  on  the  refor- 
mation, because  if  your  Honor  should  hold,for  in- 
stance, that  he  is  not  entitled  to  reformation,  then 
that  would  practically  end  this  lawsuit  as  far  as 
Smith  is  concerned  and  then  the  Jim  Dandy  Mar- 
kets would  be  entitled  to,  unquestionably,  to  a  judg- 
ment on  the  policies  that  we  hold  and  issued  by  the 
plaintiffs  in  this  action. 

The  Court:  Well,  gentlemen,  there  are  two  ob- 
jections to  that  procedure.  The  first  one  is  that 
this  is  a  final  trial.     The  second  is  that  under  the 
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rules  whicli  went  into  effect  on  the  19th  of  March, 
findings  are  necessary  on  the  motion  for  dismissal 
or  motion  for  nonsuit.  That  has  now  [49]  become 
the  law  and  it  is  required  that  if  the  court  dispose 
of  any  matter  on  a  motion  to  dismiss  on  the  merits, 
findings  be  made. 

That  rule  was  announced  by  the  Circuit  Court 
for  the  Ninth  Circuit  in  what  is  known  as  the 
Harvey  case. 

That  being  the  case,  gentlemen,  it  has  been  my 
attitude  that  if  you  are  going  to  make  findings  you 
might  as  well  hear  all  the  testimony  and  on  the 
basis  of  that  testimony  prepare  findings,  because  it 
is  very  difficult  to  make  findings  upon  a  one-sided 
matter.  I  do  not  want  to  stand  in  the  way  of  coun- 
sel making  a  proper  motion  to  preserve  his  record, 
but  I  feel  that  all  the  issues  in  this  case  should  be 
decided  upon  their  merits  after  a  full  hearing  of 
all  the  testimony  and  only  after  all  the  testimony 
is  in  should  the  court  determine  any  of  the  issues 
rather  than  allow  or  ask  Mr.  Smith  to  make  a  prima 
facie  case  and  then  rule  upon  the  matter.  If  we 
did  that  I  would  still  prefer  to  deny  the  motion  for 
the  reason  that  if  the  motion  is  well  taken  then 
I  can  render  a  judgment  on  the  merits  after  con- 
tradictory testimony  such  as  you  may  choose  to 
introduce  is  in,  and  if  you  feel  that  the  testimony 
which  may  be  offered  by  Mr.  Thomas  on  behalf  of 
his  client  is  legally  insufficient  then  you  can  decline 
to  introduce  testimony  on  the  matter  and  rest  upon 
his  testimony,  and  then  when  all  the  evidence  is  in 
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argue  the  question  as  to  whether  the  testimony  is 
[50]   legally  sufficient. 

I  do  not  know  the  nature  of  the  claim  of  mistake. 
Of  course  I  am  familiar  with  the  law.  I  looked  at 
my  notes  and  I  found  some  leading  cases  on  the 
subject  of  reformation,  which  I  have  accumulated 
in  my  black  book,  with  which  all  of  you  are  famil- 
iar. Some  of  them  refer  to  it  as  my  black  Bible, 
because  for  years  I  have  referred  to  it  and  accumu- 
lated cases  dealing  with  the  things  that  come  up 
in  our  courts.  And  of  course  this  being  governed 
by  a  State  law  I  had  to  refer  to  State  citations. 

I  noticed  later  on  by  glancing  at  the  briefs,  that 
the  leading  case  on  the  subject  is  cited  by  yourself 
and  that  is  the  case  in  175  California,  Harding  vs. 
Robinson,  written  by  Judge  Henshaw,  which  lays 
down  the  rule  as  to  what  type  of  mistake  may  be 
cured  by  reformation,  and  I  presume  you  all  agree 
it  must  be  a  mutual  mistake,  a  mistake  known  to 
both  parties  or  a  mistake  induced  by  fraud  against 
the  other  side.  So,  I  would  prefer  that  all  the 
testimony  be  put  in,  whether  by  way  of  defense  oi* 
by  way  of  defense  to  the  cross  claim,  so  I  may  de- 
termine the  matter  on  its  merits. 

In  Federal  Rules  Decisions  1,  page  301,  there  i 
the  following  language: 

^^The  granting  of  relief  is  discretionary.  Bu^ 
the  discretion  is  a  judicial  discretion.  The  court 
cannot  refuse  to  exercise  it  when  facts  warrant  its 
exercise.  This  would  constitute  an  abuse  of  discre- 
tion which,  like  other  [51]  abuses  of  discretion,  is 
reviewable." 
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And  under  that  are  cited  several  Circuit  Court 
cases,  one  from  the  Fourth  Circuit,  92  Fed.  (2d) 
321;  one  from  the  Seventh  Circuit,  103  Fed.  (2d) 
613;  and  one  from  the  Sixth  Circuit,  102  Fed.  (2d) 
104.  Another  one  from  the  Sixth  Circuit  in  109 
Fed.  (2d)  690. 

The  reason  I  am  referring  to  this  is  because  the 
only  way  you  can  exercise  discretion — ^you  can  de- 
termine to  exercise  discretion  is  to  have  all  the  facts 
before  you  and  especially  when  there  is  a  cross 
claim. 

The  object  of  the  procedure  is  not  attained  unless 
we  dispose  of  all  the  issues  and  you  can't  do  it 
unless  all  the  facts  are  before  me.  I  am  not  fore- 
closing you  from  making  any  motion  you  desire  but 
we  will  have  to  have  all  the  facts  brought  out.  I 
am  merely  suggesting  that  the  better  way  would 
be  for  you  to  introduce  whatever  evidence  you  have 
and  then  have  Mr.  Thomas  introduce  evidence  on 
the  reformation  and  then  you  will  reply,  and  then 
Mr.  Menzies  and  Mr.  Watt  will  have  an  opportunity 
to  cross  examine  your  witnesses  insofar  as  they 
affect  their  rights  in  the  matter. 

Mr.  Sadicoff  Your  Honor,  I  perhaps  unhappily 
stated  my  position.  I  think  that  with  the  introduc- 
tion of  the  evidence  by  the  plaintiff  that,  in  my 
humble  opinion,  a  prima  facie  case  has  been  estab- 
lished for  recovery  by  Jim  Dandy  Markets  upon 
the  policies  of  the  plaintiff.  Then  I  thought  that 
[52]  the  logical  way  to  proceed  was  for  Mr.  Thomas 
to  proceed  in  connection  with  his  evidence  on  the 
cross  claim.    That  is  all  I  had  in  mind. 
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The  Court:  I  will  dispose  of  it  in  this  manner, 
then:  Will  you  state  that  so  far  as  the  complaint 
is  concerned  and  the  answer,  that  you  are  offering 
no  evidence  because  the  position  you  take  relates 
merely  to  an  interpretation  of  the  meaning  of  the 
documents  introduced,  so  far  as  they  relate  to  the 
insurance  policy? 

Mr.  Sadicoff:     Yes. 

The  Court :     Will  you  so  state  ? 

Mr.  Sadicoff:     Yes. 

The  Court:  And  that  you  have  no  additional 
evidence,  either  oral  or  documentary,  to  offer  under 
your  answer  to  the  complaint? 

Mr.  Sadicoff:     That  is  right. 

The  Court:  That  settles  the  whole  thing.  We 
have  wasted  a  lot  of  time. 

Mr.  Sadicoff:  Mr.  Davis  asked  a  question  as  to 
whether  the  record  shows  that  we  made  proof  of  loss 
and  that  the  conditions  required  of  us  to  be  per- 
formed, were  performed,  and  we  have  a  stipulation 
to  that  effect. 

Mr.  Menzies:  Your  Honor,  there  is  an  adjuster's 
agreement,  and  as  your  Honor  is  familiar  with  the 
Rule  that  where  there  is  an  agreement  then  proof 
of  loss  is  dispensed  with.  [53]    We  raise  no  defense. 

The  Court:  You  are  raising  no  question  as  to 
failure  to  comply  with  the  requirement  within  the 
time  provided  by  the  policy  or  any  extension 
thereof? 

Mr.  Menzies:  That  is  right.  There  is  an  ad- 
juster's agreement.     We  couldn't  raise  it.     But  I 
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don't  want  the  court  to  understand  that  that  goes 
to  the  question  of  coverage. 

The  Court :  No ;  it  merely  complies  with  the  con- 
ditions precedent  and  that  is  the  presentation  of 
the  claim. 

Mr.  Menzies:     That  is  right. 

The  Court :  All  right.  Then  when  we  reconvene 
Mr.  Thomas  is  going  to  have  the  laboring  oar  under 
his  cross  complaint.  We  will  recess  until  two  o'clock 
p.m. 

(Whereupon,  at  12:50  o'clock  p.m.,  a  recess  was 
had  imtil  2:00  o'clock  p.m.  of  the  same  day.) 

Los  Angeles,  California, 
Friday,  April  9,  1948—2:00  p.m. 

The  Court:  All  right,  gentlemen,  you  may  pro- 
ceed. 

Mr.  Thomas:  If  the  court  jjlease,  on  behalf  of 
the  cross  complainant  Smith,  I  first  offer  a  copy 
of  a  sub-lease  between  E.  F.  Smith  and  Charles 
Schuster  and  the  other  parties  named  before,  under 
date  of  July  1,  1945. 

As  to  form  it  has  been  agreed  this  is  a  correct 
€opy  of  the  one  and  that  the  original  was  delivered 
at  that  time.  Is  that  so  stipulated,  Mr.  Sadicoff  ? 

Mr.  Sadicoff:  That  is  the  copy  of  the  sub-lease 
on  the  so-called  Atlantic  store? 

Mr.  Thomas:    Yes. 

Mr.  Sadicoff:     So  stipulated. 

Mr.  Thomas:  Also  I  w^ould  like  to  call  attention 
to  the  fact  that  this  sub-lease  calls  attention  to  two 
exhibits  which  it  refers  to  as  A  and  B,  and  which 
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are  the  original  leases,  which  are  already  in  evi- 
dence, and  therefore  have  been  detached  from  the 
sub-lease  so  as  not  to  encumber  the  record  by  dupli- 
cation of  the  same  dociunents. 

The  Clerk:    Is  this  admitted,  your  Honor? 

The  Court:     Yes. 

Mr.  Menzies:  How  are  those  exhibits  numbered^ 
do  you  recall? 

Mr.  Sadicoff :     They  are  5  and  6.  [55] 

The  Clerk:  This  is  Defendants'  Exhibit  A  in 
evidence. 

Mr.  Davis:    No,  the  Cross  Complainants \ 

The  Clerk:  Mr.  Smith  is  the  defendant  in  the 
case. 

Mr.  Thomas:     That  is  correct. 

The  Clerk:  Then  it  will  be  designated  Defend- 
ant Smith's  Exhibit  1. 

Mr.  Menzies:  That  will  be  Defendant  Smith's 
Exhibit  A,  is  that  correct,  Mr.  Clerk? 

The  Clerk:  Defendant  Smith's  Exhibit  A,  dated 
July  1,  1945. 

(The  docmnent  referred  to  was  marked 
Defendant  Smith's  Exhibit  A,  and  was  re- 
ceived in  evidence.) 

[Defendant  Smith's  Exhibit  *^A"  set  out  in 
full,  page  195  of  this  printed  Transcript  of 
Record.] 

Mr.  Thomas:  The  sub-lease  also  refers  to  Exhi- 
bit C,  which  is  an  inventory  and  which  I  will  offer 
as  the  inventory  which  was  taken  of  the  fixtures 
and  equipment  in  accordance  with  that  sub-lease. 

Mr.  Sadicoff:     July  1945? 
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Mr.  Thomas:     That  is  right.  I  offer  that  in  evi- 
dence as  Smith's  exhibit  next  in  order. 
The  Court:    Admitted. 

The   Clerk:    Defendant    Smith's   Exhibit   B    in 
evidence. 

(The  document  referred  to  was  marked  De- 
fendant Smith's  Exhibit  B,  and  was  received 
in  evidence.) 

[Defendant  Smith's  Exhibit  B  set  out  in 
full,  page  207  of  this  printed  Transcript  of 
Record.] 
Mr.  Thomas:  Mr.  Sadicoff  has  agreed  to  stipu- 
late to  some  general  facts  rather  than  put  in  a  lot 
of  evidence  and  that  is,  [56]  first,  that  the  assign- 
ment of  the  lease  which  is  now  in  as  Plaintiffs' 
Exhibit  10,  and  is  the  assigrmient  of  the  lease  re- 
ferred to  as  the  Atlantic  Market,  which  is  in  the 
same  form  as  the  assignment  of  leases  which  were 
signed  in  the  other  markets,  that  is,  the  Ontario, 
the  6th  Street,  and  the  Watts  store  under  the  same 
agreement  except  as  to  different  names  of  the 
stores  and  locations  and  dates  and  which  were  made 
at  the  same  time,  and  all  of  which  were  made 
under  the  original  agreement,  w^hich  is  in  as  Plain- 
tiffs' Exhibit  13.  Is  that  correct,  Mr.  Sadicoff? 

Mr.  Sadicoff:  Yes.  And  also  I  assume  you  will 
be  willing  to  add  to  that  stipulation  that  those  as- 
signments were  drawn  by  the  attorney  for  Mr. 
Smith? 

Mr.  Thomas:  I  understand  they  are  on  his 
paper.  I  asked  him  to  be  here  but  he  begged  off 
until  the  morning  and  I  think  we  will  have  to  get 
it  clear  from  him,  whether  he  wrote  them  originally 
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or  whether  there  were  some  negotiations  as  to  form. 
They  were  drawn  and  were  on  his  paper — the  one 
I  put  in  is  on  his  stationery,  and  so  far  as  his  see- 
ing it  and  putting  it  out,  I  will  accept  the  stipu- 
lation, but  I  have  the  iinpression  there  was  some — 
what  it  was  I  don^t  know. 

Mr.  Sadicoff:  Are  you  willing  or  are  you  un- 
willing to  stipulate  that  they  were  drawn  by  the 
attorney  for  Mr.  Smith? 

Mr.  Thomas:  Unwilling  as  a  complete  state- 
ment of  what  happened,  but  that  they  were  written 
on  his  paper  is  obvious  [57]  from  the  copy  and 
photostat.  They  are  on  his  stationery. 

Mr.  Sadicoff:     So  stipulated. 

Mr.  Thomas:  And  it  is  next  stipulated  that  the 
sub-lease  put  in  evidence  just  now  as  Defendant 
Smith's  Exhibit  A,  is  a  sub-lease  which  Exhibit 
8,  the  answer  of  the  defendant  Jim  Dandy  Markets 
— in  other  words,  the  one  that  was  drawn  in  accord- 
ance with  and  under  that  Atlantic  lease — sub-lease, 
tlie  Atlantic  Market  which  is — no,  that  isn't  right. 

Mr.  Sadicoff:  The  docmnent  speaks  for  itself, 
Mr.  Thomas. 

Mr.  Thomas:  Well,  it  probably  does.  I  will  with- 
draw that.  In  the  bill  of  sale,  which  is  Plaintiffs' 
Exhibit  9,  the  bill  of  sale  refers  to  an  inventory 
attached  to  a  sub-lease,  and  I  understand  it  is  stip- 
ulated that  the  inventory  put  in  as  Defendant 
Smith's  Exhibit  B,  is  the  inventory  referred  to  in 
that  document. 

Now^,  there  are  no  dates  on  the  inventory  that 
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identify  it  except  by  that  stipulation  as  being  the 
one  referred  to.  That  is  why  I  think  a  stipulation 
there  is  in  order.  Will  that  be  stipulated  1  That  that 
is  the  only  one  they  have  had  at  the  Atlantic  store 
as  between  the  parties? 

Mr.  Sadicoff:  No,  because  of  the  fact  that — 
well,  that  might  be  true  excepting,  of  course,  I 
don^t  want  to  be  forclosed  from  contending  that  the 
assignment  carried  with  it  the  assignment  of  the 
leases  on  the  Atlantic  store,  carried  [58]  with  it 
any  rights  that  Mr.  Smith  had  in  the  building. 

Mr.  Thomas :  All  I  am  asking  for  is  an  identifi- 
cation of  the  document. 

Mr.  Sadicoff:  As  to  that,  we  will  stipulate  as  to 
tlie  document. 

The  Court:  Counsel  can't  stipulate  to  what  in- 
ferences you  want  to  draw  from  it.  He  is  merely 
stipulating  that  this  is  the  document  in  the  way 
of  an  assignment,  isn't  that  true? 

Mr.  Thomas:     That  is  correct. 

The  Court.  What  legal  effect  it  has  is  a  matter 
for  the  court  to  determine  after  argument. 

Mr.  Sadicoff:     That  is  right. 

Mr.  Thomas:  I  am  just  tying  the  documents  in 
together. 

Mr.  Sadicoff:     Okay,  so  stipulated. 

Mr.  Gliomas :  I  may  have  covered  this  one.  I  put 
in  Smith's  Exhibit  A  but  to  be  sure  the  original 
sub-lease,  Defendant's  Exhibit  A,  was  delivered  to 
the  defendants'  predecessor  at  the  time  it  was 
drawn. 
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Mr.  Sadicoff :     So  stipulated. 

Mr.  Thomas :     Call  Mr.  Smith. 

But  before  starting  the  examination  of  Mr. 
Smith,  your  Honor,  I  might  state  that  after  all 
there  a  lot  of  things  that  have  been  covered  and 
t]iat  are  in  these  documents.  I  think  your  Honor, 
however,  has  been  alert  enough  and  is  [59]  alert 
enough  with  the  extent  of  it  to  try  it  and — 

The  Court:  I  have  had  an  opportunity  to  ex- 
amine the  pleadings  since  this  morning  more  care- 
fully, and  the  cross  claim  pleads  in  very  simple 
language  just  one  fact.  I  commend  you  on  the  brev- 
ity of  it,  Mr.  Thomas.  It  only  covers  three  pages, 
and  it  merely  says  that  in  executing  the  assign- 
ment it  was  not  the  intention  to  convey  any  interest 
in  the  building.  That  being  true,  I  believe  youi' 
testimony  should  be  limited  to  that  fact. 

Mr.  Thomas :     That  is  my  intention,  your  Honor. 

The  Court:  Unless  there  is  something  not  ap- 
pearing on  the  face  of  the  other  documents  which 
would  throw  light  ui3on  what  was  done  before  tliir. 

Mr.  Thomas:  You  have  anticipated  what  I  was 
concerned  with.  In  other  words,  this  testimony- 
might  appear  too  limited  at  first,  but  my  idea  is  to 
go  to  the  thing  we  are  talking  about. 

The  entire  configuration  of  the  transaction  ap- 
pears from  the  documentary  evidence  which  is  al- 
ready in  evidence,  and  so  far  as  the  main  suit  is 
concerned  counsel  for  the  plaintiffs  and  the  defend- 
ant Jim  Dandy  Markets  at  least,  without  our  back- 
seat rider,  Mr.  Davis,  have  agreed  that  so  far  as 
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their  litigation  is  concerned,  all  the  elements, 
factual  elements  upon  which  it  is  to  be  decided  are 
contained  in  those  documents.  So,  the  only  thing 
that  remains  for  us  [60]  at  the  present  time  is  to 
supplement  it  by  any  evidence  which  goes  to  the 
allegations  of  this  cross  bill,  as  I  have  already 
stated.  So,  there  is  no  need  to  go  into  any  prior 
negotiations  or  anything  else,  but  confine  ourselves 
to  the  narrow  allegations  of  the  cross  claim. 

The  Court:  When  your  testimony  is  in  then,  of 
course,  you  can  argue  the  entire  field — the  entire 
field  is  open  to  you,  because,  as  I  said  before,  those 
exhibits,  whether  you  adopted  them  or  not,  are 
before  the  court  for  whatever  inference  may  be 
drawn,  favorably  to  you  or  unfavorably  to  you, 
just  as  they  are  to  every  other  litigant  in  this  law- 
suit. 

Mr.  Thomas:  Mr.  Smith,  will  you  take  the 
stand  'i 

E.  F.  SMITH, 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  clerk:     State  your  full  name. 

The  Witness:    E.  F.  Smith. 

Direct  Examination 
-By  Mr.  Thomas : 

Q.  Mr.  Smith,  you  are  the  defendant  E.  F. 
Smith,  named  in  this  action?  A.    Yes. 

Q.  Mr.  Smith,  did  you  conduct  the  negotiations 
for  tJie  sale  of  your  chain  of  markets  which  have 
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bee^  referred  to  in  [61]  the  talk  here  in  court  to- 
day, and  as  set  out  in  the  contract  which  was  exe- 
cuted on  the  1st  day  of  July,  1945,  introduced  here 
as  Plaintiffs'  Exhibit  13?  Do  you  remember  that 
dociunent  ? 

A.  Mr.  Thomas,  I  didn't  get  what  you  said  right 
at  the  start.  I  am  a  little  bit  hard  of  hearing. 

Q.     Did  you  personally  conduct — 

The  Court:  If  Mr.  Smith  is  hard  of  hearing  I 
have  no  objection  to  counsel  sitting  opposite  Mr. 
Sadicoff. 

Mr.  Sadicoff:  And  I  have  no  objection  to  his 
sitting  there. 

The  Court:  Sometimes,  but  very  rarely  in  this 
court,  I  have  to  keep  attorneys  far  apart  from  eacli 
other.  I  don't  think  there  is  that  danger  betw^een 
you  two  gentlemen. 

Mr.  Thomas:  No,  I  don't  think  so,  either.  It  vras 
tlie  length  of  my  question,  rather  than  my  voice 
that  caused  him  not  to  hear  me. 

Q.  By  Mr.  Thomas:  I  asked  you  if  you  nego- 
tiated or,  rather,  handled  the  negotiations  yourself 
or  was  it  done  througli  an  agent? 

A.  Why,  the  negotiations  were  through,  I  guess 
you  would  say,  an  agent — Mr.  Johnston.  In  otlier 
words,  the  whole  transaction  was  discussed  between 
myself  and  Mr.  Johnston,  and  then  between  Mr. 
Johnston  and  the  parties  that  were  buying. 

Mr.  Menzies:  Will  you  please  keep  your  voice 
up?  [62] 
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Mr.  Thomas :    I  think  maybe  he  will  talk  louder. 

The  Witness:     Shall  I  repeat  that  again? 

The  Court :     I  think  the  reporter  can  read  it. 
(Answer  read.) 

The  Witness:  May  I  correct  that  statement  in 
one  small  point? 

Mr.  Thomas:    Yes. 

A.  Mr.  Schuster  approached  me  one  time  at  the 
Hollywood  race  track,  several  days  prior  to  the 
real  negotiations  of  the  transaction,  and  more  or 
less  outlined  his  idea  of  purchasing  the  markets 
instead  of  letting  them  run  the  nine  years.  We  only 
discussed  it  for  a  matter  of  about,  approximately 
ten  minutes  between  races,  and  then  he  said  he 
would  take  it  up  and  explain  his  ideas  thoroughly 
to  Mr.  Johnston,  and  that  Mr.  Johnston  would  con- 
tact me,  which  he  did  later  on. 

Q.  By  Mr.  Thomas:  Is  Mr.  Schuster  the  only 
one  of  the  persons  w^ho  were  then  partners — Mr. 
Schuster,  Groldberg,  Mr.  Berick  and  Mr.  Norman 
Schuster — those  are  the  people  who  are  named  in 
the  first  sale  as  a  co-partnership  of  the  Jim  Dandy 
Markets.  And  did  you  talk  to  any  one  of  those 
people  other  than  the  conversation  you  just  re- 
ferred to  with  Mr.  Schuster? 

A.  In  regard  to  the  purchase  instead  of  the 
original  agreement?  [63] 

Q.  No,  I  am  talking  now  about  the  original 
agreement. 
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A.     The  original  agreement? 

Q.  Was  the  reference  that  you  just  made  to  the 
original  agreement  or  the  second  agreement? 

A.  No,  to  the  modified  agreement.  I  misunder- 
stood you. 

Q.  Now,  let  us  go  back  to  the  first  agreement. 
Did  you  talk  to  any  of  them  at  that  time? 

A.     No,  sir. 

Q.  At  no  time  at  all  until  after  the  agreement 
was  signed? 

A.  The  entire  agreement  was  handled  through 
Mr.  Johnston  as  far  as  I  was  concerned,  outside  of 
my  attorney  drawing  the  papers. 

Q.  Now,  when  did  you  first  hear  a  suggestion 
of  modifying  the  agreement? 

A.    I  just  answered  that  statement. 

Q.     That  was  the  one  you  just  referred  to? 

A.     Yes. 

Q.     And  about  what  date  was  that? 

A.  Well,  I  would  say  that  would  have  been 
about  11  months  later — no,  the  first  agreement — 
that  was  probably  a  month  prior  to  the  sercrid 
agreement  or  the  modified  agreement. 

Q.  In  other  words,  the  second  agreement  was 
executed  [()4]  during  the  month  of  June,  1946.  The 
first  agreement  was  executed  the  first  day  of  July, 
1945,  so  this  conversation  was  sometime  around  the 
1st  or  shortly  prior  to  the  1st  of  June,  194(),  woiild 
you  say? 

A.    Well,  not  more — I  mean  not  earlier  than  that 
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time.  My  memory  is  a  little  vague,  but  it  was  prior 
to  that  time — a  matter  of  perhaps  two  weeks  or 
perhaps  three  weeks.  I  don't  know.  He  brought  the 
subject  up  to  me  and  later  on  Mr.  Johnston  ai> 
2)roached  me  about  it. 

Q.  Was  there  any  conversation  at  that  time 
relative  to  changing  the  agreement  other  than  the 
changing  to  a  purchase  agreement  instead  of  a 
lease  ? 

A.  At  the  time  when  Mr.  Schuster  spoke  to  me 
you  mean? 

Q.     Yes. 

A.  No,  the  main  topic  of  our  conversation  was 
at  that  time  in  regards  to  how  much  tax  I  would 
have  to  pay  if  I  sold  the  markets.  That  was  prac- 
tically the  whole  topic  of  the  conversation  between 
myself  and  Mr.  Schuster  at  that  time. 

Q.  You  mean  because  if  you  got  it  all  at  once 
instead  of  spreading  it  over  the  years? 

A.  He  informed  me  I  could  take  it  on  a  long 
term  capital  gain  and  wouldn't  have  to  pay  so  much 
tax. 

Q.  Was  anything  mentioned  about  what  would 
be  sold — what  was  the  subject  matter  of  the  sale? 

Mr.  Sadicoff :  Just  a  minute.  That  is  objected  to 
upon  the  ground  it  is  incompetent,  irrelevant  and 
nnmaterial  and  leading  the  witness. 

The  Court:  I  think  that  is  permissible.  It  is 
merely  to  direct  his  attention  to  the  topic.  That 
should  be  answered  yes  or  no  and  then  it  should 
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be  followed  by  another  question  imless  you  want  to 

explain  your  answer. 

The  Witness:  If  I  am  permitted  to  answer  this 
in  my  own  way.  I  would  say  that  yes  or  no  wouldn't 
answ^er  the  question. 

The  Court:  I  know  that,  but  the  main  point  is 
this:  If  you  answer  yes,  then  Mr.  Thomas  will  fol- 
low it  up  and  ask  you  when  the  conversation  tool^ 
place  and  who  was  present  and  so  forth.  That  is  the 
point.  I  am  not  trying  to  hold  you  down  to 
answering  it  yes  or  no.  We  are  judges  and  not  in- 
vestigating committees,  you  see,  and  we  have  cer- 
tain rules  that  we  observe.  The  only  object  of  ask- 
ing you  to  answer  yes  or  no  is  because  if  you 
answer  yes  he  had  to  lay  a  foundation,  as  we  call 
it;  and  if  you  answer  no  then  the  matter  is  at  an 
end.  So  you  will  answer  the  question  either  yes  or 
no  and  then  Mr.  Thomas  will  follow  it  up. 

The  Witness:    Yes. 

Mr.  Thomas:  Will  you  read  the  question?  I 
have  even  forgotten  it  myself. 

(Question  read  as  follows:  [66] 

^'Q.  Was  anything  mentioned  about  what 
would  be  sold — what  was  the  subject  matter  of 
the  salerO 

A.     Yes,  as  I  recall  the  conversation. 
Q.    (By  Mr.  Thomas)  :    Just  a  minute.  Your  an- 
swer is  yes?   This  happened  where,  did  you  say? 
A.    At  the  Hollywood  race  track. 
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Q.  Who  was  there  present  ?  I  mean  by  that  in 
your  circle  of  conversation? 

A.    Mr.  Schuster  and  myself. 

Q.     And  about  what  date  ? 

A.  I  will  say  some  time  the  latter  part  of  May. 
I  am  unable  to  say  what  date  it  was. 

Q.     What  was  said? 

Mr.  Sadicoff :    That  is  objected  to. 

The  Court:    May  of  1946? 

The  Witness:     1946,  yes. 

The  Court:    All  right. 

Mr.  Sadicoff:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial  and  not  within  any  issue 
in  this  case,  and  because  it  is  an  attempt  to  vary 
the  terms  of  the  agreement  that  was  finally  con- 
summated. 

Here  is  a  conversation  that  took  place  long  be- 
fore and  which  he  says  was  fiinally  worked  out  by 
his  agent  and  not  by  him. 

The  Court :  But  where  you  seek  to  reform  an  in- 
strument [67]  the  court  has  the  right  to  go  behind 
the  instrument  because  otherwise  there  would  be 
no  occasion  for  seeking  a  reformation. 

Of  course,  there  is  no  claim  of  ambiguity  in  this 
case.  It  is  claimed  that  a  certain  provision  did  not 
correctly  represent  the  intention  of  the  parties.  In 
other  words,  a  mutual  mistake  as  I  gather  it.  So, 
the  rule  which  applies  ordinarily  to  written  instru- 
ments does  not  apply  to  this  situation  because  this 
is  one  of  the  few  situations  where  a  person  may  go 
behind  the  instrument  in  order  to  show  that  the 
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instrument  did  not  express  the  true  intention  of  the 

parties. 

What  effect  is  to  be  given  to  his  testimony  is  a 
different  proposition.  That  goes  to  the  weight  of  it 
but  not  to  the  admissibility  of  it.  Objection  over- 
ruled. 

The  Witness :  The  conversation  was  very  limited 
in  regards  to  the  markets.  He  just  asked  me  what 
my  thought  would  be  in  regard  to  exercising  the 
option  now  instead  of  nine  years  later  on.  And  I 
will  say  that  he  only  referred  to  them  either  as  the 
equipment  or  the  markets.  That  is  all  that  I  will 
say  the  conversation  was  in  regards  to. 

The  Court :  Was  the  lease  referred  to  ?  You  mean 
nine  years  was  the  balance  of  your  lease? 

The  Witness:  The  balance  of  the  lease  at  that 
time  before  the  modified  agreement.  [68] 

The  Court:    All  right. 

Q.  (By  Mr.  Thomas) :  And  the  option  he  re- 
ferred to  was  the  one  that  at  the  end  of  the  10-year 
lease — 

A.     At  the  end  of  the  10-year  lease,  yes,  sir. 

The  Court :  As  I  gather  it  then,  up  to  that  time 
they  merely  had  a  sub-lease,  is  that  true? 

Mr.  Thomas:    That  is  correct. 

Mr.  Sadicoff:  With  the  option  to  purchase  at 
the  end  of  ten  years. 

The  Court:  And  this  conversation  relates  to  the 
changed  agreement  whereby  they  exercised  the  op- 
tion sooner  than  provided  in  the  original  agree- 
ment, is  that  correct? 
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Mr.  Thomas :    That  is  correct. 

The  Court:    All  right 

Q.  (By  Mr.  Thomas) :  Did  you  thereafter  and 
prior  to  the  execution  of  the  modified  agreement 
talk  to  any  one  of  these  partners? 

A.     No,  sir. 

Q.    Who  conducted  the  negotiations  for  you? 

A.    Mr.  Johnston. 

Q.  Did  you  at  any  time  ever  talk  to  any  of  the 
purchasers  or  their  agents  about  the  building  situ- 
ated on  the  Atlantic  Market  site? 

A.     I  did  not. 

Q.  In  calculating  the  price  which  was  negotiated 
between  [69]  you  did  you  figure  the  value  of  the 
building  ? 

Mr.  Sadicoff:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  self-serving,  and  call- 
ing for  a  conclusion  of  the  witness,  and  what  was 
in  his  mind. 

The  Court:  In  view  of  the  fact  that  price  was 
not  discussed  by  him,  what  he  told  his  agent  in  re- 
gard to  the  price  or  the  matter  of  calculation  is  not 
material  unless  the  agent  communicated  that.  Sup- 
pose the  agent  disobeyed  his  instructions  and  didn't 
communicate  that.  It  is  quite  apparent  that  he  did 
not  carry  on  the  negotiations.  He  merely  was  ap- 
proached and  then  dealt  through  his  agent.  There- 
fore, any  communication  to  the  agent  is  not  per- 
missible unless  you  assure  me  that  you  intend  to 
follow  it  up  and  show  that  he  did  so  tell  Mr.  John- 
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ston,  and  Mr.  Johnston  informed  Mr.  Schuster  or 

somebody. 

Mr.  Thomas:  I  couldn't  tell  you  that.  I  don't 
think  I  can  bear  that  out. 

The  Court:  You  can't  reform  an  instrument  on 
an  unexpressed  thought  in  a  man's  mind. 

Mr.  Thomas:  I  didn't  mean  it  in  the  sense  that 
it  is  being  approached  and  on  the  sense  you  are 
expressing  it.  I  think  you  are  absolutely  right.  The 
question  is  improper.  I  was  trying  to  shortcut — 
find  a  shorter  way  to  the  subject  matter. 

The  Court:  And  I  like  shortcuts  as  much  as 
any  judge.   [70] 

Mr.  Thomas:  The  implications  you  are  putting 
in  I  agree  entirely  with. 

The  Court:  There  are  implications  there,  all 
right. 

Q.  (By  Mr.  Thomas) :  In  your  conversations 
with  Mr.  Schuster  was  the  building  mentioned? 

A.     No,  sir. 

Q.  Did  you  at  any  time — I  will  withdraw  that. 
Take  the  witness. 

The  Court:  Let  me  ask  one  question,  Mr.  Sadi- 
coff,  before  you  begin. 

Could  you  tell  us  in  your  ow^n  words  the  sub- 
stance of  the  conversation  with  Mr.  Schuster?  Did 
he  use  the  word  ''option"  or  did  he  use  the  word 
''lease"  when  you  say  that  he  told  you  that  he 
wanted  to  exercise  the  option?  How  did  he  express 
himself?    Did  he  say,  "I  want  to  take  up  the  option 
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now/'  or  ''I  want  to  take  the  lease  over  now  and 

pay  you  out,"  or  how  did  he  put  it? 

The  Witness:  Your  Honor,  that  is  quite  some 
time  ago  and  it  is  hard  for  me  to  say  exactly  how 
he  expressed  himself. 

The  Court :    I  want  the  substance  of  it. 

The  Witness:  The  general  substance  and  the 
meaning  was  that  they  would  like  the  option  called 
for  $192,500  at  that  time,  and  not  continue  to  pay 
rent — only  on  the  real  property  that  I  owned,  and 
buy  the  equity  at  that  time.  That  is  what  I  gathered 
from  his  conversation.  [71] 

Mr.  Sadicoff :  I  move  to  strike  out  what  he  gath- 
ered from  the  conversation  unless  he  discloses — 

The  Court :    You  mean  that  is  the  substance  of  it  ? 

The  Witness:    Yes,  sir. 

The  Court:  Well,  was  the  word  ^* option"  used 
or  did  he  say,  ^^I  want  to  take  over  the  lease  now." 
What  did  he  say? 

The  Witness:  The  lease  w^as  never  mentioned. 
He  either  spoke  of  it  as  markets  or  the  operation. 

The  Court:  Markets  or  the  operation?  But  the 
original  agreement  related — strike  that.  You  had 
the  leasehold  on  that  particular  market,  didn't  you? 

The  Witness :    I  had  a  ground  lease. 

The  Court:    All  right,  go  ahead. 
Cross  Examination 
By  Mr.  Sadicoff: 

Q.    Mr.  Smith,  who  was  your  lawyer? 

A.    Mr.  Cassidy,  Tom  Cassidy  at  that  time. 
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Q.  You  had  no  conversations  with  anybody  with 
respect  to  your  leases  or  of  the  equipment  other 
than  with  your  agent  and  with  Mr.  Schuster  at  the 
race  track  in  the  summer  of  1946,  isn't  that  right? 

A.     That  is  right. 

Mr.  Sadicoff:    That  is  all. 

The  Court:    Any  redirect? 

Mr.  Thomas:  Maybe  the  other  parties  would 
like  to  [72]  question  him. 

The  Court :    Mr.  Menzies  ? 

Mr.  Menzies:    No  questions. 

The  Court:    Mr.  Davis? 

Mr.  Davis :  I  am  not  in  the  cross  complaint ;  I 
don't  know  where  I  am. 

The  Court:    You  are  not  in  at  all. 

Mr.  Davis:     I  just  can't  find  it. 

Mr.  Thomas:     Mr.  Johnston. 

JAMES  R.  JOHNSTON, 

called  as  a  witness  by  and  on  behalf  of  the  Defend- 
ant Smith,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk:     State  your  full  name. 

The  Witness:    James  R.  Johnston. 
Direct  Examination 
By  Mr.  Thomas : 

Q.    What  is  your  business? 

A.     Real  estate  broker. 

Q.  And  were  you  a  real  estate  broker  in  1945 
and  1946?  A.    Yes,  sir. 

Q.    Where  are  your  offices  located? 
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A.    2620  South  Avenue,  Huntington  Park. 

Q.    And  at  that  time  also?  [73] 

A.    Yes,  sir. 

Q.  At  the  times  referred  to  in  the  instruments 
which  you  have  heard  referred  to  in  the  courtroom, 
in  this  trial,  during  all  those  times  your  office  was 
at  that  address? 

A.  Yes,  since  July  1st,  1945,  that  has  always 
been  my  office. 

Q.  You  heard  Mr.  Smith's  testimony  that  his 
agent,  Mr.  Johnston,  conducted  the  negotiations. 
Are  you  that  Mr.  Johnston?  A.    Yes,  sir. 

Q.  To  whom  did  you  first  talk  concerning  the 
original  agreement,  and  just  to  be  sure  I  am  taking 
this  chronologically  back  at  the  first,  Mr.  Johnston, 
and  not  the  second.  Keep  your  mind  on  the  first 
one.  To  whom  did  you  first  talk  about  the  first 
agreement  ? 

A.  The  agent  for  the  Jim  Dandy  Markets.  He 
approached  me.    Do  you  want  me  to  go  further  ? 

Q.  I  am  not  asking  for  the  conversation.  I  just 
want  you  to  tell  me  what  happened  so  that  we  will 
get  our  bearings  on  any  conversations  when  they  are 
proper  to  be  given. 

The  Court:  Fix  the  time  so  we  may  be  certain 
that  we  are  talking  about  the  negotiations  which 
preceded  the  making  of  the  original  sub-lease,  and 
not  the  modification.    Do  you  understand  that? 

The  Witness:  Yes.  That  would  be  in  June  of 
1945  at  [74]  Mr.— the  Jim  Dandy  Markets'  agent 
first  approached  me  relative  to  the  purchase  of  those 
markets  for  Jim  Dandy. 


284  E,  F.  Smith  vs. 

(Testimony  of  the  James  R.  Johnston.) 

Q.  And  did  you  then  conduct  negotiations  as 
Mr.  Smith's  agent? 

A.  Well,  I  first  got  in  touch  with  Mr.  Smith, 
with  whom  I  had  been  in  touch  for  perhaps  two 
or  three  weeks,  and  he  told  me  he  would  consider 
selling  them  under  certain  conditions. 

Q.  And  you  proceeded  to  negotiate  the  transac- 
tions? A.    Yes,  sir. 

Q.  Now,  do  you  know  the  partners  in  the  Jim 
Dandy  Markets  ?  A.    Yes,  sir. 

Q.     Did  you  talk  to  any  of  them? 

A.    All  of  them,  I  believe. 

Q.     At  different  times?  A.     That  is  right. 

Q.     About  the  negotiations  ? 

A.     That  is  right. 

Q.  At  any  time  during  any  of  these  conversa- 
tions did  you  talk  about  the  building  situated  on 
the  Atlantic  Market  site? 

A.  The  only  time  that  the  buildings  were  men- 
tioned was  in  Judge  Cassidy's  office.  That  is  prior 
to  the  fire,  if  I  can  put  it  that  way.  [75] 

Q.  Well,  we  are  talking  about  prior  to  the  first 
agreement,  prior  to  July  1,  1945. 

A.  Yes.  They  were  the  original  leases  on  the 
Atlantic  and  all  of  the  other  markets.  They  were 
produced  in  Judge  Cassidy's  office  when  the  co- 
partners met  there  to  discuss  the  drawing  of  this 
agreement. 

Q.    Who  were  present  at  that  time? 

A.  I  believe  all  of  the  co-partners,  Mr.  Russell, 
Judge  Cassidy  and  myself. 
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Mr.  Sadicoff:  Pardon  me,  Mr.  Thomas.  As  I 
understand,  that  was  in  Jime  of  1945? 

Mr.  Thomas:  That  is  right.  That  is  my  under- 
standing. 

The  Witness:    That  is  right. 

Q.  (By  Mr.  Thomas) :  You  say  there  was  some 
conversation  relative  to  buildings? 

A.  Well,  only  this,  that  all  of  the  leases  were 
produced  so  that  the  co-partners  could  examine 
them  and  the  leases  mentioned  on  the  Atlantic  and 
other  markets,  Ontario,  that  they  were  on  leased 
ground  and  that  the  buildings  were  put  on  by  the 
lessee  and  could  be  removed  by  him. 

Q.    Who  mentioned  that  ? 

A.  I  am  not  sure  who  first  mentioned  it,  but 
Mr.  Goldberg  and  Mr.  Swetow  discussed  the  matter, 
that  they  were  Mr.  Smith's  buildings;  that  he  had 
built  them  on  the  leased  ground.  [76] 

Q.  Was  that  discussed  with  all  the  parties  in  on 
that  conversation?  Was  that  where  everybody  was 
listening  to  somebody  else  ?  A.I  suppose  so. 

Q.  Did  you  have  any  conversation  relative  to 
the  buildings  at  that  time? 

A.  None  other  than  the  fact  that  they  were  built 
on  leased  ground. 

Q.  Did  you  at  any  other  time,  and  now  again 
confining  ourselves  to  the  agreement  of  July  1,  1945, 
and  prior  to  that  or  at  the  time  of  its  execution, 
have  any  further  or  other  conversation  with  any 
of  the  parties  or  their  agents  relative  to  the  build- 
ings on  these  groimds  ?  A.     No,  sir. 
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Q.  Did  your  negotiations  include  negotiations 
of  price?  A.     Oh,  yes. 

Q.     Who  did  you  discuss  about  price  with  ? 

A.     Well,  I  talked  to  Mr.  Russell  first,  who  was 

Q.  No,  I  am  talking  about  the  Jim  Dandy 
people. 

A.  Well,  I  talked  to  Mr.  Russell  first,  who  was 
their  agent,  and  speaking  now  of  the  first  agree- 
ment— 

Q.     That  is  all? 

A.  There  wasn't  any  contention  over  price.  If  I 
can  explain  it  this  way?  Mr.  Smith  had  been 
negotiating  with  another  party  and  he  established 
with  them  a  price  of  $200,000,  [77]  which  price  he 
was  willing  to  sell  at  to  Mr.  Russell's  client  and  that 
information  I  gave  to  them. 

Q.  And  it  was  on  the  basis  of  that  price  that  the 
agreement  was  closed? 

A.  That  is  right,  the  price  of  $192,500  is  the 
same  price,  because  they  paid  $7,500  for  trucks  and 
so  on  in  cash. 

Q.  In  other  words,  there  was  just  a  change  in 
the  method  of  payment  ending  up  in  that  price  ? 

A.     That  is  right. 

Q.  During  that  negotiation  or  conference  was 
there  any  discussion  between  you,  by  you  with  any 
of  the  Jim  Dandy  Market  partners  or  their  agents, 
relative  to  the  price  including  the  building? 

A.    No,  sir. 

Q.  Now,  did  you  have  any  discussion  with  any 
of  the  partners — I  will  withdraw  that.  When,  after 
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the  closing  of  the  agreement  dated  July  1,  1945,  did 
you  next  talk  to  any  of  the  Jim  Dandy  Market 
partners  or  their  agents  concerning  this  same  set 
of  markets  ? 

A.  Now,  if  you  mean  by  the  ^^  closing  of  the 
agreement/'  you  mean  when  the  escrow  was  closed 
and  everything  all  through? 

Q.  No,  I  asked  you  subsequent  to  the  completion 
of  the  first  agreement — I  imderstand  your  testimony 
and  there  is  [78]  evidence  the  first  agreement  was 
July  1,  1945?  A.     That  is  right. 

Q.  The  first  agreement,  the  one  dated  July  1, 
1945,  was  all  completed  and  signed  and  they  went 
into  possession  under  it.  I  think  that  is  all  in  evi- 
dence from  the  documents  and  stipulations. 

A.    That  is  true. 

Q.  Now  then,  following  that,  when  did  you  next 
have  a  conversation  with  any  of  the  Jim  Dandy 
partners  or  their  agents  relative  to  that  group  of 
markets  ? 

A.  Well,  following  the  execution  of  that  first 
agreement  we  still  had  to  go  through  escrow  and 
there  were  certain  things  in  connection  with  the 
papers  which  were  required  in  the  escrow  that 
necessitated  me  seeing  both  Mr.  Russell  and  some 
of  the  co-partners. 

Q.  All  of  which  was  consummating  the  first 
agreement?  A.     That  is  right. 

Q.  And  did  any  of  those  conversations  have  any- 
thing to  do  with  the  subject  matter  of  the  sale  or 
lease?  A.     (No  answer.) 
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Q.  Or  was  it  purely  a  matter  of  consmnmating 
the  things  that  were  agreed  to  be  done? 

A.  Yes ;  that  was  purely  following  out  the  things 
necessary  to  complete  the  transaction  agreed  upon. 

The  Court:  In  other  words,  the  terms  were  no 
longer  [79]  discussed? 

The  Witness:    That  is  right. 

The  Court :    They  had  been  agreed  upon  before  ? 

The  Witness :    That  is  right. 

Q.  (By  Mr.  Thomas) :  What  I  am  trying  to 
direct  to  your  attention  is  that  subsequent  to  the 
completion  of  the  first  one  and  their  possession 
when  did  you  next  have  a  conversation? 

The  Court :  I  will  let  you  ask  the  witness  a  lead- 
ing question  whether  Mr.  Sadicoff  objects  or  not. 
Let  me  ask  the  question. 

Mr.  Sadicoff :  To  what  point  is  that  giving  me 
the  right  to  object  if  your  Honor  already  overrules 
my  objection? 

The  Court:  I  will  listen  to  your  objection  after 
the  question  is  put.  After  it  was  completed  in 
escrow,  the  original  agreement,  did  you  have  any 
further  conversations? 

The  Witness:    Not  for  almost  a  year. 

The  Court:  Tell  us  that  year  and  let  us  start 
from  there.  Tell  us  what,  if  any,  conversations  you 
had  either  with  the  partners  or  their  representa- 
tives? 

The  Witness:    Well,  Mr.  Russell— 

The  Court:    First  the  date. 
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The  Witness :  Mr.  Russell  approached  me  in  May 
of  1946  telling  me  that  Mr.  Schuster — 

Mr.  Thomas:   I  didn't  hear  the  beginning  of  that. 

The  Court:  He  said  Mr.  Russell  ajjproached 
him  in  May  of  1946, 

The  Witness :  Telling  me  that  Mr.  Schuster  had 
talked  to  ^Ir.  Siiiitli  relative  to  executing  his  op- 
tion at  that  time  rather  than  nine  years  in  the  fu- 
ture, and  that  Mr.  Smith  would  listen  to  it,  but  we 
would  have  to  work  out  some  sort  of  deal  on  it. 
That  started  the  new  negotiations  that  led  to  the 
modified  agreement. 

Q.  By  Mr.  Thomas:  Now,  who  did  you  next 
talk  to  after  that?  Were  you  at  that  time  acting 
as  Mr.  Smith's  agent  when  Mr.  Russell  approached 
you? 

A.  Well,  that  was  merely  a  presumption  at  that 
time  because  I  had  been  Mr.  Smith's  agent  for  a 
great  many  years.  I  hadn't  yet  contacted  Mr. 
Smith. 

The  Court:  But  you  communicated  that  to  Mr. 
Smith? 

The  Witness:    Yes,  sir. 

The  Court:     To  whom? 

T'he  Witness :     Mr.  Smith. 

The  Court:  After  that  what  did  you  tell  Mr. 
Smith? 

The  Witness:  Mr.  Smith  told  me  at  that  time 
he  wouldn't  consider  exercising  the  option  at  the 
price  of  $192,500  for  several  reasons  of  his  own, 
but  he  would  consider  it  at  a  higher  figure,  but  he 
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wouldn't  pay  me  the  commission  for  handling  the 
deal  nor  he  didn't  want  me  to  again  hire  the  at- 
torney for  him;  that  their  attorney  could  prepare 
the  papers  [81]  and  they  would  have  to  pay  what- 
ever commissions  were  involved.  Other  than  that  he 
would  consider  selling  at  a  price. 

The  Court:     All  right. 

The  Witness :  The  price  that  he  gave  first  to  me 
I  believe  was  $235,000,  and  in  the  negotiations  he 
finally  agreed  upon  $225,000. 

The  Court:    All  right. 

Q.  By  Mr.  Thomas:  Now,  in  your  conversa- 
tions with  Mr.  Russell  or  with  any  of  the  partners 
leading  up  to  or  looking  to  the  settlement  of  that 
price,  or  the  making  of  the  supplemental  agree- 
ment, was  the  building  on  the  Atlantic  Market  site 
ever  mentioned'.^ 

Mr.  Sadicoff:  Just  a  minute.  I  submit  the 
proper  foundation  should  be  laid  because  we  don't 
know  yet  whether  the  conversation  was  with  Rus- 
sell or  the  partners  and  i  think  we  are  entitled  to 
know. 

l-'he  Court:     Let  me  ask  you  this  question. 

Mr.  Thomas:     Yes,  your  Honor. 

1'he  Court:  I  will  put  it  this  way.  I  think  the 
question  should  be  split. 

Mr.  Thomas:     I  will  split  it. 

The  Court:  Ask  him  what  if  any  conversation 
ho  had,  or  did  you  have  any  conversation  with 
Russell,  and  if  he  says  yes,  then  ask  him  if  he  had 
a  conversation  with  anyone  else  relating  to  the  same 
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topic.  I  think  that  would  overcome  the  [82]  objec- 
tion. It  is  a  multiple  question  and  the  answers  may 
not  be  very  revealing. 

Q.  By  Mr.  Thomas :  Did  you  during  any  times 
m  the  negotiation  for  the  supplemental  agreement 
have  any  conversation  with  Mr.  Russell  relative  to 
the  building  on  the  Atlantic  Market  site? 

A.     No,  sir. 

Q.  Did  you  have  a  conversation  relative  to  that 
building  with  any  one  of  the  partners? 

A.     No,  sir. 

Mr.  Menzies:    May  I  have  the  answer'^ 

'^rhe  Witness:    No,  sir. 

Q.  By  Mr.  Thomas:  Did  you  have  a  conver- 
sation relative  to  that  building  with  anybody  else 
that  was  an  agent  for  the  partnership? 

A.    No,  I  did  not. 

Mr.  Thomas:      That  is  all. 

Mr.  Sadicoff :    That  is  all,  Mr.  Johnston. 

Mr.  Menzies:     No  questions. 

Mr.  Thomas :  If  your  Honor  please,  i  arranged 
with  Judge  Cassidy,  the  lawyer  at  Huntington 
Park,  who  is  pretty  elderly  now,  to  come  here.  He 
said  he  would  come  when  I  called  him.  I  called  him 
at  noon  when  I  saw  how  we  are  expediting  this 
matter  and  he  begged  off  until  somebody  could 
bring  him  in  in  the  morning. 

I  don't  know  that  it  is  essential,  but  with  that 
reservation  that  is  all  the  testimony  I  have. 

The  Court:  Maybe  counsel  will  stipulate  what 
he  will  testify  to.  It  is  already  in  evidence  that 
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Mr.  Cassidy  was  evidently  recommended  for  em- 
ployment by  Mr.  Johnston. 

Mr.  Thomas :  He  was  attorney,  but  Mr.  Sadicof f 
and  I  couldn't  agree  in  reference  to  a  stipulation  a 
while  ago,  and  whether  we  can  after  the  testimony 
is  in  I  don't  know. 

The  Court ;  The  thing  you  could  not  agree  upon 
was  whether  he  actually  prepared  the  docmnentbl 

Mr.  Thomas:  He  did  and  they  were  put  out  on 
his  paper.  This  is  the  question  that  i  thmk  ue 
should  answer  and  that  is  whether  he  drew  them 
with  an  understanding  of  the  significance  of  tins 
building  or  the  place  of  the  building  and  if  it  was 
in  the  picture. 

The  Court:  Well,  his  understanditig  is  not  Iiul- 
terial.  It  is  the  understanding  of  Mr.  Smith. 

Mr.  Thomas:  He  is  the  one  who  drew  the  docu- 
ments and  if  he  had  understood  something  on  any 
false  premise,  my  theory  if  he  had  misunderstood 
any  of  the  things  in  which  he  was  drawing  that 
was  the  reason  I  thought  it  was  proper  to  bring 
him  here. 

The  Court:  Suppose  I  declare  a  short  recess 
and  you  talk  with  Mr.  Sadicoff  and  see  if  he  will 
stipulate  as  to  what  lie  would  testify  to  .^  Frankly, 
gentlemen,  1  work  rather  [84]  long  hours  and  I  am 
anxious  to  close  the  testimony  and  I  wouldn't  like 
to  keep  the  case  open  for  that  purpose.  In  addition 
to  that,  Mr.  Sadicoff  and  Mr.  Davis,  well,  not  Mr, 
Davis,  but  Mr.  Sadicoff  should  have  an  opportunity 
in  the  light  of  all  your  testimony  to  present  a  mo- 
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tion  to  dismiss.  I  have  already  indicated  that  I 
wouldn't  grant  it.  But  he  should  be  able  to  put  his 
motion  on  record  and  he  can't  do  that  until  you 
actually  rest,  so  I  will  declare  a  recess  and  you 
gentlemen  see  if  you  can  stipulate  as  to  what  Mr. 
Cassidy  would  testify  if  called  as  a  witness  and 
then  we  will  save  him  the  trouble  of  coming  here 
if  it  isn't  necessary.  Mr.  Sadicoff  may  be  willing  to 
agree  that  if  he  were  called  he  would  testify  along 
a  certain  line. 

If  Mr.  Sadicoff  feels  he  cannot  do  it,  then  I  will 
govern  myself  accordingly  and  we  will  do  some- 
thing else. 

Mr.  Sadicoff:  Counsel  knows  I  am  in  most 
cases,  very  cooperative. 

The  Court:  Well,  you  gentlemen  can  get  to- 
gether. Incidentally,  I  find  this  case  has  been  kind 
of  mixed  up  on  the  record.  I  sent  a  note  to  Judge 
Hall  asking  him  to  transfer  it  here  and  he  said 
that  he  had  already  transferred  it  out  of  his  de- 
partment to  the  clerk  for  re-assignment,  and  that 
the  clerk  re-assigned  it  to  Judge  Harrison.  We 
have  to  check  the  minutes  to  see  who  is  going  to 
sign.  I  am  senior  judge  now  and  I  am  also  the 
trial  judge.  It  may  be  [85]  that  I  will  have  to  sign 
in  three  places. 

Mr.  Davis:     A  question  of  jurisdiction  or  venue. 

The  Court:  Because  Judge  Harrison  is  ill  at 
home  and  we  have  to  see  what  minute  order  was 
made    and    how    this    happens    to    be    wandering 
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around  and  landed  in  my  court  without  any  record 
at  all  of  an  assignment. 

Mr.  Menzies:    May  I  inquire  what  time  you  are 
going  to  adjourn? 

The  Court:     I  will  run  until  five  o'clock. 

Mr.  Menzies:    You  won't  run  later  than  that? 
I  have  to  make  some  arrangements. 

The  Court:     I  have  been  going  later  than  that 
every  night  this  week,  but  I  won't  do  it  tonight. 
(Short  recess.) 

The  Court:    You  may  proceed. 

Mr.  Thomas:     Judge  Cassidy  is  here  now,  your 
Honor. 

The  Court :    Very  well. 

THOMAS  V.  CASSIDY, 

called  as  a  witness  by  and  on  behalf  of  the  De- 
fendant Smith,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:     State  your  full  name. 

The  Witness.     Thomas  V.  Cassidy. 
Direct  Examination 
By  Mr.  Thomas: 

Q.    Mr.   Cassidy,  you  are  an  attorney  at  law, 
are  you  not?  [86]  A.     Yes,sir. 

Q.     Practicing   in   Huntington   Park? 

A.     Yes,sir. 

Q.    Do  you  know  Mr.  E.  F.  Smith,  the  defendant 
in  this  action?  A.    I  do. 

Q.     One  of  them?  A.     Yes. 

Q.    You  were  his  attorney  in  1945  and  1946  and 
on  various  jobs?  A.     Yes,  I  was. 
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Q.  Now,  this  suit  concerns  an  agreement  be- 
tween Jun  Dandy  Markets  and  Mr.  Smith,  the 
original  of  which  was  drawn  in  July,  July  1st,  1945. 
Do  you  remember  the  transaction? 

A.    I  do. 

Q.  And  do  you  remember  drawing  the  agree- 
ment ? 

A.     Yes,  I  remember  it. 

Q.  And  then  about  a  year  later,  in  Jirne,  1946, 
not  quite  a  year  later,  there  was  a  supplemental 
and  modified  agreement  drawn? 

A.     Yes,  sir. 

Q.  And  in  both  instances  you  acted  as  Mr. 
Smith's  attorney  for  the  preparation  of  the  docu- 
ments involved  in  those  transactions? 

A.  I  don't  recall  right  now  about  the  supple- 
mental [87]  agreements.  If  you  are  talking  about 
the  same  things  I  am — 

Q.  You  remember  about  the  original  agreement 
drawn  July  1st. 

The  Court:  Show  him  a  copy  of  the  document 
and  he  will  probably  remember  when  he  sees  the 
exhibit. 

Tvlr.  Thomas:  It  is  in  the  pleadings  and  is  Ex- 
hibit 13. 

Mr.  Sadicoff :     The  agreement  of  July  1945. 

The  Court:  This  is  not  on  your  original  paper, 
Mr.  Cassidy.  This  is  a  copy  which  is  attached  to 
Mr.    Smith's   answer.    By   looking   at   it   you   will 
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probably  recollect  it.  This  is  dated  July  1st,  1945, 

and  is  Exhibit  13. 

The  Witness:    Yes,  I  recall  this. 

Q.  By  Mr.  Thomas:  Now,  Plaintiffs^  Exhibit 
6,  which  is  ^^B"  in  the  Jim  Dandy  answer,  your 
Honor,  and  I  will  change  it — that  is  Plaintiffs'  Ex- 
hibit 7. 

The  Court:  This  is  a  photostat,  Mr.  Cassidy.  It 
is  called'* Supplementary  and  Modified  Agreement'', 
dated  June  12th,  1946.  It  has  seven  pages. 

The  Witness:    I  recall  this  now. 

Q.     By  Mr.  Thomas:    You  recall  it? 

A.    Yes. 

Q.    Now,  in  Exhibit  No.  10— 

Mr.  Menzies:    That  is  ''P"  in  the  answer. 

The  Witness:    Here  is  10.  [88] 

The  Court:    Go  ahead. 

Q.  By  Mr.  Thomas:  Now,  do  you  remember 
those  documents? 

A.    Yes,  I  do. 

Q.  And  there  was  also  some  others  but  those  are 
the  ones  that  I  think  will  identify  the  subject  matter 
here.  Do  you  remember  the  drawing  of  that  assign- 
ment of  the  lease.  Defendants'  Exhibit  10,  and  did 
you  have  any  conferences  with  any  of  the  Jim 
Dandy  partners  or  their  agents  in  regard  to  it? 

A.  I  do  not  recall  any  conferences  with  Jim 
Dandy  on  this. 

The  Court:    Did  you  with  Mr.  Eussell?  If  we 
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give  you  a  name  could  you  remember  it?  Did  you 

ever  see  Mr.  Russell,  their  agent? 

The  Witness :  Most  of  these,  if  the  court  please, 
were  drawn  at  the  suggestion  and  request  of  Mr. 
Smith's  agent. 

The  Court:    Mr.  Smith's  agent? 

The  Witness:    Yes,  Mr.  Johnston. 

Q.  By  Mr.  Thomas:  Do  you  know  Mr.  Schu- 
ster, or  Mr.  G-oldberg? 

A.     I  wouldn't  know  them.  I  know  who  they  are. 

Q.    Mr.  Earl  Swetow? 

Q.     Yes,  I  know  Mr.  Swetow. 

Q.    Did  you  ever  talk  to  him  about  it? 

A.  I  don't  know  whether  we  discussed  this,  but 
I  talked  [89]  to  Mr.  Swetow  about  the  agreements, 
but  this  particular  one  I  don't  have  no  independent 
recollection. 

Q.    Did  you  with  the  general  group? 

A.     Yes,  sir. 

Q.  Did  you  ever  talk  to  Mr.  Swetow  about  the 
building  situated  on  the  Atlantic  Market  site? 

A.    No,  I  did  not. 

Q.  Did  you  ever  talk  to  Mr.  Charles  Schuster  or 
Mr.  Leo  A.  Goldberg  or  Mr.  Berick  or  Mr.  Norman 
Schuster  about  the  building  situated  on  Atlantic 
Boulevard  ? 

A.     No,  I  did  not. 

Q.  Did  you  in  drawing  this  give  any  considera- 
tion or  have  any  laiowledge  of  any  dealing  witli 
that  building? 
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A.    No. 

Mr.  Sadicoff :  That  is  objected  to  as  calling  for 
a  conclusion  of  the  witness  and  is  incompetent,  ir- 
relevant and  immaterial — any  undisclosed  intention 
that  he  had. 

The  Court:  I  will  sustain  the  objection  but  you 
may  ask  him  what  instructions  he  received  from 
Mr.  Johnston  in  regard  to  the  building.  I  will  sus- 
tain the  objection.  He  already  stated  he  had  no 
direct  word  about  the  building. 

Q.  By  Mr.  Thomas :  What  instructions  did  you 
have  from  anyone  concerning  the  treatment  of  the 
building  on  the  Atlantic  Market  site? 

The  Court:  Before  drawing  this  instrmnent, 
Exhibit  10?  [90] 

The  Witness:  None.  There  was  no  instructions 
of  any  kind.  The  buildings  were  never  mentioned 
in  my  presence. 

The  Court:  What  were  you  told  when  you  were 
told  to  prepare  this  assignment? 

The  Witness :  The  assignment  that  they  were  to 
assign  the  property  referred  to  in  the  inventory  in 
the  lease. 

The  Court:    The  interest  in  the  lease? 

1'he  Witness:  Yes,  it  was  referring  to  certain 
fixtures  and  equipment. 

The  Court :  But  this  contract  refers  to  the  inter- 
est in  the  leasehold.  This  assigns  the  leasehold.  This 
exhibit  is  entitled  *^ Assignment  of  Lease,''  and  re- 
fers by  virtue  of:  ^**   *   *  of  the  covenants  and 
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agreements  set  forth  in  a  certain  agreement  dated 
July  1,  1945,  and  supplementary  and  modified 
agreement,  dated  June  12th,  1946,  do  hereby  sell, 
assign,  transfer  and  set  over  unto  Charles  Schuster, 
Leo  A.  Goldberg,  Earl  A.  Swetow,  Max  M.  Berick 
and  Norman  Schuster,  a  certain  indenture  and 
lease  dated  February  1,  1942,  by  and  between 
Thomas  A.  McLenaghan,  as  administrator  of  the 
estate  of  E.  T.  Williams,  deceased,  and  the  under- 
signed, wherein  certain  land  and  buildings  therein 
described  were  demised  to  the  imdersigned  for  a 
period  of  five  years  from  August  1,  1942,  to  August 
7,  1947,  at  the  rental  therein  stated,  together  with 
any  renewal  or  extension  of  said  leases  which  may 
be  secured  by  the  imdersigned,  subject  to  the  rents, 
covenants,  [91]  and  conditions  contained  in  said 
leases,  and  herein  referred  to  as  Atlantic  Store — it 
being  understood,  however,  that  this  assignment 
shall  not  become  effective  until  the  assignee  herein 
bas  complied  with  all  of  the  terms  and  conditions  in 
any  way  affecting  the  property  hereby  leased  *  *  *." 

Now,  what  if  any  instructions  did  you  receive 
from  Mr.  Johnston  in  regard  to  that? 

The  Witness:  Well,  the  only  instructions  that  I 
received  from  Mr.  Johnston  were  to  prepare  an  as- 
signment for  the  lease. 

Q.  By  Mr.  Thomas :  Did  you  have  any  instruc- 
tions— 1  will  withdraw  that. 

The  evidence  already  in.  Judge,  and  the  agree- 
ments refer  to  four  assignments  and  four  units  on 
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which  leases  were  to  be  made.  Do  you  remember 

that  there  were  eight  units  altogether  involved? 

A.  There  were  several  units  as  I  recall  it,  that 
the  property  was  owned  outright  by  Smith  and  the 
others  he  had  leases  on  them,  if  my  memory  serves 
me  correctly. 

Q.  Did  you  have  any  instructions  from  anyone 
relative  to  the  different  statuses  of  the  leased  prop- 
erty, relative  to  the  building  situated  on  the  leased 
property? 

A.    None  whatever. 

Q.  And  you  drew  them  all  in  the  same  manner 
as  an  ordinary  assignment?  [92] 

A.     As  I  recall  it,  yes. 

Q.  Did  you  draw  these  up  originally  yourself 
or  were  they  submitted  and  revised  and  re-consid- 
ered by  you? 

A.  Oh,  the  original  lease — that  was  drawn  by — 
there  was  amendments  to  it  and  it  was  incorporated 
in  the  original  lease  by  Mr. — I  think  it  was  Mr. 
Swetow  of  the  Jim  Dandy.  It  wasn't  drawn  at 
once.     There  were  several  changes  made  in  it. 

Q.    And  as  to  the  assignments  is  that  also  true? 

A.  I  don't  recall  him  having  anything  to  say 
about  the  assignments. 

Q.    You  wrote  them  up  yourself? 

A.    As  I  remember  it,  Mr.  Johnston  and  myself. 

The  Court:  Did  I  understand  you  to  say  you 
didn't  talk  to  Mr.  Smith  about  this  at  all? 
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The  Witness ;     No. 

Mr.  Thomas:     That  is  all. 

Cross  Examination 
By  Mr.  Sadicoff: 

Q.  Judge  Cassidy,  how  long  have  you  been  prac- 
ticing law?  A.     (No  answer.) 

Q.     Would  you  care  to  tell  us  ? 

A.     Yes,  if  I  can  think  back — 1911. 

Q.    In  Los  Angeles  County?  [93] 

A.    All  in  Los  Angeles  County. 

The  Court :  I  am  three  years  his  senior.  I  have 
been  practicing  since  1909. 

Mr.  Sadicoff :  I  had  better  get  off  the  subject  of 
age.    That  is  all,  Mr.  Cassidy. 

Mr.  Menzies:     Just  a  minute,  Judge. 

Q.  By  Mr.  Menzies:  When  you  discussed  the 
original  document  of  July,  1945,  with  Mr.  Johnston, 
did  you  also  discuss  it  with  Mr.  Russell  ? 

A.  There  was  a  meeting  in  my  office  where  Mr. 
Russell  was  present  together  with  members  of  the 
Jim  Dandy  group. 

Q.     And  Mr.  Johnston? 

The  Court:     Let  him  finish. 

The  Witness:     Mr.  Johnston  was  there. 

Q.     By  Mr.  Menzies :     Have  you  finished.  Judge  ? 

A.    Yes. 

Q.  Now,  at  that  time  was  there  any  discussion 
had  between  any  of  the  parties  as  to  whether  or  not 
the  buildings  that  were  situated  on  the  Atlantic 
Market  site  went  over  to  Jim  Dandy  or  did  they 
remain  the  property  of  Mr.  Smith? 
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Mr.  Sadicoff :  That  is  objected  to  as  calling  for 
a  conclusion  of  the  witness  and  is  irrelevant,  incom- 
petent and  immaterial,  and  does  not  bear  upon  any 
of  the  issues  in  this  case  as  to  what  happened  in 
the  original  agreement  of  July  1945.  [94] 

The  Court:  The  objection  is  sustained.  There 
is  no  contention  the  original  agreement  needs  re- 
forming. 

Mr.  Menzies:  Very  well,  your  Honor.  I  think 
that  is  correct. 

Q.  By  Mr.  Menzies:  Now,  Judge  Cassidy,  at 
the  time  that  you  drew  this  supplemental  agree- 
ment did  you  discuss  the  facts  and  circumstances 
surrounding  that  transaction  with  Mr.  Johnston  and 
Mr.  Russell? 

A.  I  don't  recall  Mr.  Russell.  I  discussed  it 
Avith  Mr.  Johnston. 

Q.  Did  you  discuss  it  with  any  of  the  partners 
of  the  Jim  Dandy  Markets? 

A.  I  doubt  if  we  did  in  the  supplementary  agree- 
ment. 

Q.  At  the  time  that  you  talked  to  Mr.  Johnston 
about  this  supplementary  agreement  was  there  any- 
thing said  with  relation  to  the  title  of  the  building 
of  the  Jim  Dandy  Market? 

Mr.  Sadicoff :  That  is  objected  to  on  the  ground 
it  is  hearsay  and  not  binding  upon  us. 

The  Court:     Read  the  question. 
(Question  read.) 

The  Court:     I  will  overrule  the  objection. 
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The  Witness:     No,  sir. 

Mr.  Menzies :     That  is  all,  thank  you. 

Mr.  Thomas:  I  would  like  to  recall  Mr.  Smith 
for  a  couple  of  questions.  [95] 

Mr.  Menzies:  Let  me  ask  one  question  more  of 
Judge  Cassidy. 

Q.  By  Mr.  Menzies:  Judge  Cassidy,  did  you 
know  whether  or  not  the  building  went — whether 
the  lease  provided  for  the  building  going  over  to 
Jim  Dandy  Markets  or  whether  it  remained  with 
Mr.  Smith? 

Mr.  Sadicoff:  That  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Sadicoff:  The  documents  speak  for  them- 
selves. 

The  Court:     It  is  not  material. 

E.  F.  SMITH 
called  as  a  witness  by  and  on  his  own  behalf,  having 
been  previously  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Further  Direct  Examination 
By  Mr.  Thomas: 

Q.  Mr.  Smith,  the  assignment  of  lease.  Plain- 
tiffs' Exhibit  10,  relative  to  signing  the  leases  for 
the  Atlantic  Market,  was  signed  by  you  and  it  was 
executed  and  it  has  been  stipulated  and  it  has  gone 
in  evidence  as  that.  Now,  did  you  understand  at 
the   time   you   executed   that — did   you   have    any 
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knowledge  or  suspicion  that  that  assignment  would 

carry  with  it  the  building  on  the  Atlantic  Market 

site? 

Mr.  Sadicoff:  Objected  to  as  incompetent,  ir- 
relevant and  [96]  immaterial,  and  not  within  any 
issues  in  this  case.  Withdraw  that  incompetent, 
irrelevant  and  immaterial.  The  instruments  speak 
for  themselves. 

Mr.  Thomas:  It  is  the  whole  issue.  If  there 
w^as  a  meeting  of  minds  and  they  knew  what  they 
were  doing  there  wouldn't  be  any  mistake. 

The  Court :  Of  course  it  might  be  a  mutual  mis- 
take. 

Mr.  Thomas:  But  I  can't  prove  but  one  thing 
at  a  time. 

The  Court:  I  will  reserve  a  motion  to  strike.  I 
will  allow  the  witness  to  answer  the  question. 

The  Witness:  I  did  not;  no,  sir.  I  at  no  time 
thought  of  the  building  being  in  the  transaction  at 
all. 

The  Court :  Then  why  did  you  ask  for  additional 
consideration — originally  $45,000,  and  then  $35,000, 
for  the  exercise  of  the  option. 

The  Witness:  When  I  made  the  original  agree- 
ment I  figured  this  equipment  would  be  well  worn 
out  in  a  matter  of  ten  years,  and  if  they  bought  it 
at  this  time  and  I  sold  it  at  this  time  I  figured  the 
equipment  had  a  lot  more  worth  to  it  and  I  wouldn't 
receive  that  rent  for  the  additional  nine  years,  and 
I  was  in  no  mind  to  sell,  but  I  figured  if  they  would 
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give  me  the  additional  money  that  I  asked  that  I 

would  go  ahead  and  sell. 

The  Court:  But  if  they  exercised  the  option  at 
the  end  of  ten  years  the  fixtures  would  merely  be 
second-hand  fixtures  [97]  and  how  could  you  be 
harmed  if  you  exercised  it  in  advance? 

The  Witness:  I  wouldn't  have  received  the  rent 
that  I  would  have  received  during  the  additional 
nine  years. 

The  Court:     All  right. 

Mr.  Thomas :     That  is  all. 

Mr.  Sadicoff:     That  is  aU. 

Mr.  Thomas:  That  is  all,  your  Honor,  for  the 
cross  complainant. 

The  Court :     Any  further  witnesses  on  your  part? 

Mr.  Thomas :     No,  that  is  all. 

The  Court:     You  rest? 

Mr.  Thomas:     I  rest  on  the  cross  claim,  yes. 

The  Court:  Any  testimony  desired  to  be  pre- 
sented? 

Mr.  Sadicoff:  Futile  as  it  may  be  in  view  of 
your  Honor's — 

The  Court:     Let  us  strike  out  the  word  ^^ futile." 

Mr.  Sadicoff:  In  view  of  what  your  Honor 
stated,  I  move  for  a  dismissal  of  the  cross  claim 
of  the  defendant  E.  F.  Smith,  upon  the  ground  that 
there  is  no  evidence  adduced  which  would  justify 
the  court  in  rendering  a  judgment  in  favor  of  Mr. 
Smith  on  his  cross  claim. 

The  Court :  The  motion  vdll  be  denied.  I  think 
the  matter  presents  a  question  of  law  which  can 
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be  better  determined  when  all  the  evidence  is  in  the 
record.   [98] 

You  may  call  any  other  witnesses  you  desire. 

Mr.  Sadicoff:  The  defendant  Jim  Dandy  Mar- 
ket rests. 

The  Court:     All  right.    Is  there  any  rebuttal? 

Mr.  Menzies:  I  take  it  the  defendant  Fireman's 
Fund  is  not  going  to  introduce  any  evidence? 

The  Court:     No,  no. 

Mr.  Menzies:     There  is  no  rebuttal  then. 

May  I  ask  Mr.  Davis  this,  although  he  be  the 
backseat  driver  and  is  resting  on  his  rights,  whether 
or  not  there  is  any  dispute  as  to  the  fact  that  the 
Fireman's  Fund  received  a  proof  of  loss  within 
the  time  prescribed  in  the  policy  and  no  objection 
was  taken,  or  whether  there  was  an  objection  to  it. 

Mr.  Davis:  Well,  I  stand  on  my  Constitutional 
rights  and  in  the  most  polite  words  I  know  I  will 
say  it  is  none  of  your  business.  There  is  no  issue 
been  brought  against  us  and  I  am  not  called  upon 
to  answer. 

The  Court:  What  answer  did  you  put  in,  Mr. 
Davis  ? 

Mr.  Davis:     I  put  in  an  answer. 

The  Court:  As  I  gather  it  he  is  asking  for  a 
declaration  as  to  whether  he  is  entitled  to  an  ap- 
portionment of  the  loss  clause. 

Mr.  Davis:  That  is  a  question  of  law,  your 
Honor. 

The  Court:  I  just  wanted  to  find  out  as  to  the 
factual  situation.    Of  course  I  am  not  going  to  tell 


Jim  Bandy  Markets,  Inc.,  et  al..  Etc,         307 

you  to  put  [99]  anything  in  if  you  don't  want  to, 
but  I  wanted  to  see  what  declaration  he  has  against 
you. 

Mr.  Davis:  He  has  none  against  me  other  than 
as  it  affects  the  Jim  Dandy  Market. 

The  Court:  You  don't  want  to  stipulate  as  to 
whether  they  have  made  proof  of  loss? 

Mr.  Davis:  I  will  make  no  issue  on  it,  your 
Honor.  I  think  it  is  immaterial.  I  think  it  is 
already  stipulated  to,  anyway. 

Mr.  Sadicoff:  Stipulated  in  Exhibit  A  in  the 
pre-trial  hearing  that  we  had  before  Judge  Hall. 
It  was  stipulated  that  the  defendant  Smith  had 
done  everything  required  of  him  to  be  done  under 
the  terms  of  the  policy  with  the  Fireman's  Fund. 

The  Court :  Does  that  apply  to  the  policy  of  the 
Fireman's  Fund? 

Mr.  Sadicoff:     Yes. 

Mr.  Davis:  I  stipulated  with  the  same  reserva- 
tions I  am  making  here.  I  said  for  their  purpose 
only  I  would  so  stipulate. 

Mr.  Menzies:  I  take  it  you  are  not  introducing 
any  evidence  at  this  time. 

Mr.  Davis :     There  is  no  issue  I  have  to  meet. 

Mr.  Menzies:     All  parties  rest,  your  Honor. 

(Argument  which  followed  was  reported  but 
not  transcribed.)   [100] 

(Whereupon,  the  above  entitled  matter  was 
concluded.)   [101] 
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CERTIFICATE 

I  do  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  22nd  day 
of  June,  A.D.  1948. 

/s/  J.  D.  AMBROSE, 
Official  Reporter. 

[Endorsed]  :  Filed  Jun.  25,  1948. 


[Endorsed] :  No.  11982.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  E.  F.  Smith,  Appel- 
lant, vs.  Jim  Dandy  Markets,  Inc.,  Fireman's  Fund 
Insurance  Company,  Central  Manufacturers'  Mu- 
tual Insurance  Company,  and  Indiana  Lumbermen's 
Mutual  Insurance  Company,  Appellees,  and  Central 
Manufacturers'  Mutual  Insurance  Company,  and 
Indiana  Lumbermens  Mutual  Insurance  Company, 
Appellants,  vs.  Jim  Dandy  Markets,  Inc.,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division. 

Filed  July  19,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 

the  Ninth  Circuit. 
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United  States  Court  of  Appeals  for  the  Ninth 

Circuit 

No.  11982 
E.  P.  SMITH, 

Appellant, 
vs. 
JIM  DANDY  MARKETS,  INC.,  et  al., 

Appellees. 

APPELLANT  SMITHES  STATEMENT  OP 
POINTS  ON  WHICH  HE  INTENDS  TO 
RELY  ON  THE  APPEAL  AND  DESIGNA- 
TION OP  RECORD 

Appellant  E.  F.  Smith,  pursuant  to  Rule  19  (6) 
of  the  Rules  Circuit  Court  of  Appeals,  9th  Circuit, 
makes  the  following  statement  of  the  points  on 
which  he  intends  to  rely  on  the  appeal: 

1.  The  judgment  is  contrary  to  the  law  and  the 
evidence:  (a)  In  adjudicating  that  defendant  Jim 
Dandy  Markets,  Inc.,  was  the  sole  unconditional 
owner  of  the  building  known  as  the  Atlantic  Store 
and; 

(b)  In  adjudicating  that  the  assignment  of  lease 
dated  June  27,  1946  conveyed  to  the  predecessors  in 
interest  of  defendant  Jim  Dandy  Markets,  Inc.,  all 
right,  title,  and  interest  of  defendant  E.  P.  Smith 
to  the  building  destroyed  by  fire ; 

(c)  In  adjudicating  that  there  is  no  showing  of 
mutual  mistake  or  any  mistake  in  the  execution 
of  said  assignment ; 

(d)  In  adjudicating  that  the  defendant  Pireman's 
Fund  Insurance  Company  is  entitled  to  go  hence. 
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2.  That  part  of  Finding  of  Fact  XII  that  at  the 
time  the  building  known  as  the  Atlantic  Store  was 
destroyed  by  fire  on  January  14,  1947,  the  defend- 
ant Jim  Dandy  Markets,  Inc.,  was  the  sole  and 
unconditional  owner  of  said  building,  is  contrary 
to  the  evidence. 

3.  That  part  of  Finding  XVI  that  on  June  27, 
1946  defendant  E.  F.  Smith  sold,  assigned  and 
transferred  to  the  predecessors  in  interest  of  the 
defendant  Jim  Dandy  Markets,  Inc.,  all  of  his  right, 
title  and  interest  in  said  building  and  that  at  no 
time  subsequent  thereto  did  said  E.  F.  Smith  have 
any  interest  in  said  building  other  than  a  lien  for 
the  payment  of  the  purchase  price  thereof,  is  con- 
trary to  the  evidence. 

4.  That  part  of  Finding  of  Fact  XVII  that  in 
accordance  with  the  agreement  entered  into  between 
the  defendant  E.  F.  Smith  and  the  predecessors  of 
the  defendant  Jim  Dandy  Markets,  Inc.,  on  June 
27,  1946  and  by  the  terms  thereof  and  by  the  assign- 
ment of  lease  found  by  the  Court,  the  defendant 
E.  F.  Smith  sold,  assigned,  and  transferred  to  the 
predecessors  of  the  defendant  Jim  Dandy  Markets, 
Inc.,  all  right,  title  and  interest  in  and  to  the  build- 
ing referred  to  in  the  findings,  is  contrary  to  tJie 
evidence. 

5.  That  part  of  Finding  XVII  that  there  was 
no  other  or  different  agreement  between  said  par- 
ties than  as  evidenced  by  said  written  assignment 
and  the  said  written  assignment  embodied  the  entire 
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agreement  between  the  parties  thereto,  is  contrary 
to  the  evidence. 

6.  That  part  of  Finding  XVII  that  the  written 
agreement,  consisting  of  exhibits  "l'\  "S'\  "9'\ 
and  ''10'',  constituted  the  entire  agreement  between 
said  parties,  and  that  said  agreement  correctly  ex- 
pressed the  intention  of  the  parties  thereto  and  that 
there  was  no  mistake  either  mutually  or  otherwise 
in  the  drafting  of  said  assignment,  which  intended 
to  and  was  effective  in  conveying  from  the  defend- 
ant E.  F.  Smith  to  the  predecessors  in  interest  of 
the  defendant  Jim  Dandy  Markets,  Inc.,  all  the 
right,  title  and  interest  of  said  defendant  E.  F. 
Smith  in  and  to  said  building,  is  contrary  to  the 
evidence. 

7.  That  part  of  Finding  XIX  that  it  was  not  true 
that  during  the  negotiations  and  the  discussions  be- 
tween the  defendant  E.  F.  Smith  and  the  predeces- 
sors in  interest  of  the  defendant  Jim  Dandy  Mar- 
kets, Inc.,  or  their  brokers  or  agents,  the  building 
was  not  considered  as  a  subject  of  the  proposed 
sale,  is  contrary  to  the  evidence. 

8.  That  part  of  Finding  XIX  that  it  is  not  true 
that  the  value  of  said  building  was  in  no  wise  con- 
sidered as  an  element  of  the  sales  price  agreed  upon, 
is  contrary  to  the  evidence. 

9.  That  part  of  Finding  XIX  that  it  is  not  true 
that  said  assignment  found  by  the  Court  does  not 
correctly  contain  the  agreements  between  the  de- 
fendant E.  F.  Smith  and  the  predecessors  in  interest 


312  E,  F.  Smith  vs. 

of  the  defendant  Jim  Dandy  Markets,  Inc.,  is  con- 
trary to  the  evidence. 

10.  That  part  of  Finding  XIX  that  it  is  not  true 
that  defendant  E.  F.  Smith  did  not  intend  to  con- 
vey said  building  to  the  predecessors  in  interest  of 
the  defendants  Jim  Dandy  Markets,  Inc.,  and  that 
defendant  E.  F.  Smith  did  intend  to  convey  said 
building  by  said  assignment  to  the  predecessors  in 
interest  of  the  defendant  Jim  Dandy  Markets,  Inc., 
is  contrary  to  the  evidence. 

11.  That  part  of  Finding  XIX  that  defendant 
E.  F.  Smith,  at  the  time  he  executed  the  assignment 
found  by  the  Court,  intended  to  convey  and  did 
convey  to  the  predecessors  in  interest  of  the  de- 
fendant Jim  Dandy  Markets,  Inc.,  all  of  his  right, 
title  and  interest  to  said  building,  is  contrary  to  the 
evidence. 

12.  That  part  of  Finding  XX  that  it  is  true  that 
at  the  time  said  building  was  destroyed  by  fire  on 
January  14,  1947  Jim  Dandy  Markets,  Inc.,  was 
the  sole  and  unconditional  owner  of  the  leasehold 
previously  owned  by  defendant  E.  F.  Smith,  includ- 
ing the  right  to  the  building  on  said  premises,  is 
contrary  to  the  evidence. 

13.  That  part  of  Finding  XX  that  it  is  not  true 
that  said  assignment  found  by  the  Court  was  exe- 
cuted by  the  defendant  E.  F.  Smith  under  the  mis- 
taken belief  that  the  building  destroyed  by  fire  was 
not  conveyed  by  said  assignment  and  it  is  not  true 
that  said  assignment  does  not  truly  express  the  in- 
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tention  of  the  parties  to  said  assignment  and  on  the 
contrary  that  said  assignment  does  truly  e:q)re::3 
the  intention  of  the  parties  thereto,  is  contrary  to 
the  evidence. 

14.  The  evidence,  without  contradiction  or  de- 
nial is  that: 

(a)  Smith  owned  the  subject  building  and  the 
predecessors  of  Jim  Dandy  Markets,  Inc.,  were  his 
tenants  as  sublessees  under  the  original  agreement; 

(h)  At  the  time  of  the  fire  such  relation  was  st^'ll 
in  effect  by  the  terms  of  the  modified  agreement ; 

(c)  The  subject  building  was  worth  $32,476.92 
and  another  building  had  the  same  status  but  fie 
modified  agreement  did  not  add  one  cent  to  the  pur- 
chase price  as  compensation  for  these  buildings : 

(d)  The  building  was  at  no  time  mentioned  by 
Smith  or  any  of  his  agents  during  the  negotiations 
and  they  at  no  time  considered  the  building  as  a 
subject  of  the  sale. 

(e)  The  predecessors  of  Jim  Dandy  Markets,  Inc., 
considered  the  building  a  subject  of  the  sale  and 
the  deduction  is  inescapable  that  they  knew  that 
Smith  did  not  so  consider  it. 

15.  The  assignment  on  which  Jim  Dandy  Mar- 
ketc.  Inc.,  relies  as  conveying  title  is  a  document 
which  was  executed  in  compliance  and  consumma- 
tion of  the  agreement  as  modified  and  the  intention 
of  the  parties  is  to  be  determined  from  the  original 
and  modified  agreements  and  not  from  some  techni- 
cal but  unspecified  meaning  which  is  read  into  it. 
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DESIGNATION  OF  RECORD 
Appellant  E.  F.  Smith  hereby  designates  tlio 
parts  of  the  record  which  he  thinks  necessary  for 
the  consideration  of  his  points  on  appeal  as  all  of 
the  record  except  plaintiff's  exhibits  No.  2,  No.  3, 
and  No.  4,  which  exhibits  were  transmitted  to  the 
Appellate  Court  and  were  not  copied  by  the  Clerk 
of  the  Trial  Court  and  need  not  be  printed  for  the 
consideration  of  the  foregoing  points. 

CLYDE  THOMAS  and 
MILAN  MEDIGOVICR 
By  /s/  CLYDE  THOMAS, 

Attorneys  for  Appellant  E.  F.  Smith. 
(Acknowledgment  of  Service  attached.) 
[Endorsed]:    Filed    July    27,    1948.      Paul    P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 
STIPULATION 

Subject  to  the  order  of  the  Court,  it  is  hereby 
stipulated  that  the  following  named  exhibits  need 
not  be  printed  in  the  record  but  may  be  referred  to 
and  considered  in  their  original  form,  to  wit: 

Plaintiff's  Ex.  No.  2,  Central  Manufacturer's  In- 
surance Policy. 

Plaintiff's  Ex.  No.  3,  Indiana  Lumbermans  In- 
surance Policy. 

Plaintiff's  Ex.  No.  4,  Fireman's  Fund  Insurance 
Policy. 

Said  exhibits  were  transferred  to  the  Appellate 
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Court  by  order  of  the  trial  court  and  were  not  re- 
produced by  the  Clerk  of  the  Trial  Court. 

The  reason  for  this  stipulation  to  not  reproduce 
said  exhibits  is  that  reference  will  be  made  to  only 
very  short  portions  of  said  policies  readily  printable 
in  the  briefs;  that  said  policies  are  exceedingly 
long,  many  paragraphs  are  duplicatures,  and  the 
printing  thereof  would  be  excessively  costly  with  no 
compensating  advantage  in  the  consideration  of  the 
case. 
Dated:  July  22,  1948. 

CLYDE  THOMAS  and 
MILAN  MEDIGOVICH, 
By  /s/  CLYDE  THOMAS, 

Attorneys  for  Appellant  E.  F.  Smith. 
THOMAS  P.  MENZIES  and 
HAROLD  L.  WATT, 
By  /s/  HAROLD  L.  WATT, 
Attorneys    for   Appellees    Central   Manufacturers' 
Mutual  Insurance  Co.  and  Indiana  Lumbermans 
Mutual  Insurance  Company. 

HARRY  G.  SADICOFP, 
By  /s/  EDWARD  I.  HARRIS, 
Attorney  for  Appellee  Jim  Dandy  Markets,  Inc. 
HINDMAN  &  DAVIS  and 
E.  EUGENE  DAVIS, 
By  /s/  E.  EUGENE  DAVIS, 
Attorneys  for  Fireman's  Fund  Insurance  Company. 

It  is  so  ordered: 

/s/  FRANCIS  A.  GARRECHT, 
Senior  U.  S.  Circuit  Judge. 
[Endorsed]:    FUed    July    26,    1948.      Paul    P. 
O'Brien,  Clerk. 
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APPELLANT  SMITH'S  OPENING  BRIEF. 


A. 

STATEMENT  OF  THE  PLEADINGS  AND 
FACTS  DISCLOSING  JURISDICTION. 

Plaintiff,  Central  Manufacturers  Mutual  Insurance 
Company,  is  an  Ohio  corporation  and  plaintiff,  Indiana 
Mutual  Insurance  Company,  is  an  Indiana  corporation. 
The  defendant  Jim  Dandy  Markets,  Inc.,  and  the  defend- 
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ant  Fireman's  Fund  Insurance  Company  is  each  a  Cali- 
fornia corporation  and  defendant  E.  F.  Smith  is  a  resi- 
dent of  CaHfornia.     [R.  2  to  4.] 

Plaintiffs  seek  a  declaration  of  their  liabilities  under 
fire  insurance  policies  issued  by  them  to  Jim  Dandy  Mar- 
kets, a  co-partnership,  and  the  predecessor  of  the  defend- 
ant Jim  Dandy  Markets,  Inc.  Each  insured  a  store  build- 
ing against  destruction  by  fire  in  the  amount  of  $12,500.00 
or  a  total  of  $25,000.00.  [R.  4  and  5.]  The  building 
burned  and  it  developed  that  it  was  claimed  by  defendant 
E.  F.  Smith  and  that  he  had  insured  it  with  the  Fireman's 
Fund  Insurance  Company  for  $16,?00.00.  [R.  6.]  The 
present  action  is  for  the  determination  and  declaration  of 
the  rights  and  liabilities  of  plaintiffs  under  their  policies. 
[R.  8  and  9.] 

The  jurisdiction  of  the  Federal  Court  is  predicated  on 
the  diversity  of  citizenship  between  the  plaintiffs  and  de- 
fendants and  on  the  fact  that  more  than  $3000.00  is  in- 
volved in  the  controversy  as  authorized  by  Title  28,  U.  S. 
C,  Section  41  (1)  (b). 

B. 

STATEMENT  OF  THE  CASE. 

A  store  building  known  as  the  Atlantic  Market  in  Bell, 
California,  was  destroyed  by  fire.  The  defendant,  Jim 
Dandy  Markets,  Inc.,  formerly  Jim  Dandy  Markets,  a  co- 
partnership claiming  ownership,  had  insured  the  building 
with  the  plaintifT  companies  for  a  total  of  $25,000.00. 
[R.  4  and  5.]  Defendant  E.  F.  Smith  also  claimed  the 
building  and  had  insured  it  with  the  defendant  Fireman's 
Fund  Insurance  Company  for  the  sum  of  $16,700.00. 
[R.  6.] 


— 3— 

After  the  fire  the  plaintiff  insurance  companies  brought 
the  instant  action  for  the  purpose  of  having  its  rights  de- 
termined and  declared.     [R.  9.] 

Defendant  E.  F.  Smith  answered  the  complaint  and  al- 
leged that  he  is  the  sole  owner  of  the  building  in  question 
[R.  20],  and  that  defendant  Jim  Dandy  Markets,  Inc.,  was 
in  possession  thereof  only  as  tenant  and  sub-tenant  of  de- 
fendant Smith  [R.  23],  all  as  provided  in  an  agreement 
between  them.  [R.  27.]  He  asked  the  court  to  declare  that 
he  was  the  owner  of  the  building  and  that  the  ownership 
constituted  an  insurable  interest  therein.      [R.  26.] 

Defendant  Smith  also  filed  a  cross-claim  against  de- 
fendant Jim  Dandy  Markets,  Inc.,  alleging  that  it  had 
come  to  his  attention  that  the  defendant  Jim  Dandy  Mar- 
kets, Inc.,  claimed  that  the  assignment  of  the  ground  lease 
on  which  the  Atlantic  market  was  situated  carried  with  it 
and  conveyed  title  to  the  building  built  by  defendant  Smith. 
The  cross-claim  then  alleges  that  if  such  construction 
should  prevail,  the  assignment  [R.  86],  should  be  reformed 
as  not  being  in  accordance  with  the  agreement  of  the 
parties,  having  been  executed  by  mutual  mistake.  [R.  42 
and  43.] 

Defendant  Smith  thus  submitted  to  the  court  two 
claims,  one,  the  building  in  question  belonged  to  him  and 
was  never  transferred,  and,  two,  if  the  assignment  is  con- 
strued as  transferring  the  building,  then  it  was  executed 
by  mistake  and  should  be  reformed  so  as  not  to  convey  the 
building. 

The  ultimate  question  to  be  determined  is  who  owned 
the  store  building  which  was  destroyed  by  fire  on  January 
14,  1947.  If  the  building  belonged  to  defendant  Smith  or 
he  had  an  insurable  interest  therein,  he  is  entitled  to  be 


paid  on  the  insurance  policy  written  for  him  by  the  de- 
fendant Fireman's  Fund  Insurance  Company.  If  the 
building  had  been  transferred  to  Jim  Dandy  Markets  and 
it  held  the  insurable  interest  therein,  then  it  is  entitled  to 
collect  on  the  insurance  policies  written  for  it  by  the 
plaintiffs. 

Defendant  Jim  Dandy  Markets  claimed  to  be  the  sole 
and  unconditional  owner  of  the  building  by  virtue  of  the 
assignment  of  the  lease  and  that  it  was  entitled  to  collect 
insurance  from  the  plaintiff  companies. 

C. 

SPECIFICATION  OF  ERRORS. 

Appellant  E.  F.  Smith  hereby  specifies  and  will  rely 
upon  errors  as  follows : 

1.  The  judgment  is  contrary  to  the  law  and  the  evi- 
dence : 

(a)  In  adjudicating  that  defendant  Jim  Dandy  Mar- 
kets, Inc.,  was  the  sole  unconditional  owner  of  the  build- 
ing known  as  the  Atlantic  Store;  and 

(b)  In  adjudicating  that  the  assignment  of  lease  dated 
June  27,  1946,  conveyed  to  the  predecessors  in  interest  of 
defendant  E.  F.  Smith  to  the  building  destroyed  by  fire; 

(c)  In  adjudicating  that  there  is  no  showing  of  mutual 
mistake  or  any  mistake  in  the  execution  of  said  assign- 
ment ; 

(d)  In  adjudicating  that  the  defendant  Fireman's  Fund 
Insurance  Company  is  entitled  to  go  hence. 
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2.  That  part  of  Finding  of  Fact  XiII  that  at  the  time 
the  building  known  as  the  Atlantic  Store  was  destroyed 
by  fire  on  January  14,  1947,  the  defendant  Jim  Dandy 
Markets,  Inc.,  was  the  sole  and  unconditional  owner  of 
said  building,  is  contrary  to  the  evidence. 

3.  That  part  of  Finding  XVI  that  on  June  27,  1946, 
defendant  E.  F.  Smith  sold,  assigned  and  transferred  to 
the  predecessors  in  interest  of  the  defendant  Jim  Dandy 
Markets,  Inc.,  all  of  his  right,  title  and  interest  in  said 
building  and  that  at  no  time  subsequent  thereto  did  said 
E.  F.  Smith  have  any  interest  in  said  building  other  than 
a  lien  for  the  payment  of  the  purchase  price  thereof,  is 
contrary  to  the  evidence. 

4.  That  part  of  Finding  of  Fact  XiVII  that  in  accord- 
ance with  the  agreement  entered  into  between  the  defend- 
ant E.  F.  Smith  and  the  predecessors  of  the  defendant 
Jim  Dandy  Markets,  Inc.,  on  June  27,  1946,  and  by  the 
terms  thereof  and  by  the  assignment  of  lease  found  by  the 
Court,  the  defendant  E.  F.  Smith  sold,  assigned  and  trans- 
ferred to  the  predecessors  of  the  defendant  Jim  Dandy 
Markets,  Inc.,  all  right,  title  and  interest  in  and  to  the 
building  referred  to  in  the  findings,  is  contrary  to  the 
evidence. 

5.  That  part  of  Finding  X.VII  that  there  was  no  other 
or  different  agreement  between  said  parties  than  as  evi- 
denced by  said  written  assignment  and  the  said  written 
assignment  embodied  the  entire  agreement  between  the 
parties  thereto,  is  contrary  to  the  evidence. 


6.  That  part  of  Finding  XVII  that  the  written  agree- 
ment, consisting  of  Exhibits  "7,"  "8/^  "9,"  and  "10," 
constituted  the  entire  agreement,  correctly  expressed  the 
intention  of  the  parties  thereto  and  that  there  was  no 
mistake  either  mutually  or  otherwise  in  the  drafting  of 
said  assignment,  which  intended  to  and  was  effective  in 
conveying  from  the  defendant  E.  F.  Smith  to  the  prede- 
cessors in  interest  of  the  defendant  Jim  Dandy  Markets, 
Inc.,  all  the  right,  title  and  interest  of  said  defendant  E.  F. 
Smith  in  and  to  said  building,  is  contrary  to  the  evidence. 

7.  That  part  of  Finding  XIX  that  it  was  not  true  that 
during  the  negotiations  and  the  discussions  between  the 
defendant  E.  F.  Smith  and  the  predecessors  in  interest  of 
the  defendant  Jim  Dandy  Markets,  Inc.,  or  their  brokers 
or  agents,  the  building  was  not  considered  as  a  subject  of 
the  proposed  sale,  is  contrary  to  the  evidence. 

8.  That  part  of  Finding  XIX  that  it  is  not  true  that 
the  value  of  said  building  was  in  nowise  considered  as  an 
element  of  the  sales  price  agreed  upon,  is  contrary  to  the 
evidence. 

9.  That  part  of  Finding  XIX  that  it  is  not  true  that 
said  assignment  found  by  the  Court  does  not  correctly 
contain  the  agreements  between  the  defendant  E.  F.  Smith 
and  the  predecessors  in  interest  of  the  defendant  Jim 
Dandy  Markets,  Inc.,  is  contrary  to  the  evidence. 

10.  That  part  of  Finding  XIX  that  it  is  not  true  that 
defendant  E.  F.  Smith  did  not  intend  to  convey  said  build- 
ing to  the  predecessors  in  interest  to  convey  said  building 


to  the  predecessors  in  interest  of  the  defendants  Jim 
Dandy  Markets,  Inc.,  and  that  defendant  E.  F.  Smith  did 
intend  to  convey  said  building  by  said  assignment  to  the 
predecessors  in  interest  of  the  defendant  Jim  Dandy  Mar- 
kets, Inc.,  is  contrary  to  the  evidence. 

11.  That  part  of  Finding  XIX  that  defendant  E.  F. 
Smith,  at  the  time  he  executed  the  assignment  found  by 
the  Court,  intended  to  convey  and  did  convey  to  the  prede- 
cessors in  interest  of  the  defendant  Jim  Dandy  Markets, 
Inc.,  all  of  his  right,  title  and  interest  to  said  building,  is 
contrary  to  the  evidence. 

12.  That  part  of  Finding  XX  that  it  is  true  that  at 
the  time  said  building  was  destroyed  by  fire  on  January 
14,  1947,  Jim  Dandy  Markets,  Inc.,  was  the  sole  and  un- 
conditional owner  of  the  leasehold  previously  owned  by 
defendant  E.  F.  Smith,  including  the  right  to  the  building 
on  said  premises,  is  contrary  to  the  evidence. 

13.  That  part  of  Finding  XX  that  it  is  not  true  that 
said  assignment  found  by  the  Court  was  executed  by  the 
defendant  E.  F.  Smith  under  the  mistaken  belief  that  the 
building  destroyed  by  fire  was  not  conveyed  by  said  assign- 
ment and  it  is  not  true  that  said  assignment  does  not  truly 
express  the  intention  of  the  parties  to  said  assignment  and 
on  the  contrary  that  said  assignment  does  truly  express  the 
intention  of  the  parties  thereto,  is  contrary  to  the  evidence. 


D. 

ARGUMENT. 

Summary. 
Defendant  Smith  contends  that  he  was  at  all  times  the 
owner  of  the  building  and  it  was  never  transferred  from 
himself.  And  the  facts  are  that  at  no  time  in  the  entire 
transaction,  either  orally  or  in  any  document  whatsoever, 
was  the  building  mentioned  or  any  reference  made  to  it 
except  to  establish  and  recognize  the  title  of  Smith. 

Defendant  Jim  Dandy  Markers  contends  that  even 
though  the  building  is  not  mentioned  at  any  time  or  in  any 
manner  as  being  transferred,  nevertheless,  by  operation 
of  law,  it  was  transferred  by  an  assignment  from  Smith 
to  Jim  Dandy  Markets  of  the  land  lease  on  which  the 
building  was  situated.  The  position  seems  to  be  and  the 
Trial  Court  seems  to  have  erroneously  held  that  such 
operation  of  law  is  strong  enough  to  overcome  a  complete 
unanimity  of  documentary  and  oral  evidence  that  the 
building  was  not  a  part  of  the  subject  matter  to  which  title 
was  to  be  transferred. 

The  assignment  is  only  a  document  executed  in  fulfill- 
ment of  the  agreement.  It  was  not  negotiated  and  its 
terms  were  not  given  direct  and  individual  consideration 
by  the  parties. 

The  argument  will  be  broken  down  to  the  following 
headings : 


The  Assignment  of  the  Lease   Did   Not  Convey  the 
Building  to  Jim  Dandy  Markets. 

(1)  The  parties  did  not  intend  to  convey  the  building. 

(2)  The  building  was  personal  property  and  not  a  part 
of  the  lease. 

(3)  The  assignment  was  not  consummated. 

If  the  Assignment  Is  Construed  as  Conveying  the 
Building  and  the  Insurable  Interest  to  Jim  Dandy 
Markets,  Then  It  Should  Be  Reformed  as  Having 
Been  Executed  by  Mutual  Mistake  and  Without 
Consideration. 

( 1 )  The  mistake  of  the  parties. 

(2)  The  intention  of  the  parties. 

(3)  Equitable  and  conscientious  agreement. 

Facts. 

All  the  evidence  in  this  case  consists  of  written  docu- 
ments and  stipulations  except  oral  testimony  of  defendant 
Smith,  his  agent  Mr.  Johnston,  and  his  attorney  Mr. 
Cassidy.  There  is,  therefore,  no  conflicting  testimony 
and  it  is  only  necessary  to  interpret  and  apply  the  evidence 
before  the  court. 

The  defendant  Jim  Dandy  Markets,  Inc.,  a  corporation, 
is  the  successor  to  Jim  Dandy  Markets,  a  co-partnership, 
referred  to  in  most  of  the  agreements.  [R.  157]  In  this 
brief,  reference  will  be  made  to  Jim  Dandy  Markets 
without  identification  as  to  whether  it  is  the  corporation 
or  the  partnership,  as  the  change  is  not  pertinent  to  this 
case. 
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The  primary  facts  will  now  be  enumerated  in  two 
groups,  those  relating  to  the  original  agreement,  and  those 
relating  to  the  supplementary  and  modified  agreement. 

The  Original  Agreement. 

On  July  1,  1945,  Appellant  Smith  was  the  operator  of 
a  chain  of  eight  retail  stores  in  Los  Angeles  and  San 
Bernardino  Counties.  Four  of  the  markets  were  owned 
outright  by  Smith  and  four  were  operated  on  land  leased 
by  him.     [R.  27]. 

The  agreement  dealt  with  five  basic  transactions: 

(a)  Smith  agrees  to  sell  all  salable  merchandise  in  the 
eight  stores  [R.  30].  This  was  a  completed  trans- 
action and  is  not  pertinent  to  the  instant  action. 

(b)  Smith  leased  to  Jim  Dandy  Markets  ''all  store 
fixtures  and  equipment"  for  ten  years  at  a  monthly 
rental  of  $1400.00  [R.  31]. 

(c)  Smith  agreed  to  lease  all  stores  owned  outright 
by  him  to  Jim  Dandy  Markets  for  a  period  of  ten 
years  at  a  specified  rental  for  each  [R.  32] 

(d)  Smith  agreed  to  sublease  the  four  stores,  of  which 
he  was  lessee,  to  Jim  Dandy  Markets  for  a  term 
of  ten  years,  with  provisions  for  meeting  the  con- 
tingency of  different  renewal  dates  or  other  variable 
in  the  terms  of  the  respective  leases  [R.  33]. 

(e)  Smith  granted  to  Jim  Dandy  Markets  an  option 
to  purchase  ''all  fixtures  and  equipment"  in  all  of 
said  stores  for  $192,500.00  cash,  which  option 
"cannot  be  exercised  until  the  expiration  of  said 
ten  years"  [R.  38]. 

Among  other  details  Smith  agreed  to  pay  all  taxes  and 
keep  all  fixtures  insured  at  his  expense  [R.  39]. 
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Jim  Dandy  markets  went  into  possession  at  the  begin- 
ning of  the  morning  of  July  5,  1945,  and  remained  in 
possession  until  the  time  of  the  fire,  January  14,  1947  [R. 
163]. 

The  Atlantic  market  was  located  on  two  parcels  of 
land  and  Smith  was  the  lessee  of  each  parcel.  Each 
ground  lease  provided  that  Smith  was  the  owner  of  the 
improvements  on  the  premises  and  that  all  additional 
improvements  placed  there  during  the  term  of  the  lease 
should  belong  to  him  and  could  be  removed  by  him  at  the 
expiration  of  the  term.     [R.  58  and  63.] 

Pursuant  to  the  original  agreement.  Smith  executed  a 
sublease  of  the  Atlantic  store  to  Jim  Dandy  Markets. 
Two  different  references  are  made  in  the  sublease  to 
buildings  now  on  said  property  now  owned  by  Smith. 
[R.  197  and  199.] 

Smith  insured  all  buildings  of  the  various  stores  in- 
cluding the  Atlantic  store  with  the  defendant  Fireman's 
Fund  Insurance  Company,  which  policy  was  in  effect  at 
noon,  July  5,  1945,  and  thereafter  until  and  at  the  time 
of  the  fire.   [R.  153,  154.] 

Pursuant  to  the  agreement  [R.  31]  and  to  the  sub- 
lease [R.  200],  an  inventory  was  made  of  the  fixtures 
and  equipment.     [R.  207  to  214,  inch] 

The  Supplementary  and  Modified  Agreement. 

After  the  original  agreement  had  been  in  operation 
about  eleven  months  [R.  274],  the  defendant  Smith 
was  approached  by  Mr.  Schuster,  one  of  the  Jim  Dandy 
Markets  group,  with  the  idea  of  purchasing  the  markets 
instead  of  continuing  the  lease  for  another  nine  years. 
[R.  273  and  278.]  The  transfer  of  the  Atlantic  market 
building  or   the  lease   was   not  mentioned,   but   reference 
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made  only  to  the  taking  up  of   the   ''option/'      [R.   280 
and  281.] 

The  transaction  as  to  the  original  agreement  and  as  to 
the  supplementary  and  modified  agreement  was  handled 
for  Mr.  Smith  by  his  agent,  Mr.  Johnston  [R.  283],  who 
testified  that  during  the  negotiations  for  the  original 
agreement  the  partners  examined  the  leases  and  discussed 
the  fact  that  Mr.  Smith  had  built  the  buildings  on  leased 
ground  and  was  the  owner  of  the  buildings  at  the  Atlantic 
and  the  Ontario  Markets.  [R.  285.]  This  was  the 
only  discussion  ever  held  with  any  of  the  Jim  Dandy 
Markets  group  or  their  agents  relative  to  the  buildings. 
[R.  285  and  291.] 

The  lawyer  who  drew  the  papers  for  Mr.  Smith  never 
talked  about  the  buildings  to  any  one.  [R.  297.]  His 
instructions  did  not  mention  the  building  but  referred  to 
the  inventory  in  the  lease,  certain  fixtures  and  equipment. 
[R.  298.]  He  had  no  instructions  relative  to  the  titles 
of  the  buildings  situated  on  the  respective  leases,  but  drew 
all  assignments  of  leases  as  an  ordinary  assignment  and 
in  the  same  manner.  [R.  300.]  It  was  stipulated  that 
the  assignments  on  all  of  the  various  markets  were  in  the 
same  form  as  the  assignment  of  the  lease  on  the  Atlantic 
market.     [R.  267.] 

The  supplementary  and  modified  agreement,  dated  June 
12,  1946,  was  drawn  under  the  circumstances  just  de- 
scribed and  changed  the  original  agreement  in  certain 
essentials  as  follows : 

(a)  Smith  agreed  to  sell  ''fixtures,  machinery  and 
eciuipment"  for  a  price  of  $225,000.00  on  certain 
instalment  payments  as  therein  provided.  [R.  65 
and  66.] 
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(b)  An  escrow  was  to  be  opened  and  a  bill  of  sale 
of  the  ''fixtures,  machinery  and  equipment"  placed 
therein,  together  with  the  original  leases  and  as- 
signments thereof  on  each  of  the  markets  leased 
by  Smith  including  the  Atlantic  market.  [R.  67 
and  68.] 

(c)  The  lease  under  the  original  agreement  upon  the 
''fixtures,  machinery  and  equipment"  was  can- 
celled and  terminated  as  of  the  first  day  of  July 
1946.     [R.  68  and  69.] 

(d)  With  reference  to  the  leases  and  written  assign- 
ments thereof,  the  subleases  pertaining  to  the  same 
subject  matter  "shall  be  deemed  cancelled  and 
terminated  as  of  the  date  of  delivery  from  escrow 
of  the  leases  and  assignments  thereof."     [R.  69.] 

(e)  The  documents  in  escrow  were  to  be  delivered  to 
Jim  Dandy  Markets  when  the  full  purchase  price 
was  paid  on  any  or  all  of  the  markets.  [R.  69  and 
70.] 

(f)  A  separate  value  was  placed  on  each  of  the  eight 
markets  including  the  Atlantic  Boulevard  market, 
which  value  was  fixed  at  $27,300.00.     [R.  70.] 

(g)  The  Jim  Dandy  Markets  agreed  on  and  after  the 
first  day  of  July  1946  to  keep  the  "fixtures,  ma- 
chinery and  equipment"  fully  insured  with  loss 
payable  to  Smith  until  the  full  purchase  price  had 
been  paid.     [R.  72  and  73.] 

(h)  Except  as  modified,  the  original  agreement  re- 
mained in  full  force  and  effect.     [R.  73.] 

As  provided  in  the  supplementary  and  modified  agree- 
ment, an  escrow  was  opened  and  the  papers  placed  therein 
[R.  252],  including  the  bill  of  sale   [R.  84],  the  ground 
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leases  on  the  Atlantic  market  sites  [R.  56  and  61],  and 
the  assignment  of  the  leases  on  the  Atlantic  market. 
[R.  86.]  These  documents  were  still  in  escrow  at  the 
time  of  the  fire.     [R.  148.] 

The  Atlantic  market  building  was  totally  destroyed  by 
fire  on  the  morning  of  January  14,  1947.  [R.  143.] 
An  adjuster's  agreement  established  the  loss  from  the 
burning  of  the  building  at  $32,476.92.      [R.   194.] 

The  assignment  provided  that  it  should  not  become  ef- 
fective until  the  assignee  had  paid  the  full  purchase  price 
fixed  in  the  supplementary  and  modified  agreement  and 
had  complied  with  all  of  the  terms  and  conditions  in  any 
way  affecting  the  leased  property  as  set  forth  in  the 
original  agreement  and  in  the  supplementary  and  modified 
agreement.  The  assignment  then  provided  that  the  sub- 
lease then  in  existence  on  the  property  should  be  null  and 
void  ''upon  this  assignment  going  into  efifect."  [R.  87.] 
It  further  provides,  as  does  the  supplementary  and  modi- 
fied agreement,  that  if  the  lessor's  approval  is  necessary 
and  is  not  secured,  the  sublease  shall  remain  in  effect. 
[R.  87,  88.] 

The  Assignment  of  the  Lease  Did  Not  Convey  the 
Building  to  Jim  Dandy  Markets. 

(1)   The  Parties  Did  Not  Intend  to  Convey  the 

Building. 

The  intention  of  the  parties  must  be  determined  from 
all  the  contracts  and  documents  making  up  the  transaction 
between  Smith  and  Jim  Dandy  Markets.  Particular 
clauses  are  subordinate  to  the  general  intent  and  words 
which  are  wholly  inconsistent  with  the  main  intention  are 
to  be  rejected.  This  is  the  California  law  as  established 
in  the  following  sections  of  the  Civil  Code. 
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Sec.  1642.  "Several  contracts  relating  to  the  same 
matters,  between  the  same  parties,  and  made  as  parts 
of  substantially  one  transaction  are  to  be  taken 
together." 

Sec.  1650.  "Particular  clauses  of  a  contract  are 
subordinate  to  its  general  intent.'' 

Sec.  1653.  "Words  in  a  contract  which  are  wholly 
inconsistent  with  its  nature,  or  with  the  main  inten- 
tion of  the  parties,  are  to  be  rejected." 

An  examination  of  the  contracts  between  the  parties 
discloses  that  the  physical  properties  of  the  eight  markets 
were  separated  into  three  categories:  The  merchandise 
[R.  30],  which  was  immediately  sold  for  cash  and  did 
not  again  become  involved  in  the  transaction;  the  fixtures 
and  equipment  [R.  31  and  65]  ;  and  the  real  property  and 
stores.   [R.  32  and  33.] 

Under  the  original  agreement  the  fixtures  and  equip- 
ment were  leased  for  ten  years  [R.  31]  with  an  option  to 
purchase  at  the  end  of  the  ten  year  period.  [R.  38.]  The 
supplementary  and  modified  agreement  was  a  contract  of 
sale  [R.  65  and  66]  of  the  same  subject  matter  and  the 
same  items.  The  bill  of  sale  [R.  85]  which  was  placed 
in  escrow  specifically  refers  to  the  inventory  of  the  fix- 
tures and  equipment  which  has  been  prepared  in  accord- 
ance with  the  original  agreement  and  the  sublease. 

As  to  the  real  property  and  stores,  the  original  agree- 
ment merely  established  Jim  Dandy  Markets  as  a  tenant 
of  the  premises — the  stores  owned  outright  by  Smith 
were  leased  by  him  to  Jim  Dandy  A/[arkets  [R.  32]  while 
the  stores  of  which  he  was  the  lessee  were  subleased  to 
Jim  Dandy  Markets.  [R.  33.]  The  supplementary  and 
modified    agreement    did    not    change    the    leases    of    the 


—16— 

stores  owned  outright  by  Smith  except  to  provide  that 
Jim  Dandy  Markets  might  sublease  them  without  Smith's 
consent.  [R.  71.]  The  subleases  were  to  remain  in 
effect  until  the  full  purchase  price  was  paid  and  the 
escrow  closed  on  each  store  [R.  69],  whereupon  the 
assignment  of  the  lease  was  to  be  delivered  to  Jim  Dandy 
Markets. 

The  language  of  the  contract  does  not  indicate  that  the 
assignment  was  for  any  purpose  other  than  as  a  conven- 
ient way  of  handling  the  leased  property  when  Smith's 
interest  in  the  fixtures  and  equipment  was  terminated. 
In  fact,  it  is  clear  that  the  parties  were  still  considering 
this  merely  as  a  method  of  providing  the  place  where 
Jim  Dandy  Markets  could  continue  to  conduct  business 
with  the  fixtures  and  equipment  purchased  from  Smith. 
Thus,  the  supplementary  and  modified  agreement  provides 
that  if  permission  of  the  lessor  is  necessary  to  the  assign- 
ment of  the  lease  and  is  not  secured,  then  the  sublease 
shall  continue  in  effect.     [R.  68.] 

An  extremely  emphatic  indication  of  the  intention  of 
the  parties  to  not  include  the  building  as  a  part  of  the 
property  sold  to  Jim  Dandy  Markets  is  found  from  a 
consideration  of  the  purchase  price.  The  original  agree- 
ment granted  Jim  Dandy  Markets  an  option  to  purchase 
the  fixtures  and  equipment  for  the  sum  of  $192,500.00 
after  paying  rent  for  them  for  ten  years  at  $1,400.00  per 
month.  [R.  38.]  This  option,  by  no  stretch  of  the 
imagination,  was  to  include  the  price  of  the  buildings  on 
the  Atlantic  and  Ontario  sites.  Not  only  is  this  clear 
from  the  language  used  but  the  Atlantic  building  was 
not  included  in  the  Atlantic  inventory.  [R.  207.]  The 
purchase  negotiated  at  the  end  of  one  year  instead  of 
under  the  option  at  the  end  of  ten  years  was  at  an  in- 
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creased  price  of  $225,000.00.  The  reason  for  the  increase 
is  clearly  explained  in  the  testimony  of  Mr.  Smith  in 
response  to  the  questions  of  the  trial  judge,  that  is,  he 
would  be  deprived  of  nine  years  rent  by  selling  the  prop- 
erty at  the  time  he  did.  [R.  304.]  Not  only  is  this 
reason  unanswered  in  any  manner;  it  is  mathematically 
obvious. 

Furthermore,  as  pointed  out  above  in  the  recital  of 
facts,  the  building  was  never  mentioned  by  any  of  the 
parties  at  any  of  the  negotiations  for  the  supplementary 
and  modified  agreement,  although,  according  to  the  testi- 
mony of  Mr.  Johnston,  which  is  not  questioned  in  any 
manner,  the  entire  negotiations  were  over  the  establish- 
ment of  the  price  to  be  paid  for  the  privilege  of  immedi- 
ately exercising  the  option.  [R.  289  and  290.]  If  the 
buildings  were  to  be  added*  to  the  inventory  of  the  prop- 
erty sold,  it  is  inconceivable  that  they  would  not  have 
been  mentioned  in  the  price  negotiations.  The  price  was 
increased  from  $192,500.00  under  the  option  [R.  38]  to 
$225,000.00  in  the  supplementary  and  modified  agreement 
[R.  66],  an  increase  of  $32,500.00.  The  adjuster's  agree- 
ment fixed  the  value  of  the  Atlantic  store  building  when 
it  was  destroyed  by  fire  at  $32,476.92.  [R.  194.]  If  it 
were  the  intention  to  transfer  the  Atlantic  store  building 
with  the  fixtures  and  equipment,  then  Smith  was  actually 
reducing  the  amount  to  be  paid  below  the  option  price 
instead  of  getting  some  compensation  for  the  loss  of  rent 
as  he  testified.  [R.  304.]  Furthermore,  the  building 
at  Ontario  was  in  the  same  category.  fR.  285.]  There 
is  no  evidence  as  to  the  value  of  that  building,  but,  at 
least  argumentatively,  it  can  be  suggested  and  undoubt- 
edly the  court  will  take  judicial  notice  of  the  fact  that  it 
had  at  least  a  reasonable  value.     Whatever  the  value,  it 
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would  constitute  an  additional  discount  if  it  were  to  be 
transferred  under  the  supplementary  and  modified  agree- 
ment. 

The  insurance  provisions  in  the  contracts  are  further 
evidence  that  there  was  no  intention  to  convey  the  building. 
Under  the  original  agreement,  Smith  agreed  to  pay  all 
taxes  on  the  fixtures  and  equipment  and  keep  them  insured 
at  his  own  expense.  [R.  39  and  40.]  Under  the  supple- 
mentary and  modified  agreement  Jim  Dandy  Markets 
agreed  to  pay  the  taxes  and  the  insurance  with  a  loss 
clause  payable  to  Smith.  [R.  72  and  TZ.'X  This  was  done 
on  the  Atlantic  fixtures  and  equipment.     [R.  205.] 

On  the  other  hand,  nothing  is  said  in  either  agree- 
ment or  anywhere  about  insurance  on  the  store  buildings. 
It  was  apparently  taken  for  granted  that  as  usual  the 
lessor  and  owner  would  protect  himself.  Smith  did  so 
by  insuring  the  buildings  with  the  defendant  Fireman's 
Fund  Insurance  Co.  If  the  buildings  were  to  be  trans- 
ferred, the  contract  would  have  provided  that  they  be 
insured  by  Jim  Dandy  Markets  with  a  loss  payable  clause, 
the  same  as  the  fixtures  and  equipment. 

The  original  agreement  and  the  supplementary  and 
modified  agreement  contain  the  provisions  which  were 
negotiated  and  studied  by  the  parties  and  therefore  must 
be  given  the  most  weight  in  determining  the  intention  of 
the  parties.  The  assignment  is  merely  an  executing  docu- 
ment. If  the  assignment  of  the  lease  had  not  been  made, 
and  it  now  became  the  duty  of  the  court  to  make  thcj 
assignment,  the  court  would  not  transfer  the  title  of  the 
buildings  to  Jim  Dandy  Markets,  but  would  only  assign 
the  ground  lease. 

There  is  nothing  in  any  written  or  oral  statement  which 
shows  an  intention  to  transfer  title  to  the  building,  except 
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under  the  general  principle  of  law  that  an  assignment  of 
a  lease  usually  carries  all  the  appurtenances  with  it.  To 
give  this  much  weight  to  the  assignment  is  to  allow  it  to 
overcome  the  intention  of  the  parties  and  is  placing  the 
particular  words  in  the  assignment  above  the  general 
intent,  both  of  which  are  contrary  to  the  provisions  of 
the  California  Code  as  above  quoted. 

The  California  Supreme  Court,  in  bank,  last  June 
sustained  the  application  of  these  rules  in  the  case  of 
Simmons  v.  California  Institute  of  Technology,  194  P.  2d 
521;  31  A.  C.  244.  The  Court  considered  the  two  docu- 
ments involved  in  the  transaction  and  concluded  that 
the  word  "employment"  meant  permanent  employment 
although  cases  held  that  it  only  meant  employment  at 
will.    The  Court  said  the  cases : 

''furnish  no  obstacle  to  recognizing  the  contract  actu- 
ally made  by  the  parties.  These  cases  do  not  indicate 
that  where  the  intent  is  discoverable  pursuant  to  ap- 
plicable rules  it  will  not  be  given  effect  accordingly." 

(2)  The  Building  Was  Personal  Property  and  Not 
A  Part  of  the  Lease. 

The  building  on  the  Atlantic  market  was  built  there  by 
defendant  Smith.  [R.  285.]  The  fact  that  it  belonged  to 
him  and  could  be  removed  is  explicitly  set  out  in  each  of 
the  two  leases  covering  each  of  the  two  parcels  of  land  on 
which  the  Atlantic  market  was  situated.  [R.  58  and  63.] 
The  building  is  thus  personal  property,  was  not  and  never 
was  a  part  of  the  realty  or  an  appurtenance  of  the  lease, 
and  it  was  not  conveyed  by  the  assignment.  Being  per- 
sonal property,  any  conveyance  should  be  by  bill  of  sale, 
but  it  was  not  one  of  the  items  listed  in  the  bill  of  sale 
[R.  207]  which  was  executed  to  convey  the  personal  prop- 
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erty   to   be   sold   under    the    supplementary    and    modified 
agreement. 

The  California  law  clearly  recognizes  the  right  of  the 
parties  to  thus  make  personal  property  out  of  what  would 
otherwise  be  realty  or  a  fixture.  Thus  the  lessee,  under  a 
lease  with  a  provision  similar  to  the  instant  one,  conveyed 
fox  kennels  and  fencing  by  bill  of  sale  and  it  was  sustained 
in  the  case  of  Clark  v.  TaUnadge,  74  P.  2d  825,  23  Cal. 
App.  2d  703. 

The  same  rule  applies  to  buildings  as  held  in  the  case  of 
Bowman  v.  Union  Trust  Co.,  106  P.  2d  913,  41  Cal.  App. 
2d  397. 

(3)  The  Assignment  Was  Not  Consummated. 
The  assignment  was  executed  and  placed  in  the  escrow 
as  provided  in  the  supplementary  and  modified  agreement. 
[R.  252.]  The  assignment  itself  provided  [R.  87]  as  did 
the  supplementary  and  modified  agreement  [R.  69]  that 
the  assignment  shall  not  become  effective  and  that  the  sub- 
lease should  remain  in  effect  and  be  cancelled  and  termi- 
nated only  after  delivery  of  the  leases  and  assignments 
thereof  from  escrow.  The  assignments,  together  with  the 
other  papers,  were  still  in  escrow^  at  the  time  of  the  fire. 
[R.  148.] 

At  the  time  of  the  fire,  Jim  Dandy  Markets  was  the 
tenant  of  the  property  in  question  under  the  sublease  from 
the  defendant  Smith.  He  had  nothing  but  an  expectancy 
to  get  the  building  after  completing  the  payment  of  the 
purchase  price  for  the  personal  property.     There  was  no 
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contract  to  pay  any  purchase  price  for  the  lease  or  the 
building.  If  the  building  by  any  interpretation  was  to  be 
transferred  to  Jim  Dandy  Markets,  it  was  only  because  of 
the  fact  that  it  was  appurtenant  to  the  lease  and  went  with 
the  assignment. 

If  Jim  Dandy  Markets  secured  any  interest  in  the  build- 
ing under  the  contract  it  is  only  a  naked  expectancy  or 
option.  Since  the  option  had  not  been  exercised  and  the 
expectancy  had  not  arrived,  defendant  Smith  still  owned 
the  insurable  interest  in  the  building  as  established  by  the 
recent  California  case  of  Vierneisel  v.  Rhode  Island  In- 
surance Co.,  17 S  P.  2d  63,  77  Cal.  App.  2d  229,  where 
the  court  said: 

''In  the  present  case  the  conditions  of  the  escrow 
were  not  certain  to  happen  and  title  did  not  pass  until 
plaintiffs  had  complied  with  the  conditions  of  the  es- 
crow and  were  entitled  to  receive  the  deed.  There- 
fore, on  the  date  of  the  fire  the  Ferreros  were  the 
legal  owner  of  the  property  which  was  destroyed.'' 

In  the  case  now  being  considered  by  the  court,  there 
was  no  assurance  that  Jim  Dandy  Markets  would  make  all 
payments  on  the  fixtures  and  equipment  as  provided  in  the 
supplementary  and  modified  agreement  and  if  it  did  not 
do  so,  defendant  Smith  could  do  nothing  to  enforce  the 
contract  so  far  as  the  assignment  was  concerned  beyond  a 
repossession  of  the  realty. 

Smith  was  the  sole  and  unconditional  owner  of  the 
property  at  the  time  of  the  fire  and  entitled  to  collect  the 
insurance. 
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If  the  Assignment  Is  Construed  as  Conveying  the 
Building  and  the  Insurable  Interest  to  Jim  Dandy 
Markets,  Then  It  Should  Be  Reformed  as  Having 
Been  Executed  by  Mutual  Mistake  and  Without 
Consideration. 

The  Civil  Code  of  California  provides  as  follows: 

Section  3399.  "When,  through  fraud  or  a  mutual 
mistake  of  the  parties,  or  a  mistake  of  one  party, 
which  the  other  at  the  time  knew  or  suspected,  a  writ- 
ten contract  does  not  truly  express  the  intention  of 
the  parties,  it  may  be  revised,  on  the  application  of 
a  party  aggrieved,  so  as  to  express  that  intention,  so 
far  as  it  can  be  done  without  prejudice  to  rights  ac- 
quired by  third  persons,  in  good  faith  and  for  value/' 

Sec.  3400.  'Tor  the  purpose  of  revising  a  con- 
tract, it  must  be  presumed  that  all  the  parties  there- 
to intended  to  make  an  equitable  and  conscientious 
agreement." 

Sec.  3401.  ''In  revising  a  written  instrument,  the 
court  may  inquire  what  the  instrument  was  intended 
to  mean,  and  what  were  intended  to  be  its  legal  con- 
sequences, and  is  not  confined  to  the  inquiry  what  the 
language  of  the  instrument  was  intended  to  be." 

(1)   The  Mistake  of  the  Parties. 

As  pointed  out  in  the  statement  of  facts  above,  the 
building  was  never  mentioned  between  defendant  Smith 
and  his  agents  and  the  Jim  Dandy  Markets  or  any  of  its 
agents.  fR.  280,  281,  285,  291,  298.]  It  is  also  herein- 
before pointed  out  that  at  no  time  in  any  of  the  agree- 
ments or  documents  drawn  in  consummation  of  the  agree- 
ments was  there  one  word  expressing  an  intention  to  con- 
vey or  conveying  the  building.  Jim  Dandy  Markets  is  of 
necessity  only  relying  on  the  general  legal  principle  that 
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the  assignment  of  the  lease  carried  the  building  with  it. 
There  can  be  no  question  but  that  any  conveyance  of  the 
building  was  a  mistake  so  far  as  defendant  Smith  was 
concerned  and  he  testified  directly  to  the  fact  that  he  did 
not  understand  and  had  no  suspicion  at  any  time  that  the 
assignment  would  convey  the  Atlantic  market  building. 
[R.  303,  304.] 

There  is  no  direct  evidence  of  what  the  Jim  Dandy 
Markets  group  had  in  their  minds,  either  collectively  or 
individually — they  did  not  testify.  The  surrounding  facts 
and  circumstances  conclusively  show  that  they  knew  or 
''suspected''  that  Smith  did  not  understand  the  building 
was  to  be  transferred.  The  building  was  never  men- 
tioned; nothing  was  done  to  indicate  that  it  was  being 
treated  differently  than  other  buildings  which  were  merely 
leased;  the  negotiations  for  the  supplementary  and  modi- 
fied agreement  dealt  only  with  price,  and  the  mention  of 
the  transfer  of  the  building  would  have  given  Smith  an- 
other argument  for  increasing  the  price  to  a  much  greater 
extent;  many  other  facts  which  have  already  been  set  out 
more  completely  lead  to  the  same  conclusions. 

There  is  one  additional  bit  of  evidence  which  has  not 
heretofore  been  mentioned — within  a  few  days  after  the 
supplementary  and  modified  agreement  went  into  effect 
Jim  Dandv  Markets  insured  the  building.  Nothing  was 
said  to  Smith  about  it  and  he  was  allowed  to  maintain  in- 
surance at  the  same  time.  As  heretofore  pointed  out,  the 
insurance  on  the  fixtures  and  equipment  was  handled  in 
the  usual  and  business-like  manner  and  provision  therefor 
made  in  the  agreements.  If  Jim  Dandy  Markets  knew 
that  this  building  was  to  be  transferred  and  if  they  were 
not  concealing  and  withholding  such  fact  from  Smith, 
they  would  have  called  attention  to  it  and  the  insurance  of 
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the  building  would  have  been  provided  for  in  the  agree- 
ment in  the  usual  and  business-like  manner. 

It  seems  inescapable  that  Jim  Dandy  Markets  knew  or 
''suspected"  that  Smith  did  not  know  it  could  be  claimed 
the  building  was  to  be  transferred  by  the  assignment  of 
the  lease. 

In  the  case  of  Baines  v.  Zniehack,  191  P.  2d  67,  84  A. 
C.  A.  609,  85  A.  C.  A.  75,  the  California  courts  sustained 
the  reformation  of  a  sublease  and  pointed  out  the  difficulty 
of  proving  the  defendant's  state  of  mind  and  said: 

''Whether  appellant  knew  or  suspected  respondent's 
mistake  was  not  susceptible  of  direct  proof,  except  by 
the  testimony  of  appellant.  The  mistake  of  respond- 
ents was  clearly  established.  The  circumstances  and 
appellant's  own  testimony  tended  to  prove  that  he 
'knew  or  suspected'  it." 

Another  California  case  reformed  an  agreement  to  sell 
the  "Montecito  Hotel"  so  as  to  include  the  furniture  as 
well  as  the  building  in  the  case  of  Bisno  v.  Her::hcrg,  170 
P.  2d  973,  75  Cal.  App.  2d  235.  The  court  points  out 
that  the  rule  that  the  evidence  of  mistake  or  fraud  in  the 
execution  of  a  writing  which  is  offered  for  reformation 
must  be  clear  and  convincing  is  not  a  requirement  of  un- 
answerable evidence  and  says: 

"If  a  mere  denial  by  a  defendant  that  he  was  mis- 
taken or  that  he  had  committed  a  fraud  were  suffi- 
cient as  a  matter  of  law  to  prevail  against  the  testi- 
mony of  the  party  who  claims  that  the  writing  offered 
for  reformation  does  not  express  the  true  agreement 
of  the  parties,  rarely  or  never  could  a  plaintiff  in  such 
an  action  prevail." 
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The  Court  then  points  out  that  the  plaintiff's  under- 
standing was  that  the  furniture  was  to  be  included,  that 
there  was  discussion  of  income,  etc.,  which  was  pertinent 
to  the  use  of  the  hotel  and  then  says : 

"The  fact  that  no  mention  was  made  by  Herzberg 
in  his  conversation  with  Bisno  and  Snader  of  his  de- 
sire to  sell  the  furniture  or  of  respondent's  need  of 
it,  or  the  difficulty  the  latter  might  experience  in  ac- 
quiring such  articles  as  would  be  indispensable  to  the 
conduct  of  the  hotel — such  facts  supply  inferences  in 
support  of  the  testimony  of  respondent." 

(2)   Intention  of  the  Parties. 

It  has  already  been  pointed  out  that,  except  for  the 
legal  effect  of  the  assignment,  it  is  clear  that  the  intention 
is  not  to  convey  the  building.  The  legal  effect — not  spe- 
cific words — of  a  consummating  document  is  meager  sup- 
port to  convey  a  $35,000.00  building  without  considera- 
tion. The  mistake  should  be  corrected  by  reforming  the 
assignment  to  conform  to  the  intent  of  the  parties  and  so 
as  to  assign  the  ground  lease  only  and  leave  the  title  of 
the  building  in  defendant  Smith.  This  in  turn  would 
create  the  insurable  interest  with  him  and  the  declaration 
of  the  Court  should  be  accordingly  so  that  defendant  Smith 
can  collect  on  his  insurance  policy  from  the  Fireman's 
Fund  Insurance  Company. 

(3)   Equitable  and  Conscientious  Agreement. 

It  was  heretofore  pointed  out  in  the  discussion  of  the 
intention  of  the  parties  that  if  the  building  was  conveyed, 
it  would  be  utterly  without  consideration.  This  is  of 
double  importance  in  considering  the  revision  of  the  con- 
tract because  of  Section  3400  of  the  Civil  Code,  set  out 
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above.  Following  the  dictate  of  that  section,  and  pre- 
suming that  all  the  parties  intended  to  make  an  equitable 
and  conscientious  agreement,  can  only  lead  to  the  conclu- 
sion that  there  was  a  mutual  mistake  and  that  the  assign- 
ment should  be  reformed  so  as  to  clearly  not  convey  title 
to  the  building. 

Argument  Applied  to  Specification  of  Errors. 

The  argument  has  been  addressed  to  the  entire  case  and 
it  is  believed  that  no  extended  argument  is  necessary  in 
applying  it  to  the  specification  of  errors  except  to  point 
out  wherein  each  applies  under  the  argument  already 
presented. 

(1)  The  first  assignment  of  error  is  that  the  judg- 
ment is  contrary  to  the  law  and  the  evidence  and 
is  covered  in  the  entire  argument. 

(2)  That  part  of  finding  XII  that  the  defendant  Jim 
Dandy  Markets  was  the  sole  and  unconditional 
owner  of  the  building  is  contrary  to  the  evidence 
that  it  originally  belonged  to  Smith  and  was  not 
transferred. 

(3)  That  part  of  finding  XVI  that  defendant  Smith 
sold,  assigned,  and  transferred  all  his  rights  in 
said  building  to  Jim  Dandy  Markets  is  contrary 
to  the  evidence  that  Smith  only  subleased  the 
building  to  Jim  Dandy  Markets  and  was  still  the 
lessor  thereof  at  the  time  of  the  fire.  Jim  Dandy 
Markets  was  occupying  the  building  as  lessee. 

(4)  That  part  of  finding  XVII  that  defendant  Smith 
sold  and  assigned  his  interest  in  the  building  to 
Jim  Dandy  Markets  is  contrary  to  the  evidence. 
He  only  subleased  it  to  them. 
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(5)  That  part  of  finding  XVII  that  there  was  no 
other  or  different  agreement  between  the  parties 
than  the  written  assignment  and  that  said  written 
assignment  embodied  the  entire  agreement  is  con- 
trary to  the  evidence,  which,  without  any  dispute, 
shows  a  whole  series  of  documents  of  which  the 
assignment  was  only  one. 

(6)  That  part  of  finding  XVII  that  certain  exhibits — 
the  assignment  of  the  lease,  the  supplementary 
and  modified  agreement,  the  escrow  instructions, 
and  the  bill  of  sale — constituted  the  entire  agree- 
ment between  the  parties  is  contrary  to  the  evi- 
dence. The  supplementary  and  modified  agree- 
ment itself  provides  [R.  73]  that  the  original 
agreement  shall  remain  in  full  force  and  effect 
except  as  modified  and  there  can  be  no  reasonable 
contention  that  all  the  documents  before  the  Court 
were  each  a  part  of  a  series  of  documents  con- 
stituting one  agreement. 

(7)  That  part  of  finding  XIX  that  it  was  not  true 
that  defendant  Smith  did  not  consider  the  build- 
ing as  a  subject  of  the  proposed  sale  is  contrary 
to  the  evidence  as  the  only  evidence  on  the  subject 
is  that  the  building  was  never  discussed  or  men- 
tioned in  any  manner  whatsoever. 

(8)  That  part  of  finding  XIX  that  it  is  not  true  that 
the  value  of  the  building  was  in  nowise  considered 
an  element  of  the  purchase  price  is  contrary  to 
the  evidence  for  the  reason  that  defendant  Smith 
and  the  other  witnesses  testified  without  contra- 
diction that  the  building  was  never  considered. 


—28— 

(9)  That  part  of  finding  XIX,  that  it  is  not  true  the 
assignment  does  not  correctly  contain  the  agree- 
ment is  contrary  to  the  evidence  for  all  the  rea- 
sons set  out  above  showing  the  intention  of  the 
parties,  etc. 

(10)  That  part  of  finding  XIX  that  it  is  not  true  that 
Smith  did  not  intend  to  convey  the  building  and 
that  Smith  did  intend  to  convey  it  is  contrary  to. 
the  evidence.  Smith's  testimony  in  that  regard  is 
uncontradicted  and  unanswered  and  is  in  keeping 
with  the  evidence  shown  in  the  documents  them- 
selves. 

(11)  That  part  of  finding  XIX  that  it  is  true  that 
defendant  Smith  did  intend  to  convey  and  did 
convey  his  title  and  interest  in  the  building  is 
contrary  to  the  evidence  because  of  his  own  testi- 
mony which  is  uncontradicted  but  is  supported  by 
the  documentary  evidence  before  the  Court. 

(12)  That  part  of  finding  XX  that  it  is  true  that  the 
Jim  Dandy  Markets  on  January  14,  1947,  was  the 
sole  and  unconditional  owner  of  the  leasehold  in- 
cluding the  right  to  the  building  on  said  premises 
is  contrary  to  the  evidence  as  the  assignment  of 
the  leasehold  had  not  been  consummated  and  the 
building  was  never  transferred. 

(13)  That  part  of  finding  XX  that  it  is  not  true  that 
the  assignment  was  executed  under  the  mistaken 
belief  that  the  building  was  not  conveyed  by  said 
assignment  is  not  true  and  is  contrary  to  the 
evidence.  Smith's  testimony  is  to  the  contrary 
and  uncontradicted. 
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Conclusion. 

Giving  full  effect  to  the  entire  agreement  and  the  inten- 
tion of  the  parties  as  ascertainable  therefrom,  the  assign- 
ment was  of  the  ground  lease  only  and  did  not  convey  the 
building  from  Smith  to  Jim  Dandy  Markets. 

If  a  legal  technicality  caused  the  building  to  be  trans- 
ferred to  Jim  Dandy  Markets  because  it  happened  to  be 
resting  on  the  land  covered  by  the  ground  lease,  then  the 
assignment  should  be  reformed  so  as  to  convey  only  the 
ground  lease,  as  intended  by  the  parties. 

Giving  full  effect  to  the  principles  of  equity  and  the 
direct  provision  of  the  Code,  it  must  be  presumed  that  all 
the  parties  to  a  contract  intended  to  make  an  equitable 
and  conscientious  agreement.  It  is  not  equitable  and 
conscientious  to  cause  Smith's  building  to  be  conveyed 
from  him  to  Jim  Dandy  Markets  without  any  compensa- 
tion whatsoever.  Courts  of  equity  were  founded  for  the 
purpose  of  overcoming  such  harsh  results  from  the  appli- 
cation of  technical  provisions  of  law. 

The  entire  record  is  before  the  Court  and  there  is  no 
issue  to  be  retried  and  this  Court  should  direct  judgment 
that  defendant  Smith  was  the  sole  and  unconditional 
owner  of  the  building  in  question  and  entitled  to  collect 
his  insurance  thereon. 

Respectfully  submitted, 

Clyde  Thomas, 
Milan  Medigovich, 

Attorneys  for  Appellant  E,  F.  Smith. 

Dated:    September  23,  1948. 
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APPELLANTS'  BRIEF. 


Jurisdiction. 

In  compliance  with  Rule  20  (C.  C.  A.  9,  Subsection 
2b)  appellants  state  that  the  statutory  provisions  believed 
to  sustain  the  jurisdiction  of  the  District  Court  to  render 
judgment  in  this  case  and  of  this  Court  upon  appeal 
to  review  the  judgment  are  as  follows: 

United  States  Code  Annotated,  Title  28,  Section  400 
(Judicial  Code  27 4d):  Declaratory  Judgments  Au- 
thorized : 

Procedure:      (1)   In    cases    of    actual    controversy 
(except  with  respect  to  Federal  taxes)   the  courts  of 
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the  United  States  shall  have  power  upon  petition,  dec- 
laration, complaint,  or  other  appropriate  pleadings  to 
declare  rights  and  other  legal  relations  of  any  inter- 
ested party  petitioning  for  such  declaration,  whether 
or  not  further  relief  is  or  could  be  prayed,  and  such 
declaration  shall  have  the  force  and  effect  of  a  final 
judgment  or  decree  and  be  reviewable  as  such." 

United  States  Code  Annotated,  Title  28,  Section  41 
(Judicial  Code,  Sec.  24,  Amended):  Original  Jurisdic- 
tion. 

The  district  courts  shall  have  original  jurisdiction 
as  follows: 

1.  United  States  as  Plaintiff:  Civil  Suits 
AT  Common  Law  or  in  Equity.  First.  ''*  *  * 
or,  where  the  matter  in  controversy  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  or  value  of  $3,- 
000.00,  and  (a)  arises  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority,  or  (b)  is  between 
citizens  of  different  States     *     *     *." 

United  States  Code  Annotated,  Title  28,  Section  225 
(Judicial  Code,  Sec.  128):    Appellate  Jurisdiction. 

(a)  Reviezv  of  final  decisions.  "The  circuit  courts 
of  appeal  shall  have  appellate  jurisdiction  to  review 
by  appeal  final  decisions — First:  In  the  district 
courts,  in  all  cases  save  where  a  direct  review  of  the 
decision  may  be  had  in  the  Supreme  Court  under  Sec- 
tion 345  of  this  title." 

It  was  alleged  in  the  complaint  [R.  p.  4]  and  the  Dis- 
trict Court  found,  that  there  is  a  diversity  of  citizenship 
between  plaintiffs  and  all  of  the  defendants,  and  that  the 
amount  in  controversy  exceeds  the  sum  of  $3,000.00,  ex- 
clusive of  interest  and  costs  of  suit.     [R.  pp.  108,  109.] 


— 3— 

Statement  of  the  Case. 

The  Central  Manufacturers'  Mutual  Insurance  Com- 
pany, a  Corporation,  and  Indiana  Lumbermen's  Mutual 
Insurance  Company,  a  Corporation,  brought  this  action 
for  declaratory  relief  against  defendants  Jim  Dandy  Mar- 
kets, Inc.,  a  Corporation;  Fireman's  Fund  Insurance 
Company,  a  Corporation,  and  E.  F.  Smith,  seeking  a  decla- 
ration of  the  respective  rights,  duties  and  liabilities  of 
the  plaintiffs  and  defendant,  Fireman's  Fund  Insurance 
Company,  under  policies  of  hre  insurance  respectively  is- 
sued by  them,  and  for  a  determination  by  the  Court  as 
to  the  insurable  interests  in  the  premises  and  the  proceeds 
of  the  policies  as  between  defendant,  Jim  Dandy  Mar- 
kets, Inc.,  and  defendant,  E.  F.  Smith.     [R.  p.  9.] 

Defendant,  E.  F.  Smith,  in  addition  to  his  answer  to 
the  complaint,  filed  a  cross-complaint  against  defendant, 
Jim  Dandy  Markets,  Inc.,  seeking  the  reformation  of  an 
assignment  of  a  lease  of  the  premises  upon  which  the 
building  covered  by  said  fire  insurance  policies  was  located. 
[R.  p.  43.] 

The  defendant  Jim  Dandy  Markets,  Inc.,  in  addition 
to  answering  plaintiffs'  complaint,  filed  its  cross-claim 
against  defendant  E.  F.  Smith,  praying  that  the  rights  of 
Jim  Dandy  Markets,  Inc.,  and  defendant  E.  F.  Smith  to 
the  proceeds  of  any  amounts  recovered  against  defendant 
Fireman's  Fund  Insurance  Company  be  fixed,  determined 
and  adjudicated.     [R.  p.  97.] 

On  July  1,  1945,  defendant  E.  F.  Smith  entered  into 
an  agreement  with  Charles  Schuster,  Leo  A.  Goldberg, 
Earl  I.  Swetow,  Max  M.  Berick  and  Norman  Schuster,  a 
co-partnership,  doing  business  under  the  name  and  style  of 


Jim  Dandy  Markets,  as  to  eight  stores,  including  one 
known  as  the  ''Atlantic  Store,"  for  the  sale  and  purchase 
of  salable  merchandise  in  each  of  said  stores;  the  leasing 
of  all  store  fixtures  and  equipment;  the  leasing  or  sub- 
leasing of  the  stores;  and  the  sale  and  purchase  of  speci- 
fied trucks  and  trailers.  The  partnership  was  subse- 
quently incorporated  and  succeeded  to  by  defendant  Jim 
Dandy  Markets,  Inc.     [R.  p.  27.] 

Jim  Dandy  Markets,  Inc.,  entered  into  possession  of 
said  stores  pursuant  to  said  agreement  and  continued  to 
occupy  said  property  under  this  and  a  subsequent  agree- 
ment of  June  12,  1946,  and  was  so  occupying  it  at  the 
time  the  premises  known  as  the  ''Atlantic  Store"  were 
damaged  by  fire  on  January  14,  1947. 

On  June  12,  1946,  defendants  E.  F.  Smith  and  Jim 
Dandy  Markets,  Inc.,  entered  into  a  supplementary  and 
modified  agreement,  modifying  the  terms  of  the  agreement 
of  July  1,  1945,  providing  for  the  sale  of  all  of  the  fixtures, 
machinery  and  equipment  located  and  contained  in  all  of 
the  markets  referred  to  in  the  agreement  of  July  1,  1945, 
and  providing  for  the  deposit  in  escrow  of  Bills  of  Sale 
of  the  fixtures,  machinery  and  equipment  located  in  the 
various  markets;  for  the  deposit  in  said  escrow  of  the 
leases  of  named  markets,  including  the  "Atlantic  Boule- 
vard Market,"  together  with  a  written  assignment  of  each 
of  the  said  leases;  for  the  holding  of  said  documents  in 
said  escrow  until  the  full  purchase  price  of  the  respective 
stores  had  been  paid  into  said  escrow,  after  which  the 
Bill  of  Sale,  together  with  the  lease  and  assignment  there- 
of of  the  respective  markets  were  to  be  delivered  to  said 
Jim  Dandy  Markets,  Inc.,  for  cancellation  as  of  the  1st 
day  of  July,  1946,  of  the  lease  on  said  fixtures,  machinery 
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and  equipment;  for  the  cancellation  and  termination  of 
the  sub-leases  of  the  various  markets  including  the  ''At- 
lantic Boulevard  Store"  as  of  the  date  of  delivery  from 
escrow^  of  the  leases  and  assignments  thereof.     [R.  p.  65.] 

On  July  19,  1945,  the  plaintiff  Central  Manufacturers' 
Mutual  Insurance  Company  issued  its  standard  Califor- 
nia fire  insurance  policy  whereby  it  insured  the  Jim  Dandy 
Markets,  Inc.,  against  all  loss  or  damage  by  fire  in  the 
amount  of  $12,500  on  the  "Atlantic  Boulevard  Market" 
for  the  period  from  the  19th  day  of  July,  1946,  at  noon, 
to  the  19th  day  of  July,  1949.     [R.  pp.  109  and  314.] 

On  July  19,  1945,  plaintiff  Indiana  Lumbermen's  Mu- 
tual Insurance  Company  issued  its  standard  California 
fire  insurance  policy  whereby,  for  the  period  from  the 
19th  day  of  July,  1946,  at  noon,  to  the  19th  day  of  July, 
1949,  it  insured  Jim  Dandy  Markets,  Inc.,  against  all 
loss  or  damage  by  fire  to  an  amount  not  exceeding  $12,- 
500,  the  premises  described  as  One  Story  Composition 
Roof,  D  Class  building  at  6801  Atlantic  Boulevard  in  the 
City  of  Bell,  County  of  Los  Angeles,  State  of  California, 
including  foundations,  sidewalks,  plumbing,  electrical  wir- 
ing and  stationary  heating  and  lighting  apparatus  and  fix- 
tures; also  all  permanent  fixtures,  awnings,  wall  and  ceil- 
ing decorations  and  frescoes,  stationary  scales,  machinery 
and  elevators  belonging  to  and  constituting  a  part  of  said 
building  (known  and  referred  to  throughout  the  trial  as 
the  ''Atlantic  Boulevard  Market,"  and  constituting  one 
of  the  properties  referred  to  in  the  various  agreements 
between  defendants  Jim  Dandy  Markets  and  E.  F.  Smith.) 
[R.  pp.  110  and  314.] 

On  the  5th  day  of  July,  1945,  defendant  Fireman's 
Fund  Insurance  Company,  issued  its  standard  California 


fire  insurance  policy  insuring  for  three  years  defendant 
E.  F.  Smith  against  loss  by  fire  of  said  building,  known 
as  the  "Atlantic  Store"  in  the  amount  of  $16,700.  [R. 
pp.  113  and  314.] 

On  January  14,  1947,  the  ''Atlantic  Store"  was  dam- 
aged by  fire  in  the  amount  of  v$32, 476.92,  as  determined 
by  an  Adjuster's  Agreement  entered  into  under  date  of 
April  9,  1947.     [R.  p.  193.] 

As  counsel  for  plaintiffs  and  cross-appellants  Central 
Manufacturers'  Mutual  Insurance  Company  and  Indiana 
Lumbermen's  Mutual  Insurance  Company  understand  the 
state  of  the  record,  no  question  is  raised  on  the  following 
matters : 

(a)  That  all  payments  which  were  due  E.  F.  Smith 
at  the  date  of  the  fire  under  the  original  or  supple- 
mental agreements  were  paid.     [R.  pp.  159  and  167.] 

(b)  That  at  the  date  of  the  fire,  January  14,  1947, 
the  various  documents  deposited  in  escrow  had  not 
been  delivered,  but  remained  in  escrow.     [R.  p.  148.] 

(c)  That  the  premiums  on  the  three  policies  of 
fire  insurance  companies  hereinbefore  referred  to  had 
been  paid  and  the  policies  had  not  been  cancelled. 
[R.  pp.  154,  155  and  255.] 

(d)  That  final  payment  by  defendant  Jim  Dandy 
Markets,  Inc.,  to  the  escrow  under  the  agreement 
with  defendant  E.  F.  Smith,  and  delivery  of  the 
documents  by  Morrison  Escrow  Company,  the  escrow 
holder,  occurred  on  or  about  March  19,  1947.  [R.  p. 
164.] 

(e)  That  defendant  Jim  Dandy  Markets,  Inc.,  suc- 
ceeded to  all  of  the  rights  of  the  partnership  in  Jim 
Dandy  Markets,  Inc.,  a  Corporation.     [R.  p.  114.] 


(f)  That  defendant  E.  F.  Smith  was  the  lessee 
of  the  property  known  as  the  "Atlantic  Boulevard 
Store"  under  a  lease  dated  September  29,  1941,  exe- 
cuted by  Charles  E.  Kindig  and  Daisy  Kindig  for  a 
term  of  five  years  beginning  August  1,  1942,  until 
August  1,  1947.  On  February  1,  1942,  defendant  E. 
F.  Smith  entered  into  another  lease  for  the  same  period 
with  Thomas  A.  McLenaghan,  as  Administrator  of 
the  estate  of  E.  T.  Williams,  deceased,  an  owner 
of  a  part  interest  in  said  building.     [R.  p.  111.] 

By  the  provisions  of  the  lease  of  September  29,  1941, 
it  was  provided: 

Fifth  :  'Tt  is  understood  that  the  improvements 
now  on  the  premises  are  the  property  of  the  Lessee, 
and  it  is  agreed  by  the  Lessor  that  these  and  all 
other  improvements  placed  on  the  said  property  dur- 
ing the  term  of  this  lease  by  the  Lessee  shall  belong 
to  the  Lessee  and  may  be  removed  by  him  at  the 
expiration  of  the  said  term."     [R.  p.  58.] 

The  ''Atlantic  Store"  was  erected  by  the  lessee,  defend- 
ant E.  F.  Smith,  prior  to  the  negotiations  with  Jim 
Dandy  Markets,  Inc.,  and  its  predecessors  in  interest.  [R. 
pp.  285,  231  and  228.] 

On  the  issues  thus  joined  the  Honorable  District  Court, 
at  the  conclusion  of  the  trial  found,  among  other  things, 
that  at  no  time  subsequent  to  said  June  27,  1946,  did  the 
said  E.  F.  Smith  have  any  interest  in  said  building  other 
than  a  lien  for  the  payment  of  the  balance  of  the  purchase 
price  thereof,  and  at  the  time  of  the  fire  on  January  14, 


1947,  the  defendant  E.  F.  Smith  was  not  the  owner  of 
said  building,  and  had,  on  said  January  27,  1946,  changed 
his  interest,  title  and  possession  in  and  to  said  building. 
[Finding  XVI,  R.  p.  122.] 

The  Court  found  further  that  the  written  agreement 
entered  into  between  the  defendant  E.  F.  Smith  and  the 
predecessors  in  interest  of  the  defendant  Jim  Dandy  Mar- 
kets, Inc.,  constituted  the  entire  agreements  between  said 
parties,  and  that  said  agreements  correctly  expressed  the 
intention  of  the  parties  thereto,  and  that  there  was  no 
mistake,  either  mutual  or  otherwise,  in  the  drafting  of 
said  agreements,  including  said  assignment  which  intended 
to  and  were  effective  in  conveying  from  the  defendant  E. 
F.  Smith  to  the  predecessors  in  interest  of  the  defendant 
Jim  Dandy  Markets,  Inc.,  all  the  right,  title  and  interest 
to  said  building  known  as  6801  Atlantic  Boulevard,  Bell, 
California,  subject  only  to  the  right  of  said  defendant  E. 
F.  Smith  to  receive  payment  as  in  said  agreements  pro- 
vided.    [Finding  XVII,  R.  p.  123.] 

In  accordance  with  the  Findings  and  Conclusions  of 
law  based  thereon,  judgment  was  accordingly  entered, 
adjudging  that  the  defendant  Jim  Dandy  Markets,  Inc., 
have  and  recover  from  the  plaintiff  Central  Manufacturers' 
Mutual  Insurance  Company,  a  Corporation,  the  sum  of 
$12,500.00  with  interest  thereon  at  the  rate  of  seven  per 
cent  (7%)  per  annum  from  the  9th  day  of  May,  1947, 
until  paid,  and  its  costs  therein. 


That  the  defendant  Jim  Dandy  Markets,  Inc.,  have  and 
recover  from  the  plaintiff  Indiana  Lumbermens'  Mutual 
Insurance  Company,  a  Corporation,  the  sum  of  $12,500.00, 
with  interest  thereon  at  the  rate  of  seven  per  cent  (7%) 
per  annum  from  the  9th  day  of  May,  1947,  until  paid, 
and  its  costs  therein. 

That  any  loss  to  the  defendant  Jim  Dandy  Markets, 
Inc.,  by  reason  of  the  destruction  of  said  building  by  fire 
is  not  apportionable  between  the  plaintiffs  and  the  de- 
fendant Fireman's  Fund  Insurance  Company  under  the 
policy  of  insurance  between  Fireman's  Fund  Insurance 
Company  and  the  defendant,  E.  F.  Smith. 

That  there  w^as  no  showing  of  mutual  mistake  or  any 
mistake  in  the  execution  of  said  assignment. 

That  defendant,  Jim  Dandy  Markets,  Inc.,  is  not  en- 
titled to  the  proceeds,  if  any,  of  the  insurance  policy  issued 
to  the  defendant  E.  F.  Smith  by  the  defendant  Fireman's 
Fund  Insurance  Company  and  that  the  defendant  Fire- 
man's Fund  Insurance  Company  was  entitled  to  go  hence 
and  have  and  recover  of  plaintiffs  its  costs  and  disburse- 
ments herein.     [R.  p.  128.] 


—10— 

Specifications  of  Error. 

Appellants  respectfully  submit  that  the  Honorable  Dis- 
trict Court  erred: 

1.  In  finding  that  the  defendant  E.  F.  Smith  did 
not  have  any  interest  in  said  building  other  than  a 
lien  for  the  payment  of  the  balance  of  the  purchase 
price  thereof,  and  at  the  time  of  the  fire  on  January 
14,  1947,  was  not  the  owner  of  said  building.  [R. 
p.  122.] 

2.  In  adjudging  that  the  defendant  Jim  Dandy 
Markets,  Inc.,  was  not  entitled  to  the  proceeds  of 
the  insurance  policy  issued  to  the  defendant  E.  F. 
Smith  by  the  defendant  Fireman's  Fund  Insurance 
Company.     [R.  p.  130.] 

3.  In  adjudging  that  the  loss  to  the  defendant 
Jim  Dandy  Markets,  Inc.,  by  reason  of  the  destruc- 
tion of  said  building  is  not  apportionable  between  the 
plaintiffs  and  defendant  Fireman's  Fund  Insurance 
Company  and  defendant  E.  F.  Smith.     [R.  p.  130.] 

4.  In  adjudging  that  the  defendant  Jim  Dandy 
Markets,  Inc.,  was  the  sole  and  unconditional  owner 
of  the  building  known  as  the  ''Atlantic  Store"  in 
contemplation  of  the  terms  and  conditions  of  the 
policies  executed  and  delivered  by  the  plaintiffs  herein. 
[R.  p.  129.] 
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Summary  of  Argument. 

Point  I:  The  defendant  E.  F.  Smith  had  an  insur- 
able interest  in  the  property  covered  by  the  plaintiffs'  poli- 
cies of  insurance,  and  the  policy  issued  by  defendant  Fire- 
man's Fund  Insurance  Company. 

Point  II:  The  Jim  Dandy  Markets,  Inc.,  as  vendee, 
upon  completion  of  its  agreement  with  defendant  E.  F. 
Smith  was  entitled  to  the  benefit  of  the  Fireman's  Fund 
Insurance  Company's  insurance  collectible  by  E.  F.  Smith 
on  his  insurable  interest  in  the  property. 

Point  III :  By  subrogation  and  on  principles  of  equity 
plaintiffs  were  entitled  to  have  the  insurance  collectible  by 
the  defendant  E.  F.  Smith  applied  on  the  purchase  price 
upon  the  completion  of  the  sale  subsequent  to  the  fire. 
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ARGUMENT. 

POINT  I. 

The  Defendant,  E.  F.  Smith,  Had  an  Insurable  Inter- 
est in  the  Property  Covered  by  the  Plaintiffs' 
Policies  of  Insurance. 

An  insurable  interest  is  defined  in  Section  281  of  the 
California  Insurance  Code  as  follows: 

''Every  interest  in  property,  or  any  relation  there- 
to, or  liability  in  respect  thereof,  of  such  a  nature 
that  a  contemplated  peril  might  directly  damnify  the 
insured,  is  an  insurable  interest." 

The  various  documents  by  which  the  defendant,  Jim 
Dandy  Markets,  Inc.,  acquired  the  interest  of  defendant, 

E.  F.  Smith,  in  the  ''Atlantic  Store"  are  enumerated  in 
paragraph  11  of  the  Court's  Findings  of  Fact.  [R.  p. 
119.] 

These  were  delivered  by  the  Morrison  Escrow  Company 
to  the  defendant,  Jim  Dandy  Markets,  Inc.,  on  or  about 
July  30,  1947  [R.  p.  119],  although  the  fire  occurred  on 
January  14,  1947. 

These  documents  consisted  of  : 

(a)  Lease  dated  September  29,  1941,  between  E.  F. 
Smith  as  Lessee  and  Charles  E.  Kindig  and  Daisy  Kindig 
as  Lessors; 

(b)  Lease  dated  February  1,  1942,  between  E.  F. 
Smith  as  Lessee  and  Thomas  A.  McLenaghan,  as  Ad- 
ministrator of  the  Estate  of  E.  T.  Williams ; 

(c)  Bill  of  Sale  dated  June  27,   1946,  executed  by  E. 

F.  Smith  in  favor  of  Jim  Dandy  Markets,  a  partner- 
ship; 


—13— 

(d)  Assignment  of  Lease  dated  June  27,  1946,  which 
assignment  was  set  out  at  length  in  Finding  X  of  the 
Honorable  Trial  Court.     [R.  p.  116.] 

Although  it  is  seen  that  this  assignment  was  not  de- 
livered until  the  30th  day  of  July,  1947,  the  Honorable 
Trial  Court  found  in  Finding  XVI  [R.  p.  122]  that 

''at  no  time  subsequent  to  said  June  27,  1946  (the 
date  of  the  assignment)  did  the  said  E.  F.  Smith 
have  any  interest  in  said  building,  and  had,  on  said 
January  27,  1946,  changed  his  interest,  title  and  pos- 
session in  and  to  said  building." 

It  is  the  contention  of  the  appellants  that  the  liability 
which  defendant  E.  F.  Smith  incurred  as  lessee  under  the 
original  leases,  and  the  liability  which  he  continued  under 
as  surety  subsequent  to  the  execution  of  the  assignment 
was  sufficient  to  give  him  an  insurable  interest  in  the 
property  covered  by  plaintiffs'  insurance  policies  and  the 
policy  executed  by  Fireman's  Fund  Insurance  Company 
in  favor  of  defendant  E.  F.  Smith. 

Samuels  v.  Ottinger,  169  Cal.  209  at  page  212: 

''The  effect  of  the  assignment  is  to  make  the  lessee 
a  surety  to  the  lessor  for  the  assignee,  who,  as  be- 
tween himself  and  the  lessor,  is  the  principal  bound, 
whilst  he  is  assignee,  to  pay  the  rent  and  perform  the 
covenants." 

Thus,  the  privity  of  contract  between  the  lessors  and 
defendant  E.  F.  Smith  was  not  terminated  by  the  assign- 
ment executed  by  the  latter,  but  continued  until  the  end 
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of  the  term,  unless  terminated  in  some  legal  manner,  and 
the  fact  that  the  lessors  may  consent  to  the  assignment 
and  accept  the  assignees  as  tenants  is  immaterial  as  is 
also  the  lessors'  acceptance  of  rent  from  the  assignees. 

Samuels  v.  Ottinger,  169  Cal.  209; 

Wellman  v.  Conroy,  50  Cal.  App.  141 ; 

Jordan  v.  Scott,  38  Cal.  App.  739. 

If  it  be  assumed  as  the  Honorable  Trial  Court  found 
[R.  p.  122]  that 

''at  no  time  subsequent  to  said  June  27,  1946,  did 
said  E.  F.  Smith  have  any  interest  in  said  building 
other  than  a  lien  for  the  payment  of  the  balance  of 
the  purchase  price  thereof     *     *     *," 

then  the  equitable  interest  therein  retained  by  defendant 
E.  F.  Smith  was  sufficient  to  give  him  an  insurable  inter- 
est in  the  property. 

McCollough  v.  Home  Ins.  Co.,  155  Cal.  659: 

While  in  the  case  just  cited  the  equitable  interest  was 
found  to  be  in  the  purchaser,  the  principle  of  law  is  equally 
applicable  to  a  vendor  as  was  recognized  in  the  case  of 
Fageol  T.  &  Co.  v.  Pac.  hid.  Co.,  18  Cal.  2d  731,  hold- 
ing that  a  vendor  under  a  conditional  sales  contract  has 
an  insurable  interest  in  the  chattel  sold  by  such  contract. 

To  the  same  effect  Kleibcr  Motor  Truck  Co.  v.  Inter- 
natl.  hid:  Co.,  106  Cal.  App.  708. 
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POINTS  II  and  III. 

The  Jim  Dandy  Markets,  Inc.,  Upon  Completion  of 
Its  Agreement  With  Defendant  E.  F.  Smith  Was 
Entitled  to  the  Benefit  of  the  Insurance  Collectible 
by  the  Latter  on  His  Insurable  Interest  in  the 
Property  Obtained  by  Jim  Dandy  Markets,  Inc. 

This  appears  to  follow  from  the  principle  of  law  that 
a  vendor  who  collects  fire  insurance  on  the  property  be- 
tween the  time  of  effecting  a  contract  of  sale  and  delivery 
of  a  deed,  acts  as  trustee  for  the  vendee,  and  upon  the 
payment  of  the  purchase  price  is  entitled  to  the  insurance 
money  in  equity. 

Couch  on  ''Insurance/'  Sec.  1979,  states: 

^^Although  the  vendee  has  been  held  to  have  no 
right  of  action  against  the  insurance  company,  if 
property  is  destroyed  between  the  time  of  effecting 
the  contract  for  the  sale  and  the  delivery  of  the  deed, 
the  proceeds  of  an  insurance  poHcy  upon  such  prop- 
erty belong  to  the  vendor,  as  between  him  and  the 
company,  but  the  former  is  held  to  act  as  trustee 
for  the  vendee,  and  must,  therefore,  account  to  his 
cestui  que  trust  in  equity.  In  other  words,  where 
insured  property  is  destroyed  after  the  making  of 
the  contract  of  sale,  but  before  the  payment  of  the 
purchase  money  and  the  execution  of  the  convey- 
ance, the  proceeds  of  the  insurance  belong  to  the 
vendor,  as  between  him  and  the  company;  but  he  acts 
as  trustee  for  the  vendee,  who,  upon  payment  of  the 
purchase  price,  is  entitled  to  the  insurance  money  in 
equity,  although  he  intended  to  tear  the  buildings 
down.'' 

In  Brakhage  v.  Tracy,  13  S.  D.  343,  it  was  held  in  a 
case  when  insurance  was  obtained  appellant  held  the  policy 
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for  the  benefit  of  himself  to  the  extent  of  his  interest  in 
the  land,  and  payment  of  the  price  agreed  upon  accord- 
ing to  the  terms  of  the  contract  is  all  he  can  rightfully 
demand.  Confessedly,  he  entered  into  a  valid  contract  to 
sell  and  convey  the  real  estate  described  in  the  complaint 
for  the  consideration  which  respondent,  without  any  de- 
fault, stands  ready  to  pay,  less  the  amount  received  by 
him  from  the  insurance  company  in  settlement  of  a  loss 
which  she  alone  has  sustained.  It  was  held,  therefore, 
that  the  purchaser  was  entitled  upon  a  tender  of  the  un- 
paid purchase  money,  less  the  amount  of  insurance  money 
collected  by  the  vendor,  to  receive  a  deed  to  the  property. 

In  Kaufman  v.  All  Persons,  16  Cal.  App.  388,  where 
the  buildings  were  burned  while  in  the  possession  of  the 
purchaser,  but  before  she  had  completed  her  payments, 
it  was  held  the  vendor  was  not  entitled  to  use  the  insur- 
ance money  for  the  purpose  of  clandestinely  satisfying  the 
unpaid  balance  of  the  mortgage  and  acquiring  from  the 
mortgagee  a  reconveyance  of  the  property  so  as  to  pre- 
vent the  purchaser  from  completing  her  payments  to  and 
receiving  the  vendor's  deed  from  the  escrow  agent.  In 
other  words,  the  purchaser  was  entitled  to  have  the  in- 
surance applied  for  her  benefit  upon  the  obligation  which 
she  was  to  assume  in  the  purchase. 

In  Brady  v.  Welsh  (204  N.  W.  235),  it  was  held  that 
a  vendor  who  receives  insurance  money  paid  to  him  in 
settlement  of  the  loss  of  a  building  by  fire  upon  premises 
sold  by  him  under  an  executory  contract  to  convey,  after 
full  payment  of  the  purchase  price,  holds  and  retains  the 
sum  as  trustee  for  the  vendee. 

In  a  note  in  40  A.  L.  R.  603,  following  the  last  case, 
it  is  stated  that  in  accordance  with  the  rule  laid  down, 
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where  the  loss  would,  in  the  absence  of  insurance,  fall 
upon  the  purchaser,  the  latter,  may,  if  ready,  able,  and 
willing  to  complete  his  contract,  require  the  insurance 
money  to  be  used  towards  the  reduction  of  the  unpaid 
purchase  money,  although  the  contract  was  silent  as  to 
insurance. 

With  reference  to  the  decision  of  the  Honorable  Dis- 
trict Court  that  the  loss  by  reason  of  the  destruction 
of  said  building  by  fire  is  not  apportionable  between  the 
plaintiffs  and  the  defendant  Fireman's  Fund  Insurance 
Company  [R.  p.  130],  counsel  for  appellants  Central 
Manufacturers'  Mutual  Insurance  Company  and  Indiana 
Lumbermen's  Mutual  Insurance  Company  do  not  contend 
that  the  loss  should  be  apportioned  by  virtue  of  the  pro  rata 
clauses  of  the  respective  policies.     This  clause  provided: 

'This  Company  shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the  described 
property,  or  for  loss  by,  or  expenses  of,  removal  from 
the  premises  endangered  by  fire,  than  the  amount 
hereby  insured  bears  to  the  entire  insurance  cover- 
ing such  property,  whether  valid  or  not,  or  by  sol- 
vent or  insolvent  insurers."     [R.  pp.  7  and  314.] 

As  the  Honorable  District  Court  properly  pointed  out  in 
the  Decision  and  Order  [R.  p.  102],  where  two  insurance 
companies  fully  insure  the  same  risk  and  one  company 
pays  the  total  loss,  that  company  may  force  contribution 
from  the  other,  but  where  both  policies  contain  a  pro  rata 
or  coinsurer  clause,  neither  company  may  recover  or  claim 
contribution  from  the  other,  and  neither  can  recover  from 
the  other  any  amount  that  it  may  have  paid  in  excess  of 
its  pro  rata  share  of  the  insurance.     Such  was  the  hold- 


'ing  in  The  Fidelity  &  Casualty  Company  of  New  York  v. 
Fireman  s  Fund  Indemnity  Company,  38  Cal.  App.  2d 
page  1. 

Nor  could  contribution  be  claimed  unless  the  policies 
cover  the  same  interest,  as  decided  in  the  case  of  Newark 
Fire  Ins.  Co.  v.  Turk,  6  F.  2d  533. 

It  is  obvious,  of  course,  that  the  insurance  provided 
by  the  plaintiffs  covered  the  interest  of  defendant  Jim 
Dandy  Markets,  Inc.,  while  the  insurance  issued  by  the 
defendant.  Fireman's  Fund  Insurance  Company,  covered 
the  interest  of  defendant  E.  F.  Smith  as  vendor,  and  the 
interest  which,  as  has  been  seen,  he  retained  under  the 
incompleted  escrow  instructions  and  the  assignment  of  the 
leases. 

Counsel  for  appellants  do  contend,  however,  that  as  pur- 
chaser under  a  valid  contract  of  purchase  of  premises  sub- 
sequently destroyed  by  fire,  the  defendant  Jim  Dandy 
Markets,  Inc.,  was  entitled  to  the  benefit  of  the  insurance 
collectible  by  defendant  E.  F.  Smith  from  the  defendant 
Fireman's  Fund  Insurance  Company.  That  said  E.  F. 
Smith  under  the  weight  of  authority,  clearly  had  an  in- 
surable interest  in  said  premises  and  that  the  Honorable 
Trial  Court  should  have  so  found  and  decided  in  constru- 
ing plaintiffs'  liability  as  prayed  for  in  the  action  for 
declaratory  relief,  and  should  have  determined  that  the 
plaintiffs  were  entitled  to  have  their  loss  reduced  to  that 
extent  by  subrogation  to  the  rights  of  defendant  Jim 
Dandy  Markets,  Inc.,  and  that  such  result  depends  upon 
recognized  principles  of  equity  and  not  the  application  of 
the  pro  rata  clause  of  the  several  policies. 
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As  said  by  the  Court  in  Millville  Aerie  v.  Weatherhy, 
82  N.  J.  Eq.  455,  88  Atl.  847: 

''As  purchaser  under  a  vaHd  contract  of  purchase, 
vendee  became  the  equitable  owner  of  the  property,  in 
equity  the  property  is  regarded  as  belonging  to  him; 
the  vendor  retaining  the  legal  title  simply  as  trustee 
and  as  security  for  the  unpaid  purchase  money.  By 
reason  of  this  equitable  relation  of  the  parties  to  a 
contract  of  sale  of  land,  it  has  been  determined  by 
the  great  weight  of  American  authority  that  money 
accruing  on  a  policy  of  insurance,  where  the  loss  has 
occurred  subsequent  to  the  execution  of  the  contract, 
will  in  equity,  inure  to  the  benefit  of  the  vendee;  the 
vendor  still  retaining  his  character  as  trustee,  and  the 
insurance  money  in  his  hands  representing  the  prop- 
erty that  has  been  destroyed." 

To  the  same  effect  Brady  v.  Welsh,  decided  in  the  Iowa 
Supreme  Court  on  June  25,  1925,  204  N.  W.  235,  in 
which  the  authorities  are  reviewed  at  considerable  length, 
the  Court  said: 

'There  can  be  no  question  under  all  of  the  au- 
thorities but  that  both  the  vendor  and  vendee  in  a 
contract  of  sale,  by  the  terms  of  which  the  equitable 
title  passes  to  the  vendee,  have  an  insurable  interest 
in  the  property.  Depreciation  in  the  value  thereof, 
whether  by  reason  of  fire  which  consumes  the  build- 
ings or  by  other  causes,  must  be  borne  by  the  vendee; 
likewise  any  appreciation  in  value  of  the  property  be- 
longs to  him.  The  only  loss  suffered  by  appellee  here- 
in was  such  depreciation  in  his  security  as  resulted 
from  the  destruction  of  the  building  by  fire.  He  has 
been  paid  the  full  purchase  price  of  the  farm,  and,  if 
permitted   to   retain   the   money   received   by   him   as 
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insurance,  he  will  profit  to  that  extent.  The  rule  that 
the  vendor  who  receives  insurance  money  paid  to 
him  in  settlement  of  the  loss  of  a  building  by  fire, 
upon  premises  sold  by  him  under  an  executory  con- 
tract to  convey  after  full  payment  of  the  purchase 
price,  holds  and  retains  the  same  as  trustee  for  the 
vendee,  is  a  wholesome  one,  and  tends  to  effect  justice 
between  the  parties." 

In  Godfrey  v.  Alcorn,  215  Ky.  465  (284  S.  W.  1094), 
a  vendor,  having  insured  in  her  name  a  house  in  the 
possession  of  a  purchaser,  and  the  house  having  been  de- 
stroyed before  the  purchaser  paid  all  of  the  purchase  price, 
it  was  held  that  payment  of  the  insurance  to  the  vendor 
inured  to  the  benefit  of  the  purchaser  and  extinguished  his 
liability  upon  the  unpaid  balance  of  that  amount  on  the 
purchase-money  note. 

The  cases  cited  above  have  recognized  that  authorities 
are  not  unanimous  in  their  conclusion  as  to  the  respective 
rights  of  the  vendor  and  the  vendee  in  insurance  obtained 
by  the  vendor. 

The  California  Supreme  Court  in  the  case  of  White  v, 
GiUnan,  138  Cal.  275,  decided  that  the  plaintiff  vendee 
had  no  interest  in  the  insurance  money  paid  to  the  de- 
fendant and  could  not  require  that  any  part  of  it  could 
be  applied  to  the  satisfaction  of  defendant's  claim  of 
the  unpaid  purchase  money.  It  would  appear  that  the  bal- 
ance owed  on  the  purchase  agreement  was  less  than  th( 
amount  received  by  the  defendant  from  the  insurance 
company,  but  the  California  Supreme  Court  reversed  an 
order  denying  a  motion  for  a  new  trial,  granted  the  same 
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in  an  action  brought  by  the  plaintiff  to  complete  the  con- 
veyance of  the  real  estate  by  the  vendor  defendant. 

This  case,  however,  seems  contrary  to  the  holding  in 
Kaufman  v.  All  Persons,  etc.,  16  Cal.  App.  388,  tried 
in  the  Third  Appellate  District,  June  13,  1911.  In  this 
case  an  agreement  to  sell  land  provided  for  an  option  to 
purchase,  and  that  the  sum  paid  thereon  was  to  be  credited 
on  purchase  money,  and  that  upon  payment  of  the  amount 
due  from  the  vendor  to  a  national  bank,  at  which  a  deed 
in  escrow  was  placed,  it  should  be  delivered  to  plaintiff 
and  that  the  residue  of  the  purchase  price  was  to  be 
paid  in  monthly  installments,  under  a  deed  of  trust  from 
the  vendor  to  a  savings  and  loan  society,  until  the  debt 
thereto  should  be  fully  paid.  It  appeared  that  the  vendor 
was  required  by  the  savings  and  loan  society  to  have  the 
improvements  insured  for  its  benefit,  and  to  make  any 
loss  payable  thereto,  and  the  purchaser  had  been  expressly 
required  to  assume  the  whole  indebtedness  payable  there- 
to, and  the  property  having  been  expressly  bought  subject 
to  the  deed  of  trust  to  that  society,  the  purchaser  was  en- 
titled, in  case  of  loss  by  fire,  to  have  the  proceeds  of  the 
policy  credited  on  the  payments  assumed  by  her. 

The  Court  said  at  page  397: 

"We  know^  of  no  just  principle  by  which  appellants 
can  sustain  their  contention  that  the  money  due  from 
and  paid  by  the  insurance  company  upon  the  policy 
underwritten  on  the  ])uilding  on  the  premises  involved 
in  this  controversy  should  inure  wholly  to  their  bene- 
fit  and   not   to   that   of   plaintiff.      Said   building,    it 
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will  be  recalled,  was  destroyed  by  fire  after  the  plain- 
tiff and  defendants  had  entered  into  the  contract 
of  option,  and  subsequently  to  the  execution  and  de- 
livery to  the  Crocker- Woolworth  Bank  of  the  deed 
in  escrow.  The  argument  advanced  in  support  of 
this  proposition  is  that  the  policy  not  having  been 
transferred  or  assigned  to  the  plaintiff,  the  money  due 
thereunder,  upon  the  destruction  of  the  building,  can- 
not be  claimed  by  her,  but  was  the  property  of  the 
defendants.  In  order  to  vest  her  with  any  interest  in 
or  right  to  said  money,  or  to  have  it  credited  for 
her  benefit  on  the  note  held  by  the  savings  society, 
so   the   argument   goes,    the   policy   must   necessarily 

have  previously  been  assigned  to  her  by  the  defendant. 

*     *     * 

''By  the  agreement  of  sale,  plaintiff  acquired  an 
equitable  title  to  the  property  and  with  such  title  she 
necessarily  acquired  an  equitable  interest  in  the  insur- 
ance policy — that  is  to  say,  the  policy  having  been 
assigned  or  made  payable  to  the  savings  society  as 
security  for  the  obligation  which  she  had  agreed  to  I 
assume  and  extinguish,  she,  upon  purchasing  the  prop- 
erty, thus  acquired  the  right  to  have  the  money  de- 
rived from  said  policy,  in  case  of  the  destruction  by 
fire  of  the  building  upon  which  it  was  underwritten,] 
applied,  for  her  benefit,  upon  the  obligation  so  as- 
sumed. The  rule  as  thus  stated  is  expressly  recog-l 
nized  by  the  very  case  cited  by  appellants  (Gilbert  v.\ 
Port,  28  Ohio  St.  296,  et  seq.),  wherein  the  follow-! 
ing  statement  of  the  rule  by  Sugden  on  Vendors, 
eighth  American  edition,  291,  chapter  7,  section  2,  is 
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approved:  'A  vendee,  being  the  equitable  owner  of 
the  estate  from  the  time  of  the  contract  of  sale,  must 
pay  the  consideration  for  it,  although  the  estate  itself 
be  destroyed  between  the  agreement  and  the  convey- 
ance; and,  on  the  other  hand,  he  will  be  entitled  to 
any  benefit  which  may  accrue  to  the  estate  in  the  in- 
terim, although  this  was  not  always  the  rule.  But 
now,  if  after  the  contract,  and  before  the  convey- 
ance, the  houses  were  burned  down,  the  loss  will  fall 
upon  the  purchaser,  although  the  houses  were  insured 
at  the  time  of  the  agreement  for  sale,  and  the  vendor 
permitted  the  insurance  to  expire  without  giving  the 
notice  to  the  vendee.'  And  the  Ohio  court,  in  the 
case  mentioned,  concludes,  from  all  the  authorities 
and  upon  principle,  that  'the  vendee,  because  he  is  the 
equitable  owner,  and,  as  such,  is  compelled  to  sustain 
the  loss,  occurring  after  the  sale  and  before  the  con- 
veyance, is  entitled  to  any  benefit  that  may  accrue 
to  the  estate.'  " 

The  judgment  in  favor  of  the  plaintiff  and  the  order  deny- 
ing defendants  a  new  trial  was  affirmed. 

In  the  companion  case  Young  v.  Kaufman,  172  Cal.  546, 
decided  in  the  Supreme  Court  on  May  15,  1916,  the  Su- 
preme Court  affirmed  a  judgment  in  favor  of  the  defend- 
ant, and  denied  a  motion  for  a  new  trial  in  an  action  in 
which  the  same  vendor  sued  to  recover  a  balance  alleged 
to  be  due  on  the  purchase  price  of  the  land,  but  did  so 
apparently  on  the  ground  that  the  previous  decision  in 
Kaufman  v.  All  Persons,  16  Cal.  App.  388,  was  res  ad- 
judicata. 
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Conclusion. 

For  the  foregoing  reasons  and  on  the  authorities  cited, 
counsel  for  appellants  believe  that  the  unquestioned  weight 
of  authority  is  that  defendant  E.  F.  Smith  did  have  an 
insurable  interest  in  the  ''Atlantic  Boulevard  Market"; 
that  the  defendant  Jim  Dandy  Markets,  Inc.,  as  vendee 
was  entitled  to  the  benefit  of  the  vendor's  insurance,  thus 
reducing  the  amount  to  be  paid  by  him  on  the  purchase 
contract,  in  effect  reducing  the  loss  which  the  appellants 
Central  Manufacturers'  Mutual  Insurance  Company  and 
Indiana  Lumbermen's  Mutual  Insurance  Company  should 
be  called  upon  to  pay  under  the  coverage  afforded  by  their 
policies,  and  that  the  judgment  below  should  be  amended 
accordingly. 

Respectfully  submitted, 

Thomas  P.  Menzies,  and 
Harold  L.  Watt, 
By  Harold  L.  Watt, 

Attorneys  for  Appellants. 
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A. 

STATEMENT  OF  THE  CASE 

On  the  29th  day  of  September,  1941,  Charles  Kindig 
and  wife,  as  lessors,  entered  into  a  lease  with  appellant 
Smith  upon  certain  real  property  situated  in  the  City  of 
Bell,  hereinafter  referred  to  as  ''Atlantic  Store''  [R.  56 
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to  60].  Said  lease  was  for  the  term  of  five  years  from  the 
1st  day  of  August,  1942  to  the  1st  day  of  August,  1947, 
and  granted  Smith  an  option  to  extend  the  term  from 
August  1,  1947,  to  August  1,  1952. 

Paragraph  Five  of  the  Kindig  lease  contains  the  follow- 
ing: 

''It  is  understood  that  the  improvements  now  on  the 
premises  are  the  property  of  the  Lessee,  and  it  is 
agreed  by  the  Lessor  that  these,  and  all  other  im- 
provements placed  on  the  said  property  during  the 
term  of  this  Lease  by  the  Lessee  shall  belong  to  the 
Lessee,  and  may  be  removed  by  him  at  the  expiration 
of  said  term." 

Paragraph  Eight  of  the  Kindig  lease  reads  as  follows : 

'The  expressions,  terms,  conditions,  requirements 
and  obligations  of  this  Lease  are  binding  upon,  and 
shall  inure  to  the  benefit  of  the  parties  hereto,  their 
heirs,  administrators  and  successors  in  interest,  and 
shall  be  construed  covenants  running  with  the  land." 

On  the  1st  day  of  February,  1942,  Thomas  A.  McLena- 
ghan,  as  Administrator  of  the  Estate  of  E.  T.  Williams, 
deceased,  as  lessor,  entered  into  a  lease  with  appellant 
Smith  as  lessee,  upon  certain  real  property  situated  in  the 
City  of  Bell  [R.  60  to  64],  and  the  property  described 
in  said  lease  will  likewise  be  referred  to  as  the  "Atlantic 
Storp:,"  by  virtue  of  the  fact  that  the  two  parcels  of 
property  described  in  the  above  leases  adjoin  each  other. 

The  McLenaghan  lease  was  for  five  years,  commencing 
on  the  1st  day  of  August,  1942,  and  ending  on  the  1st 
day  of  August,  1947.  The  lease  contains  the  following 
provision : 

"It  is  understood  that  the  improvements  now  on 
the  premises  are  the  property  of,  and  belong  to  the 


Lessee,  and  it  is  agreed  by  the  Lessor  that  these,  and 
all  other  improvments  placed  on  the  said  premises 
by  the  Lessee  during  the  term  of  this  Lease,  or  any 
extension  of  said  Lease,  shall  belong  to  the  said 
Lessee  and  may  be  removed  by  him  at  the  expiration 
of  the  term/' 

The  lease  likewise  contains  a  provision  giving  Smith 
an  option  to  extend  the  lease  for  four  years  and  six 
months,  to-wit:  from  August  1,  1947  to  February  1,  1952. 

The  McLenaghan  lease  also  contains  the  following 
provision : 

'The  expressions,  terms,  conditions  and  obligations 
of  this  Lease  are  binding  upon,  and  shall  inure  to 
the  benefit  of  the  parties  hereto,  their  heirs,  adminis- 
trators and  successors  in  interest,  and  shall  be  con- 
strued covenants  running  with  the  land." 

On  the  1st  day  of  July,  1945,  and  for  some  time  prior 
thereto,  Charles  Schuster,  Leo  A.  Goldberg,  Max  M. 
Berick,  Earl  L  Swetow  and  Norman  Schuster  were  co- 
partners, doing  business  under  the  firm  name  and  style 
of  "Jii^'i  Dandy  Markets,"  and  on  the  1st  'day  of  July, 
1945,  Jim  Dandy  Markets  entered  into  an  agreement 
with  appellant  Smith  [R.  27  to  40].  For  the  convenience 
of  the  Court  an  analysis  of  said  agreement  follows: 

''Recitals. 

Smith  is  the  owner  of  eight  stores,  four  of  which 
he  owns  outright,  and  four  of  which  he  leases.  He 
owns  the  merchandise  and  all  fixtures  and  equipment, 
including  office  equipment,  and  Jim  Dandy  desires  to 


lease  the  same  from  Smith  for  ten  years.  The  four 
buildings  he  owns  are  known  as: 

A.  Central  Avenue  Store 

B.  Figueroa  Street  Store 

C.  Nowalk  Store 

D.  Western  Avenue  Store 

which  store  buildings  Jim  Dandy  desires  to  lease  for 
ten  years  from  July  1,  1945,  and  Smith  is  willing  to 
lease  said  stores  for  said  period. 

The  stores  held  under  lease  by  Smith  are  known 
as: 

A.  Watts  Store 

B.  Atlantic  Store 

C.  Ontario  Store 

D.  Sixth  Street  Store 

and  Smith  is  desirous  of  sub-leasing  them  to  Jim 
Dandy,  but  the  leases  do  not  run  for  a  full  ten  years, 
and  Jim  Dandy  will  sub-lease  the  stores  from  Smith 
for  the  balance  of  the  terms,  including  the  term  re- 
ferred to  in  options  in  said  leases. 

Smith  has  a  lease  on  the  lot  adjacent  to  the  Figueroa 
Street  Store  for  parking  automobiles,  which  lease 
expires  on  May  31,  1947,  and  Jim  Dandy  wants  this 
lease. 

Smith  is  the  owner  of  certain  licenses,  and  is  desir- 
ous of  transferring  the  licenses  to  Jim  Dandy. 

Smith  is  the  owner  of  7  trucks  and  4  trailers  which 
Jim  Dandy  wants  to  buy. 

Jim  Dandy,  as  additional  consideration,  and  as  se- 
curity for  the  performance  of  the  Agreement,  and 
of  the  payment  of  the  rent  on  the  leases,  shall  make  an 
advance  payment  to  Smith  of  $50,000.00,  as  evidence 
of  good  faith. 


Jim  Dandy  is  desirous  of  securing  an  option  for 
the  purchase  of  the  fixtures  and  equipment  in  the 
markets  at  the  expiration  of  ten  years,  and  Smith  is 
wilHng  to  give  the  option. 

Jim  Dandy  wants  to  buy,  and  Smith  is  wilHng  to 
sell 'the  goodwill  of  his  business. 

''Agreement  Provisions. 

1.  Smith  agrees  to  sell  all  saleable  merchandise 
in  the  8  stores  through  an  escrow  to  be  started  with 
Haas  Baruch  &  Co.,  the  purchase  price  to  be  paid 
into  the  escrow,  and  the  purchaser  can  do  business 
under  the  name  of  E.  F.  Smith  Public  Markets,  or 
under  the  trade  name  of  the  purchaser. 

2.  Smith  is  to  transfer  ration  points  or  ration 
credits  to  Jim  Dandy. 

3.  Smith  leases  to  Jim  Dandy  all  store  fixtures 
and  equipment,  including  office  equipment  owned  by 
him  for  a  period  of  ten  years,  at  a  rental  of  $1,400.00 
per  month.  Title  to  the  fixtures  is  to  remain  in 
Smith. 

4.  Smith  agrees  to  enter  into  a  10-year  Lease  from 
July  1,  1945,  for  the  following  stores  owned  by  him: 

A.  Central  Avenue  Store  $550,00  per  month 

B.  Figueroa  Store  $400.00  per  month 

C.  Norwalk  Store  $200.00  per  month 

D.  Western  Avenue  Store  $650.00  per  month 

Certain  concessions  in  the  stores  are  under  lease, 
or  under  a  month  to  month  tenancy,  and  will  be 
assigned  to  Jim  Dandy. 


5.  Smith  agrees  to  sub-lease  to  Jim  Dandy,  stores 
known  as: 

1.  Watts  Store 

2.  Atlantic  Store 

3.  Ontario  Store 

4.  Sixth  Street  Store 

for  10  years,  provided  Smith  is  able  to,  upon  the 
expiration  of  his  Leases  on  said  stores,  re-lease  at  a 
rental  not  in  excess  of  the  present  rental,  but  if  the 
rent  is  higher,  he  will  not  take  new  leases  unless 
it  is  satisfactory  to  Jim  Dandy. 

6.  The  parties  understand  that  the  Leases  Smith 
has  on  the  4  stores  expire  prior  to  June  30,  1955.  If 
Smith  gets  extensions,  he  must  give  such  extensions 
to  Jim  Dandy.  If  Smith  cannot  get  extensions,  there 
shall  be  a  reduction  in  the  monthly  rental  to  be  paid 
by  Jim  Dandy  for  the  fixtures,  as  follows: 

A.  Watts  Store.  Rental  on  Sub-Lease  shall  be  re- 
duced by  $500.00  per  month,  and  the  rent  on  the 
fixtures  and  equipment  shall  be  reduced  by 
$200.00  per  month. 

B.  Atlantic  Store.  Rental  on  the  Sub-Lease  shall  be 
reduced  by  $320.00  per  month,  and  the  rent  on  the 
fixtures  and  equipment  shall  be  reduced  by  $200.00 
per  month. 

C.  Ontario  Store.  Rental  on  Sub-Lease  shall  be  re- 
duced by  $205.00  per  month,  and  the  rent  on  the 
fixtures  and  equipment  shall  be  reduced  $200.00 
per  month. 

D.  Sixth  Street  Store.  Rental  on  the  Sub-Lease 
shall  be  reduced  by  $600.00  per  month,  and  the 
rent  on  the  fixtures  and  equipment  shall  be  re- 
duced $150.00  per  month. 


7.  In  the  event  the  Leases  cannot  be  extended,  or 
new  leases  secured,  Smith  can  sell  the  fixtures  in 
such  stores,  and  the  option  price  hereafter  granted 
shall  be  reduced  in  proportion,  said  reductions  to  be 
mutually  agreed  upon. 

8.  In  the  event  any  and  all  of  the  leases  cannot 
be  renewed,  or  new  leases  secured  by  Smith,  Jim 
Dandy  shall  not  take  leases  in  their  own  name. 

9.  There  is  a  parking  lot  adjoining  the  Figueroa 
Store,  which  will  be  assigned  to  Jim  Dandy. 

10.  Smith  will  assign  to  Jim  Dandy  all  licenses 
issued  to  him. 

11.  Smith  agrees  to  sell  7  trucks  and  4  trailers, 
and  Jim  Dandy  will  pay  $7,500.00  for  them. 

12.  As  security  Jim  Dandy  will  pay  to  Smith 
$50,000.00,  to  be  applied  upon  the  last  year's  rental. 
If  they  faithfully  carry  out  the  agreement,  Smith 
will  pay  6%  interest  on  the  $50,000.00. 

13.  Smith  gives  Jim  Dandy  the  option  to  buy  the 
fixtures  and  equpiment  in  all  of  the  stores  for  $192,- 
500.00  cash.  The  option  cannot  be  exercised  until 
the  expiration  of  10  years.  Jim  Dandy  must  give 
90  days  notice  before  the  expiration  of  10  years, 
that  it  w^ants  to  exercise  the  option. 

14.  Jim  Dandy  is  not  to  assign  any  of  the  Leases 
or  subleases  without  the  consent  of  Smith. 

15.  Smith  agrees  to  furnish  Jim  Dandy  with  any 
records  relative  to  the  purchase  of  merchandise,  and 
other  records,  and  agrees  not  to  engage  in  business 
in  the  County  of  Los  Angeles,  or  in  the  City  of 
Ontario,  during  the  term  of  the  Contract. 

16.  Smith  is  to  pay  all  taxes  against  the  fixtures, 
and  is  to  keep  them  insured  at  his  own  expense." 


On  or  about  the  1st  day  of  July,  1945,  appellant  Smith, 
as  sub-lessor  and  Jim  Dandy  Markets,  as  sub-lessee,  en- 
tered into  a  sub-lease  for  said  ''Atlantic  Store"  [R.  195 
to  203]. 

At  7:00  A.M.  on  July  5,   1945,  Jim  Dandy  Markets    | 
went  into  possession  of  all   the  stores  mentioned   in   the 
above  leases,  and  into  possession  of  the  buildings,  fixtures,    I 
equipment  and  merchandise  in  said  stores,  including  the 
"Atlantic  Store." 

On  July  5,  1945,  the  appellee  Fireman's  Fund  Insur- 
ance Company,  hereinafter  referred  to  as  ''Fireman's 
Fund,"  issued  its  policy  of  fire  insurance.  No.  A-959495, 
under  which  appellant  Smith  was  named  as  the  insured, 
and  said  policy  covers,  among  other  properties,  the 
"Atlantic  Store." 

Thereafter,  while  Jim  Dandy  Markets  was  in  posses- 
sion of  the  "Atlantic  Store,"  including  the  building  and 
fixtures  therein  and  thereon,  a  "Supplementary  and 
Modified  Agreement"  was,  on  the  12th  day  of  June, 
1946,  entered  into  between  Smith  and  Jim  Dandy  Mar- 
kets [R.  65  to  73].  For  the  convenience  of  the  Court  an 
analysis  of  the  Agreement  follows : 

"Recitals. 

The  parties  desire  to  amend  the  Agreement  of  July 
1,  1945. 

Agreement  Provisions. 

1.  Smith  agrees  to  sell  to  Jim  Dandy,  all  fixtures, 
machinery  and  equipment  in  the  8  markets,  for  the 
sum  of  $225,000.00,  and,  that  of  the  $50,000.00 
deposited  under  the  July  1,  1945  Agreement,  $30,- 
000.00  thereof  shall  be  applied  on  the  $225,000.00, 
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and  the  balance  of  $195,000.00  shall  be  paid  in  in- 
stallments of  $5,000.00,  or  more,  commencing  on  Au- 
gust 1,  1946,  together  with  6%  interest,  payable 
monthly. 

2.  The  $20,000.00  remaining  of  the  $50,000.00 
shall  be  held  by  Smith  as  security  for  the  perform- 
ance by  Jim  Dandy  of  the  leases  on  the  following  4 
markets : 

1.  Central  Avenue 

2.  Western  Avenue 

3.  Figueroa  Street 

4.  Norwalk 

and  if  Jim  Dandy  complies  with  the  terms  of  the 
leases.  Smith  will  retain  the  $20,000.00  and  give  Jim 
Dandy  free  rental  during  the  last  11  months  of  the 
Lease  on  the  Central  Avenue  Market,  Western  Ave- 
nue Market  and  Figueroa  Street  Market,  and  12 
months  free  rental  on  the  Norwalk  Market,  and  Smith 
is  to  pay  interest  at  6%  on  the  $20,000.00,  commenc- 
ing July  1,  1946,  and  payable  annually  commencing 
July  1,  1947. 

3.  Concurrently  with  the  signing  of  the  "Supple- 
mentary AND  Modified  Agreement,"  an  escrow 
shall  be  opened  and  Smith  will  deposit  the  following: 

a.  Separate  Bill  of  Sale  to  the  fixtures,  machinery 
and  equipment  located  in  the  8  markets. 

b.  Bill  of  Sale  covering  all  office  furniture,  fix- 
tures and  equipment  in  the  8  markets. 

c.  Smith  will  deposit  in  the  escrow,  the  original 
leases  upon  the  following  markets: 

Ontario  Watts 

Atlantic  Sixth  Street 
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together  with  a  written  assignment  of  each  of  said 
leases  in  favor  of  Jim  Dandy,  where  such  assign- 
ment is  permitted.  Where  written  consent  to  assign- 
ment is  required,  Smith  will  deliver  such  assignment 
if  permission  is  secured,  but  if  permission  to  assign 
cannot  be  obtained,  then  any  existing  sub-leases  on 
such  markets  between  Smith  and  Jim  Dandy  shall 
remain  in  force  and  effect,  but  Jim  Dandy  shall  have 
the  right  to  assign  the  sub-leases  when  it  has  de- 
posited in  escrow  the  money  required  by  Paragraph 
4  of  the  amended  agreement. 

The  Lease  in  existence  upon  the  fixtures,  machinery 
and  equipment  between  Smith  and  Jim  Dandy,  shall 
be  cancelled  as  of  the  1st  day  of  July,  1946,  and  all 
rental  shall  cease  as  of  said  date. 

With  reference  to  the  Leases  and  the  assignments 
thereof  to  be  deposited  in  escrow  by  Smith,  the  sub- 
leases shall  be  deemed  cancelled  and  terminated  as 
of  the  date  of  delivery  from  escrow  of  the  Leases 
and  Assignments,  as  provided  in  Paragraph  4,  and 
Jim  Dandy  shall  be  released  from  any  and  all  liability 
from  and  after  said  date. 

4.  When  Jim  Dandy  has  deposited  in  escrow  the 
sum  of  $195,000.00,  its  obligation  under  this  Agree- 
ment shall  be  terminated,  and  all  leases,  sub-leases, 
assignments  and  bills  of  sale  remaining  in  the  escrow 
shall  be  delivered  to  Jim  Dandy. 

The  escrow  instructions  shall  provide  that  the  Bill 
of  Sale,  as  well  as  the  leases  and  assignments  thereof 
as  to  any  particular  market,  shall  be  delivered  to  Jim 
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Dandy    when    Jim    Dandy    has    paid    the    following 
amounts : 


Western  Avenue 

$39,975.00 

20/2% 

Ontario 

28,275.00 

14^2% 

Sixth  Street 

27,300.00 

14     % 

Atlantic  Blvd. 

27,300.00 

14     % 

Central  Avenue 

23,400.00 

12     % 

Watts 

19,500.00 

10     % 

Figueroa  Street 

14,625.00 

7/2% 

Norwalk 

14,625.00 

7/2% 

Smith  shall  have  the  right  to  withdraw  money  from 
the  escrow  deposited  by  Jim  Dandy,  subject  only  to 
any  claims  that  are  made  against  the  fund,  and  pro- 
vided Smith  has  deposited  in  escrow  the  Bills  of  Sale, 
Leases  and  Assignments. 

Jim  Dandy  shall  not  have  the  right  to  obtain  from 
the  escrow^  the  Bill  of  Sale  pertaining  to  the  office 
furniture,  fixtures  and  equipment  until  the  entire  pur- 
chase price  is  paid. 

If  claims  are  presented  in  the  escrow  against 
Smith,  Smith  shall  pay  such  claims  before  the  close 
of  escrow. 

5.  As  to  any  leases  assigned  by  Smith  to  Jim 
Dandy,  Jim  Dandy  agrees  to  indemnify  and  hold 
Smith  harmless  from  any  liability  which  may  or 
might  accrue  under  said  leases  subsequent  to  the 
assignment. 

6.  As  to  the  markets  owned  by  Smith,  to-wit: 
1.  Central  Avenue  2.  Western 

3.  Figueroa  Street  4.  Norwalk 

Smith  agrees  that  Jim  Dandy  may,  without  obtain- 
ing Smith's  permission,  sublease  any  or  all  of  said 
markets,  or  assign  the  leases,  and  the  assignee  shall, 
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in  writing,  assume  and  agree  to  be  bound  by  the 
terms  of  the  Lease,  and  a  copy  of  the  assignment  and 
assumption  shall  be  delivered  to  Smith,  and  Jim 
Dandy  thenceforth  shall  not  be  liable  under  such 
leases. 

In  view  of  the  fact  that  the  lease  on  the  said 
4  markets  is  evidenced  by  one  instrument,  Smith 
will,  upon  the  request  of  Jim  Dandy,  execute  and  de- 
liver individual  leases  upon  the  several  markets  sites 
in  order  to  make  convenient  the  sub-leasing  of  the 
market  involved,  or  the  assignment  of  said  lease  or 
leases,  and  said  individual  leases  shall  be  upon  the 
exact  terms  and  conditions  contained  in  the  one  in- 
strument, except  as  to  payment  of  rent  for  fixtures, 
machinery  and  equipment,  and  the  deposit  of  the 
$20,000.00  as  security  for  the  performance  of  the 
terms,  conditions  and  covenants  of  the  lease,  and  the 
giving  to  Jim  Dandy  of  free  rental  during  the  last 
1 1  months  on  the  leases  on  the  Central  Avenue,  West- 
ern and  Figueroa  Street  Stores,  and  the  last  12 
months  free  rental  on  the  Norwalk  Market,  and  ex- 
cept as  to  any  other  matter  contained  therein  which 
is  inconsistent  with  the  provisions  of  this  agreement. 

7.  Jim  Dandy  will,  at  its  expense,  on  and  after 
July  1,  1946,  keep  the  fixtures,  machinery  and  equip- 
ment fully  insured,  with  loss  payable  to  Smith,  until 
the  full  purchase  price  has  been  paid,  and  will,  dur- 
ing the  said  period,  pay  all  personal  property  taxes 
levied  against  said  fixtures,  machinery  and  office 
equipment. 

8.  Smith  shall  have  no  concern  in  connection  with 
the  obtaining  of  a  renewal  or  extension  of  any  of  the 
leases  in  which  he  is  named  as  Lessee,  and  which  are 
being  assigned  by  Smith  to  Jim  Dandy  concurrently 
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herewith ;  the  sole  responsibility  for  taking  such  action 
shall  be  with  Jim  Dandy. 

9.  Except  as  so  amended  or  modified,  the  prior 
agreement  shall  remain  in  force  and  effect." 

On  the  19th  of  July,  1946,  appellant,  Central  Manufac- 
turers Mutual  Insurance  Company,  hereinafter  referred 
to  as  ''Central  Insurance  Company,"  issued  its  policy  No. 
F-321452  in  the  sum  of  $12,500.00  upon  the  "Atlantic 
Store,"  under  which  policy  Jim  Dandy  Markets,  a  part- 
nership, was  named  as  the  insured.  The  policy  has  a 
"Loss  Payable  Clause"  dated  July  19,  1946. 

Thereafter,  there  was  an  endorsement  placed  on  the 
policy  which  is  dated  July  19,  1946,  which  endorsemient 
contained  the  following: 

"Loss  Payable  Clause  #346  in  favor  of  E.  F. 
Smith  attached  in  error,  and  is  hereby  deleted  from 
policy. 

"Loss,  if  any,  to  be  adjusted  with  and  payable  to 
the  named  insured." 

On  or  about  the  19th  day  of  July,  1946,  appellant,  In- 
diana Lumbermen's  Mutual  Insurance  Company,  herein- 
after referred  to  as  "Lumbermen's  Insurance  Company," 
issued  its  policy  No.  3170  in  the  sum  of  $12,500.00  upon 
said  "Atlantic  Store,"  under  which  policy  Jim  Dandy 
Markets  was  named  as  the  insured.  The  policy  has  a 
"Loss  Payable  Clause"  dated  July  19,  1946. 

There  was  an  endorsement  on  the  policy,  and  said  en- 
dorsement contained  the  following: 

"Loss  Payable  Clause  #346  in  favor  of  E.  F. 
Smith  attached  in  error,  and  is  herel^y  deleted. 

"Loss,  if  any,  to  be  adjusted  with  and  payable  to 
the  named  insured." 
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Both  policies  issued  by  plaintiff  appellants  permit  other 
insurance. 

Concurrently  with  the  execution  of  the  "Supplemen- 
tary AND  Modified  Agreement"  between  Smith  and 
Jim  Dandy  Markets,  Smith  and  Jim  Dandy  Markets 
executed  and  delivered  to  the  Morrison  Escrow  Company, 
Escrow  instructions  consisting  of  two  pages,  and  addi- 
tional Escrow  instructions  consisting  of  one  page  [R.  74 
to  84]. 

Concurrently  with  the  execution  and  delivery  of  the 
''Supplementary  and  Modified  Agreement,"  and  with 
the  execution  and  delivery  of  said  ''Escrow  Instruc- 
tions," Smith  delivered  to  the  Escrow  Holder  each  and 
all  of  the  documents  required  of  him  to  be  delivered,  and 
each  and  all  of  the  following  documents  relating  to  the 
"Atlantic  Store": 

(a)  Lease  dated  September  29,  1941  between  E.  F. 
Smith  and  Charles  Kindig  and  Daisy  Kindig  [R. 
56  to  60]. 

(b)  Lease  dated  February  1,  1942,  between  E.  F. 
Smith  and  Thomas  A.  McLenaghan  [R.  60  to  64]. 

(c)  Bill  of  Sale  dated  June  27,  1946,  executed  by  E. 
F.  Smith  [R.  84  to  86]. 

(d)  Assignment  of  Lease  dated  June  27,  1946,  executed 
by  E.  F.  Smith  [R.  86  to  88]. 

The  building  known  as  the  "Atlantic  Store,"  and  de- 
scribed in  the  policies  issued  by  plaintiffs  and  appellants, 
was  totally  destroyed  by  fire  on  January  14,  1947,  and 
at  that  time  all  rights  of  the  partnership  known  as  Jim 
Dandy  Markets  in  and  to  said  store  and  said  building, 
had  been  succeeded  to  by  Jim  Dandy  Markets,  Inc.,  by 
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virtue  of  an  agreement  dated  October  5,  1946  (conceded 
by  all  parties). 

All  payments  due  Smith  from  Jim  Dandy  Markets 
under  the  "Supplementary  and  Modified  Agreement/' 
and  under  the  "Escrow  Instructions"  up  to  and  includ- 
ing the  date  of  the  fire,  had  been  paid  and  were  not  in 
default,  and  on  the  19th  of  March,  1947,  all  payments 
required  to  be  made  under  said  "Supplementary  and 
Modified  Agreement"  and  said  "Escrow  Instruc- 
tions" as  relating  to  the  "Atlantic  Store"  were  paid  in 
full  to  the  appellant  Smith,  and  the  Morrison  Escrow  Com- 
pany delivered  to  appellee  Jim  Dandy  Markets,  Inc.,  the 
following  documents : 

1.  Lease  dated  February  1,  1942  between  McLenaghan 
and  Smith  [R.  60  to  64]. 

2.  Lease   dated   September   29,    1941    between    Kindig 
and  Smith  [R.  56  to  60]. 

3.  Bill  of  Sale  dated  June  27 ,  1946,  executed  by  E.  F. 
Smith  [R.  84  to  86]. 

4.  Assignment  of  Lease  dated  June  27,  1946,  executed 
by  E.  F.  Smith  [R.  86  to  88]. 

On  July  30,  1947,  the  full  sum  of  $225,000.00  required 
to  be  paid  to  Smith  under  the  "Supplementary  and 
Modified  Agreement"  and  under  the  "Escrow  Instruc- 
tions" was  paid,  and  Morrison  Escrow  Company  deliv- 
ered to  appellee,  Jim  Dandy  Markets,  Inc.,  all  papers  and 
documents  required  of  said  Morrison  Escrow  Company  to 
be  delivered  by  said  "Supplementary  and  Modified 
Agreement"  and  said  "Escrow  Instructions." 

The  cash  sum  value  of  the  buildin.i^-  destroyed  by  fire 
on  January  14,  1947,  is  the  sum  of  $32,476.92,  and  Jim 
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Dandy  Markets,  Inc.,  did  and  performed  everything  re- 
quired of  it  to  be  done  and  performed  under  the  policies 
of  plaintiffs  herein,  and  plaintiffs  have  paid  nothing  under 
said  policies,  although  appellee  Jim  Dandy  Markets,  Inc., 
has  made  demand  of  plaintiffs  for  the  payment  thereof. 

The  policy  issued  by  appellee  Central  Insurance  Com- 
pany to  appellee  Jim  Dandy  Markets,  Inc.,  contains  the 
following  provisions,  to-wit: 

(a)  It  is  understood  and  agreed  that  the  property 
insured  hereunder  stands  on  leased  ground,  lease  ex- 
piring 6-30-55. 

(b)  Matters  avoiding  policy.  This  policy  shall  be 
void  (b)  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership. 

(c)  Apportionment  of  loss.  This  Company  shall 
not  be  liable  under  this  policy  for  a  greater  propor- 
tion of  any  loss  on  the  described  property,  or  for 
loss  by,  and  expenses  of,  removal  from  the  premises 
endangered  by  fire,  than  the  amount  hereby  insured 
bears  to  the  entire  insurance  covering  such  property 
whether  valid  or  not,  or  by  solvent  or  insolvent  in- 
surers. 

The  policy  issued  by  appellee  Lumbermen's  Insurance 
Company  to  appellee  Jim  Dandy  Markets,  Inc.,  contains 
the  following  provisions,  to-wit: 

(a)  It  is  understood  and  agreed  that  the  property 
insured  hereunder  stands  on  leased  ground,  lease  ex- 
piring June  30,  1955. 

(b)  Matters  avoiding  policy.  This  policy  shall  be 
void  (b)  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership. 
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(c)  Apportionment  of  Loss.  This  company  shall 
not  be  liable  under  this  policy  for  a  greater  propor- 
tion of  any  loss  on  the  described  property,  or  for 
loss  by,  and  expenses  of,  removal  from  the  premises 
endangered  by  fire,  than  the  amount  hereby  insured 
bears  to  the  entire  insurance  covering  such  property 
whether  valid  or  not,  or  by  solvent  or  insolvent  in- 
surers. 

The  policy  issued  by  Fireman's  Fund  contains  the  fol- 
lowing provisions: 

(a)  Matters  avoiding  policy.  This  entire  policy 
shall  be  void  (b)  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership. 

(b)  Matters  suspending  insurance.  Unless  other- 
wise provided  by  agreement  endorsed  hereon  or  added 
hereto,  this  company  shall  not  be  liable  for  loss  or 
damage  occurring  (g)  while  the  interest  in,  title  to, 
or  possession  of  the  subject  of  insurance  is  changed 
excepting: — (2)  a  change  of  occupancy  of  building 
without  material  increase  of  hazard. 

(c)  Apportionment  Clause.  This  company  shall 
not  be  liable  under  this  policy  for  a  greater  propor- 
tion of  any  loss  on  the  described  property,  or  for 
loss  by,  and  expenses  of,  removal  from  the  premises 
endangered  by  fire,  than  the  amount  hereby  insured 
bears  to  the  entire  insurance  covering  said  property 
whether  valid  or  not,  or  by  solvent  or  insolvent  in- 
surers. 

(d)  Ownership  Clause.  It  is  understood  and 
agreed  *  *  *  that  changes  may  take  place  in  the 
interest,  title  or  possession  of  the  subject  of  insur- 
ance whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  Insured,  provided  this  company 
consents  thereto  in  writing  within  sixty  (60)  days 
next  following  date  of  such  change. 
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ARGUMENT. 

POINT  I. 

The  Assignment  of  Lease  Did  Convey  to  Jim  Dandy 
Markets,  All  Rights  That  Smith  Had  in  the 
Leases  Assigned,   Including  the  Building. 

The  assignment  delivered  in  escrow  of  the  ''Atlantic 
Store"  is  in  the  usual  form  used  by  lawyers  assigning 
leases  without  reservations.  The  assignment  does  not  ex- 
cept therefrom  the  building,  and  in  the  absence  of  such 
an  exception  the  assignment  carries  with  it  all  rights  that 
the  assignor  had,  including  the  right  to  the  building  and 
the  right  to  remove  the  same.  If  all  that  Smith  intended 
to  assign  was  the  ''bare  land,''  then  why  did  he  not  impose 
a  condition  requiring  Jim  Dandy  to  pay  rent  for  the  use 
of  the  building,  particularly  in  view  of  the  fact  that  under 
the  option  contained  in  the  Leases,  Jim  Dandy  would  be 
entitled  to  use  the  building  until  August  1,  1952.  Addi- 
tionally, we  pose  the  question  whether  any  reasonable 
man  would  take  an  assignment  of  a  lease  upon  "bare 
land"  when  the  land  without  the  building  was  of  no 
value  to  him. 

In  Methodist  Episcopal  Church  v.  Seitz,  74  Cal.  287, 
15  Pac.  830,  the  Court  said: 

"This  is  an  action  to  recover  $6,213  upon  a  con- 
tract of  sale  contained  in  a  lease.  The  defendant  was 
the  owner  of  a  lot  of  land,  and  one  William  Per- 
kins was  the  owner  of  certain  buildings  upon  it.  This 
being  the  situation  of  the  parties,  they  entered  into  a 
contract  by  which  defendant  leased  the  land  to  Per- 
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kins  at  a  rental  of  $120  per  month,  and  which  con- 
tained a  provision  that  the  buildings  should  stand  as 
security  for  the  rent,  and  that  at  the  expiration  of 
the  term  Perkins  should  have  the  option  either  to 
remove  the  buildings,  or  to  require  defendant  to  take 
them  at  a  valuation  'to  be  ascertained  by  two  persons, 
one  to  be  chosen  by  each  party;  and  in  case  the  per- 
sons so  chosen  disagree,  those  tw^o  shall  choose  an 
umpire,  whose  decision  shall  be  final  and  binding  on 
the  parties  hereto  and  their  legal  representatives.' 

Afterward,  Perkins,  with  the  consent  of  the  de- 
fendant, executed  the  following  paper:  Tor  value 
received,  I  hereby  sell  and  assign  all  my  right,  title 
and  interest  in  and  to  the  within  lease  to  the  Cali- 
fornia Annual  Conference  of  the  Methodist  Episcopal 
Church.' 

At  the  expiration  of  the  term  plaintiff  and  defend- 
ant each  selected  a  person  to  ascertain  the  value  of 
the  buildings;  and  they  (not  being  able  to  agree) 
selected  an  'umpire'  who  decided  that  the  value  was 
$6,213.  Defendant  refusing  to  pay,  the  plaintiff 
brought  this  action  for  the  amount.  The  court  be- 
low gave  judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

1.  The  point  is  made  that  the  assignment  was  not 
sufficient  to  pass  the  right  to  the  contract  of  pur- 
chase. The  argument  is,  that  the  rght  of  purchase 
was  a  distinct  thing  from  the  'lease';  that  the  title 
to  the  buildings  was  in  Perkins;  that  he  did  not  lease 
his  own  property  for  himself,  but  only  the  land  of 
the  defendant;  and  that  the  assignment  was  only  of 
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'the  within  lease/  no  words  of  conveyance  of  the  build- 
ing being  used ;  that  therefore  the  title  is  still  in  Per- 
kins, and  the  plaintiff  has  nothing  to  sell. 

This  argument  is  exceedingly  plausible,  hut  we  do 
not  think  it  is  sound.  The  parties  to  the  assignment 
certainly  supposed  they  were  transferring  the  lessee's 
right  in  relation  to  the  buildings;  for  it  does  not  ap- 
pear the  land  had  any  use  as  distinct  from  the  build- 
ings. A  town  lot  covered  with  buildings  could  not 
well  have  such  distinct  use  as  long  as  the  buildings 
remained  upon  it,  which,  in  this  case,  was  to  be  until 
the  expiration  of  the  lease.  But  if  the  ownership  of 
the  buildings  remained  in  the  assignor,  the  right  to 
use  them  woidd  remain  in  him  also;  and  upon  this 
theory  the  assignee  contracted  for  a  barren  right.'' 
(Italics  ours.) 

In  Bewick  v.  Mecliam,  26  Cal.  2d  92,  156  P.  2d  757, 
Lopez  leased  real  property  to  Lombard  for  the  operation 
of  a  service  station.  The  lease  authorized  the  lessee  to 
make  improvements,  and  gave  the  lessee  the  right  to  buy 
the  property  upon  certain  conditions.  Lombard,  the  lessee, 
assigned  his  interest  to  plaintiff  in  the  ''indenture  of  lease," 
to  which  assignment  the  lessor  consented.  When  the  plain- 
tiff exercised  his  option  to  purchase  the  land  at  the  end  of 
the  term,  the  lessor  refused  to  sell,  contending  that  the 
assignment  of  the  lease  did  not  carry  with  it  the  right  to 
exercise  the  option  to  purchase.     The  Court  said: 

''Defendant  contends  that  the  assignment  of  the 
lease  by  Lombard  to  plaintiff  did  not  carry  with  it  the 
option  to  purchase  the  land.     The  assignment  named 
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as  its  subject  matter  'the  indenture  of  lease.'  'The 
assignment  of  the  writings  by  which  a  contract  is  wit- 
nessed is  the  most  common  mode  of  transferring  the 
contract,  and  cannot  be  understood  as  having  any 
other  intention.'  (Blakeman  v.  Miller,  136  Cal.  138, 
141  (68  P.  587,  89  Am.  St.  Rep.  120).)  Moreover, 
an  option  to  purchase  the  land  during,  or  at  the  end 
of  the  term,  operates  to  the  benefit  of  the  Lessee  as 
such,  for  he  may  erect  buildings  or  other  structures 
without  losing  their  use  at  the  end  of  the  term,  and 
it  is  therefore  settled  in  this  state  that  'an  option 
covenant  contained  in  a  lease  is  a  real  cove- 
nant running  with  the  land.'  (Chapman  v.  Great 
Western  Gypsum  Co.,  216  Cal.  420,  425  (14  P.  2d 
758,  85  A.  L.  R.  917) ;  See  Laffan  v.  Naglee,  9  Cal. 
662,  678  (70  Am.  Dec.  678) ;  Hall  v.  Center,  40  Cal. 
63;  Standard  Oil  Co.  v.  Slye,  164  Cal.  435,  442  (129 
P.  589)  ;  15  Cal.  L.  Rev.  56;  2  Tiffany,  Landlord  and 
Tenant,  par.  267.)  The  separate  reference  in  the 
agreement  to  the  lessor's  consent  to  an  assignment  of 
the  option  right  prevented  the  Lessee  from  claiming 
that  he  could  assign  the  option  to  purchase  without 
the  lease.  (See  Mott  v.  Cline,  200  Cal.  434,  450 
(253  P.  718);  15  Cal.  L.  Rev.  56.)" 

See,  also: 

Wong  V.  Stuyvesant  Insurance  Co.,  100  Cal.  App. 
109,  279  Pac.  1050. 
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POINT  II. 

The  Assignment  Should  Not  Be  Reformed  as  There  Is 
No  Showing  of  Any  Ground  for  Reformation. 

The  Civil  Code  of  California  provides  as  follows : 

''Section  3399,  Civil  Code.  When  contract  may 
BE  REVISED.  When,  through  fraud,  or  a  mutual  mis- 
take of  the  parties,  or  a  mistake  of  one  party,  which 
the  other  at  the  time  knew  or  suspected,  a  written 
contract  does  not  truly  express  the  intention  of  the 
parties,  it  may  be  revised,  on  the  application  of  a 
party  aggrieved,  so  as  to  express  that  intention,  so  far 
as  it  can  be  done  without  prejudice  to  rights  acquired 
by  third  persons,  in  good  faith  and  for  value. 

"Section  3400,  Civil  Code.  Presumption  as  to 
INTENT  OF  parties.  For  the  purpose  of  revising 
a  contract,  it  must  be  presumed  that  all  the  parties 
thereto  intended  to  make  an  equitable  and  con- 
scientious agreement. 

"Section  3401,  Civil  Code.  Principles  of  revi- 
sion. In  revising  a  written  instrument,  the  Court 
may  inquire  what  the  instrument  was  intended  to 
mean,  and  what  were  intended  to  be  its  legal  conse- 
quences, and  is  not  confined  to  the  inquiry  what  the 
language  of  the  instrument  was  intended  to  be." 

The  evidence  in  this  case  does  not  show  that  the  as- 
signment sought  to  be  reformed  was  executed  as  the  re- 
sult of  (a)  fraud;  (b)  mutual  mistake  of  the  parties;  (c) 
a  mistake  of  one  party  which  the  other  at  the  time  knew 
or  suspected. 

The  "Supplementary  and  Modified  Agreement"  as 
well  as  the  "Escrow  Instructions"  provided  for  "As- 
signment of  Leases,"  and  there  is  nothing  in  the  testimony 
of  appellant  Smith,  his  lawyer,  Thomas  B.   Cassidy,  or 
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his  agent,  James  R.  Johnston,  from  which  the  Court  could 
find  that  any  fraud  was  practiced  by  Jim  Dandy  Markets 
upon  appellant  Smith,  or  that  there  was  a  mutual  mistake, 
or  that  there  was  a  mistake  upon  the  part  of  Smith  that 
was  known  to  Jim  Dandy.  It  is  undisputed  that  Jim 
Dandy,  after  the  execution  of  the  assignment,  acted  in 
accordance  wath  the  implication  of  a  leasehold  assignment, 
to-wit,  insuring  the  building  and  paying  for  the  fire  insur- 
ance policies  which  are  the  basis  of  its  claim  against  its 
insurance  carriers.  If  Jim  Dandy  did  not  conscientiously 
and  honestly  believe  that  the  assignment  of  the  lease 
carried  with  it  Smith's  right  to  the  building,  it  would  be 
unreasonable  to  assume  that  Jim  Dandy  would  pay  $550.00 
premiums  for  the  policies  issued  to  it,  and  it  would  like- 
wise be  unreasonable  to  assume  that  although  the  Agree- 
ment dated  July  1,  1945  [R.  27  to  40]  gave  Jim  Dandy 
an  option  to  be  exercised  ten  years  hence  to  buy  fix- 
tures and  equipment  described  in  the  Agreement  dated 
July  1,  1945  for  the  sum  of  $192,500.00,  Jim  Dandy 
would,  on  June  12,  1946,  enter  into  an  agreement  with 
Smith  [R.  65  to  73]  under  which  Jim  Dandy  agreed  to 
pay  Smith  $225,000.00,  as  provided  in  said  ''Supplemext- 
ARY  AND  Modified  Agreemext''  unless  Jim  Dandy  was 
getting  more  from  Smith  under  the  "Supplemextary 
AXD  Modified  Agreemext''  than  it  was  getting  under 
the  agreement  dated  July  1.  1945.  It  is  significant  to  note 
that  under  the  agreement  dated  June  12,  1946  (approxi- 
mately llj4  months  after  the  July  1,  1945  Contract) 
Jim  Dandy  unequivocally  agreed  to  pay  Smith  $225,000.00, 
$30,000.00  thereof  immediately  by  credit  of  the  $50,- 
000.00  deposited  under  the  July  1,  1945  Agreement,  and 
S5,000.00  per  month,  plus  G^~'(  interest,  commencing  Au- 
gust 1,  1946  on  the  unpaid  balance,  the  result  being  that 
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taking  Smith's  valuation  of  money,  6%,  under  the  June 
12,  1946  contract,  he  would  receive  $225,000.00  as  against 
$192,500.00  ten  years  hence,  plus  6%  interest  which,  for 
approximately  a  nine-year  period,  is  equivalent  in  round 
figures  to  $121,500.00  additional. 

See  opinion  of  Judge  Yankwich  in  the  case  at  bar,  77 
Fed.  Supp.   171. 

The  cases  are  legion  to  the  effect  that  a  mistake  of 
one  party  not  known  or  suspected  by  the  other  cannot  be 
reformed  nor  can  unilateral  mistakes  be  reformed. 

In  Mcyerstein  v.  Burke,  193  Cal.  105,  222  Pac.  810, 
plaintiff  brought  an  action  against  the  defendant  to  ob- 
tain a  judgment  reforming  a  contract  alleged  to  have  been 
executed  through  the  mistake  of  the  parties.  The  contract 
in  question  is  an  executory  contract  for  the  purchase  and 
sale  of  a  house  and  lot,  it  being  the  theory  of  the  plain- 
tiff that  he  sold  the  property  to  defendant  for  $7,000.00, 
and  interest  on  unpaid  installments  at  6%,  payable  $1,- 
000.00  in  cash  and  the  balance  at  the  rate  of  $50.00  per 
month.  On  the  other  hand,  it  was  the  theory  of  the  de- 
fendant that  he  purchased  the  house  and  lot  from  the 
plaintiff  for  both  the  principal  and  interest  totalling  $7,- 
000.00,  payable  $1,000.00  cash  and  the  balance  at  the  rate 
of  $50.00  per  month. 

The  Court  found  in  favor  of  the  plaintiff,  and  the  Su- 
preme Court  held  that  the  contract  may  not  be  reformed 
where  there  was  a  mistake  by  one  party  that  was  not 
known  or  suspected  by  the  other,  and  said  on  page  108: 

"Moreover,  if  the  finding  of  the  trial  court  had 
been  made  in  the  identical  language  of  the  complaint, 
and  the  finding  had  been  made  in  favor  of  the  plain- 
tiff, that  fact  alone  would  have  been  of  no  assistance 
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to  the  plaintiff.  The  trial  court  found  that  no  mutual 
mistake  was  made  and  that  any  mistake  made  by  the 
plaintiff  was  neither  known  to,  nor  suspected  by,  the 
defendant.  Under  these  circumstances  a  failure  to 
find  on  the  issue  in  question  was  not  a  reversible 
error.  (Gates  v.  McLean,  70  Cal.  42,  46  (11  Pac. 
489).)" 

In  Harding  v.  Robinson,  175  Cal.  534,  166  Pac.  808, 
the  Court  said  on  page  541 : 

"Such  a  mistake,  to  justify  the  modification  of  a 
contract,  cannot  be  established  by  a  party  who  has 
accepted  and  acted  upon  a  written  contract  by  a  mere 
showing  that  he  thought  the  contract  expressed  some- 
thing other  than  that  which  its  plain  terms  denote. 
He  must  show  in  addition  to  that  the  mutuality  of 
the  mistake,  that  the  minds  of  the  contracting  parties 
met,  that  they  agreed  upon  a  certain  thing  which  was 
to  have  been  embodied  in  their  contract,  and  that  by 
a  mistake  it  was  either  fraudulently  or  inadvertently 
omitted  or  clumsily  and  ambiguously  expressed.  To 
the  necessity  of  pleading  a  mistake  it  is  sufficient  to 
refer,  from  the  multitude,  to  such  cases  as  Pierson  v. 
McCahill,  21  Cal.  123:  Murray  v.  Dake,  46  Cal. 
645;  Harrison  v.  McCormick,  89  Cal.  327  (23  Am. 
St.  Rep.  469,  26  Pac.  830);  Bradbury  v.  Higgin- 
son,  167  Cal.  553  (140  Pac.  254);  Carr  v.  King, 
24  Cal.  App.  714,  (142  Pac.  131);  17  Cyc.  703. 
Respondents'  reliance  upon  Hoffman  v.  Kirby,  136 
Cal.  26  (68  Pac.  321),  as  a  justification  for  the  ad- 
mission of  this  parol  evidence,  is  entirely  misplaced. 
In  Hoffman  v.  Kirby,  there  was  a  formal  complaint 
based  upon  fraud  and  deceit  under  which  a  reforma- 
tion of  the  contract  was  sought.  That  such  a  mis- 
take, to  justify  relief  because  of  it,  must  be  mutual, 
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as  this  manifestly  is  not,  is  recognized  by  all  author- 
ities. (Allen  V.  Hammond,  11  Pet.  63  (9  L.  Ed. 
633);  Thompson  v.  Jackson,  3  Rand.  (Va.)  504  (15 
Am.  Dec.  721) ;  Carr  v.  Callaghan,  3  Litt.  (Ky.)  365; 
Glassell  v.  Thomas,  3  Leigh  (Va.)  113;  Chamberlaine 
V.  Marsh,  6  Mmif.   (Va.)  283.)" 

See,  also: 

Miller  V,  Lants,  9  Cal.  2d  544,  71  P.  2d  585; 

Moore  v.  Vandermast,  19  Cal.  2d  94,   119  P.  2d 
129; 

Good  fellow  V.  Barritt,  130  Cal.  App.  548,  20  P.  2d 
740; 

California  Trust  Cojiipany  v.   Cohn,  9  Cal.   App. 
2d  33,  48  P.  2d  744. 

Conclusion. 

It  is  therefore  respectfully  submitted  that  under  the 
assignment  executed  by  Smith  to  Jim  Dandy,  Jim  Dandy 
acquired  all  rights  that  Smith  theretofore  had,  including 
the  ownership  of  the  building  and  the  right  to  remove  the 
same,  and  that  no  legal  cause  was  shown  by  Smith  for 
reformation  of  the  assignment. 

Respectfully  submitted, 

Harry  G.  Sadicoff, 
Attorney  for  Appellee^  Jim  Dandy  Markets,  Inc. 
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A. 

Statement  of  the  Case. 

A  statement  of  the  case  appears  in  the  Reply  Brief  of 
Appellee  Jim  Dandy  Markets,  Inc.  to  Appellant  Smith's 
Opening  Brief,  and  therefore  no  further  statement  will  be 
made  herein.  The  attention  of  the  Court  is,  however,  di- 
rected to  the  fact  that  none  of  the  parties  hereto,  and  par- 
ticularly none  of  the  Appellants,  have  contended,  or  now 
contend,  that  there  is  no  liability  to  Appellee  Jim  Dandy 
Markets,  Inc.  under  the  policies  of  fire  insurance  issued 
by  the  Appellants  Central  ^lanlifacturers'  ^Mutual  Insur- 
ance Company  and  Indiana  Lumbermen's  Mutual  Insur- 
ance Company. 
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Hereafter,  Jim  Dandy  Markets,  a  partnership,  and  its 
successor,  Jim  Dandy  Markets,  Inc.,  will  be  referred  to  as 
"Jim  Dandy." 

ARGUMENT. 
POINT  I. 

Jim  Dandy  Was  Purchasing  the  ^'Atlantic  Store/'  In- 
cluding the  Building  Thereon,  Under  a  Condition- 
al Sales  Contract,  and  Was  Therefore  the  Sole 
and  Unconditional  Owner  of  the  Building  at  the 
Time  It  was  Destroyed  by  Fire. 

Each  of  plaintiffs'  policies  issued  to  Jim  Dandy  under 
the  paragraph  ''Matters  avoiding  policy"  provide  that  the 
policy  shall  be  void  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership.  To  one  who  is 
unacquainted  with  the  decisions  of  the  Courts  of  Cali- 
fornia construing  said  provision,  it  would  appear  that  a 
purchaser  under  a  conditional  sales  contract  who  has  not 
yet  obtained  title  is  not  the  sole  and  unconditional  owner, 
and  therefore  cannot  recover  under  the  policy.  Fortunate- 
ly for  Jim  Dandy,  such  is  not  the  law  in  the  State  of 
California. 

An  examination  of  the  "Supplementary  and  Modi- 
fied Agreement"  and  of  the  ''Escrow  Instructions" 
will  show,  beyond  a  peradventure  of  a  doubt,  that  Jim 
Dandy  did  not  have  an  "option"  to  purchase  from  Smith, 
but  was  under  a  definite  and  unqualified  obligation  to  pay 
Smith  $225,000.00  without  any  alternative,  and  Smith,  in 
consideration  of  that  agreement,  agreed  to  assign,  and  did 
assign,  all  interest  that  he  had  in  the  Leases,  including 
the  Lease  covering  the  "^Atlantic  Store."  Under  such 
circumstances  the  Courts  have  held  that  the  Conditional 
Vendee  is  the  sole  and  unconditional  owner  of  the  prop- 
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erty,  and  in  the  event  of  the  destruction  of  the  building  by 
fire,  the  vendee  can  recover  on  the  poHcy. 

In  the  case  of  McCollough  v.  Home  Ins.  Co.,  155  Cal. 
659,  661,  102  Pac.  814,  the  Court  said: 

''On  July  31,  1905,  the  defendant  issued  to  plaintiff 
a  policy  of  fire  insurance  in  the  sum  of  three  thousand 
dollars.  Of  this  amount  two  thousand  dollars  was 
on  a  frame  building,  and  one  thousand  on  household 
furniture  and  effects  contained  therein.  The  building 
and  contents  were  destroyed  by  fire,  and  this  action 
was  brought  on  the  policy.  The  plaintiff  had  judg- 
ment for  $2,650,  with  interest  and  costs,  and  de- 
fendant appeals  from  the  judgment  and  from  an 
order  denying  its  motion  for  a  new  trial.  The  appel- 
lant bases  its  position  upon  two  clauses  of  the  policy, 
one  relating  to  the  title  of  the  insured,  and  the  other 
to  the  furnishing  by  him  of  sworn  proofs  of  loss 
within  a  certain  time. 

1.  The  policy  provided  that  it  should  'be  void 
.  .  .  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership;  or  if  the  subject 
of  insurance  be  a  building  on  ground  not  owned  by 
insured  in  fee  simple.'  The  court  found,  following 
the  allegations  of  the  complaint,  that  before  the  policy 
was  issued,  the  plaintiff  fully  stated  and  disclosed  to 
the  defendant  and  its  agents,  the  nature  and  character 
of  his  interest  in  said  land,  i.  c.  that  he  held  the  land 
under  a  contract  of  purchase,  was  paying  for  the 
same  upon  installments,  and  did  not  yet  have  a  deed, 
and  found,  further,  that  at  all  times  since  the  issu- 
ance of  the  policy,  the  plaintiff  had  been  the  sole  and 
exclusive  owner  of  the  building  and  the  land,  'except 
as  aforesaid.'  These  findings,  in  so  far  as  they  im- 
port either  a  compliance  with  the  terms  of  the  policy 


or  a  waiver  of  a  breach,  are  attacked  as  unsupported 
by  the  evidence. 

The  facts  shown  in  connection  with  plaintiff's 
interest  in  the  property  were  these:  On  April  22, 
1904,  Golden  State  Realty  Investment  Company,  a 
corporation,  was  the  owner  of  the  land,  described  as 
Lots  62  and  63  in  the  Watts  Junction  tract.  On  that 
day  it  issued  to  plaintiff  two  papers,  similar  in  form, 
referring  to  Lots  62  and  63  respectively.  Each  ac- 
knowledged the  receipt  from  plaintiff  of  three  dollars, 
*as  a  deposit  to  secure'  the  lot  described,  and  went 
on  to  state  that  the  deposit  was  accepted  as  rent  of 
said  property  for  one  week,  that  plaintiff  was  to  pay 
the  further  sum  of  $L 50  as  weekly  rent  for  97  weeks, 
and  that  upon  payment  of  said  sums,  and  the  further 
sum  of  $L50,  the  Golden  State  Company  would  con- 
vey the  property,  free  and  clear  of  encumbrance,  to 
plaintiff.  The  contracts  contained  a  provision  for 
forfeiture  in  the  event  of  a  default  in  payment  for 
four  weeks.  At  the  date  of  the  issuance  of  the  policy, 
July  31,  1905,  the  plaintiff  had  made  fifty-six  weekly 
payments  on  each  of  the  contracts.  Subsequently  the 
remaining  payments  were  made  and  the  property  con- 
veyed to  plaintiff.  The  building  on  the  land  was 
erected  by  plaintiff  and  was  occupied  by  him. 

The  papers  issued  by  the  Golden  State  Company 
bore  the  designation  'Lease  Contract.'  Notwithstand- 
ing this,  and  the  further  fact  that  the  weekly  pay- 
ments were  described  as  Vent,'  there  can  be  no  doubt 
that  the  instruments  were  in  fact  not  leases,  but  con- 
tracts of  sale.  (Parks  etc.  Co.  v.  White  River  L.  Co., 
101  Cal.  37  (35  Pac.  443);  Parke  etc.  Co.  v.  White 
River  L.  Co.,  110  Cal.  658  (43  Pac.  202) ;  Holt  Mfg. 
Co.  v.  Ewing,  109  Cal.  353  (42  Pac.  435).) 
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The  clause  of  the  policy  providing  that  it  shall  be 
void  if  the  insured's  interest  is  other  than  sole  and 
unconditional  ownership,  or  the  subject  be  a  building- 
on  ground  not  owned  by  the  insured  in  fee  simple  is 
designed  to  remove  from  him  the  temptation  to  profit 
by  the  willful  destruction  of  property  not  entirely 
owned  by  him.  (Imperial  Fire  Ins.  Co.  v.  Dunham, 
117  Pa.  460  (2  Am.  St.  Rep.  686,  12  Atl.  668).) 
'It  therefore  follows  that  the  clause  is  in  most  cases 
held  to  refer  to  the  character  and  quality  of  the  title 
— to  the  actual  and  substantial  ownership,  rather 
than  to  the  strictly  legal  title.'  (2  Cooley  on  Insur- 
ance, 1369.)  An  equitable  title  in  the  insured  is  a 
sufficient  compliance  with  the  condition  in  question. 
A  vendee  in  possession  of  property  under  a  valid  con- 
tract of  purchase  which  he  is  entitled  to  enforce  spe- 
cifically, is  the  holder  of  such  equitable  title.  (Id. 
1376.)  And  the  great  weight  of  authority  supports 
the  proposition  that  such  vendee  is  the  'sole  and  un- 
conditional owner,'  within  the  meaning  of  the  policy, 
even  though  a  portion  of  the  purchase  price  may  yet 
remain  unpaid.  {Id.  Pennsylvania  F.  I.  Co.  v. 
Hughes,  108  Fed.  497  (47  C.  C.  A.  459) ;  Phenix 
Ins.  Co.  V.  Kerr,  129  Fed.  723  (64  C.  C  A.  251); 
Loventhal  v.  Home  Ins.  Co.,  112  Ala.  108  (57  Am. 
St.  Rep.  17,  20  South  419);  Dupreau  v.  Hibernia 
Ins.  Co.,  76  Mich.  615,  43  N.  W.  585;  Pelton  v. 
Westchester  F.  I.  Co.,  13  Hun.  23,  Affirmed  77  N.  Y. 
605;  Imperial  Fire  Ins.  Co.  v.  Dunham,  117  Pa.  460 
(2  Am.  St.  Rep.  686,  12  Atl.  668) ;  Franklin  F.  I. 
Co.  V.  Crockett,  7  Lea,  725;  Johannes  v.  Standard 
Fire  Office,  70  Wis.  196  (5  Am.  St.  Rep.  159,  35  N. 
W.  298).)  This  doctrine  would  not  apply  to  the 
case  of  one  in  possession  of  land  under  a  mere  option, 
which  does  not  bind  him  to  make  the  payments  or  to 
complete  the  purchase.      (Phenix  Ins.   Co.   v.   Kerr, 


129  Fed.  723  (64  C.  C.  A.  251).)  Here,  however, 
while  the  instruments  executed  by  the  Golden  State 
Company  were  not  signed  by  the  plaintiff,  they  re- 
ferred to  and  incorporated  a  prior  application  signed 
by  him,  and  we  think  the  contract  and  application, 
read  together,  did  amount  to  an  agreement,  on  Mc- 
Cullough's  part,  to  purchase  and  pay  for  the  property. 

Under  the  facts  shown  there  was,  therefore,  no 
breach  of  the  condition  of  ownership,  and  there  is  no 
occasion  to  consider  whether  the  evidence  supports  the 
finding  of  a  waiver  of  the  supposed  breach." 

In  Lee  v,  U.  S.  Fire  his.  Co.,  55  Cal.  App.  391,  394, 
203  Pac.  774,  the  Court  said : 

"The  clause  of  the  policy  providing  that  it  shall 
be  void  if  the  insured's  interest  is  other  than  sole 
and  unconditional  ownership  ...  is  designed  to 
remove  from  him  the  temptation  to  profit  by  the  wil- 
ful destruction  of  property  not  entirely  owned  by  him 
.  .  .  'It  therefore  follows  that  the  clause  is  in  most 
cases  held  to  refer  to  the  character  and  quality  of  the 
title  to  the  actual  and  substantial  ownership,  rather 
than  to  the  strictly  legal  title'  .  .  .  An  equitable 
title  in  the  insured  is  a  sufficient  compliance  with  the 
condition  in  question/' 

See  also: 

Savage  v.  Norzvich  Union  Fire  Ins.  Soc.,  125  Cal. 

App.  330,  336,  13  P.  2d  955; 
Brickell  v.  Atlas  Assurance  Co.  Ltd.,  10  Cal.  App. 

17,  101  Pac.  16; 
Kavanaugh  v.  Franklin  Fire  Ins.  Co.,  185  Cal.  307, 

308,  197  Pac.  99; 
Calfee  v.  Home  Insurance  Co.,  91  Fed.  Rep.  2d  553; 
Ramirez  v.  United  Firemen  s  Ins.  Co.,  46  Cal.  App. 

451,  189  Pac.  309. 
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POINT  II. 

A  Purchaser  Under  a  Conditional  Sales  Contract  Who 
Has  Not  Acquired  Title  Has  an  Insurable  Interest 
in  the  Property  Purchased,  and  the  Risk  of  Loss 
Is  Upon  the  Purchaser. 

It  is  unquestionably  the  law  in  California  that  a  pur- 
chaser, under  a  conditional  sales  contract,  whether  the 
property  purchased  is  real  or  personal  property,  has  an 
insurable  interest  in  the  property  purchased,  and  the  risk 
of  loss  is  upon  the  purchaser.  Appellee  Jim  Dandy  ad- 
mits, in  fact  it  has  never  contended  otherwise,  that  the 
building  destroyed  by  fire  was  personal  property,  and  that 
said  building  could  not  be  considered  real  property  unless 
the  owner  of  the  building,  at  the  expiration  of  the  Lease, 
failed,  neglected,  or  refused  to  exercise  the  right  to  re- 
move the  building. 

In  1931  the  "Uniform  Sales  Act''  was  enacted  in  Cali- 
fornia, and  under  Section  1742  of  the  Civil  Code,  the  risk 
of  loss  of  the  goods  sold,  even  though  title  had  not  passed 
to  the  Vendee,  is  upon  the  Vendee.  Said  section  reads  as 
follows : 

"Risk  of  Loss.  Unless  otherwise  agreed,  the 
goods  remain  at  the  seller's  risk  until  the  property 
therein  is  transferred  to  the  buyer,  but  when  the  prop- 
erty therein  is  transferred  to  the  buyer  the  goods 
are  at  the  buyer's  risk  whether  delivery  has  been 
made  or  not,  except  that: 

(a)  Where  delivery  of  the  goods  has  been  made 
to  the  buyer,  or  to  a  bailee  for  the  buyer,  in  pur- 
suance of  the  contract  and  the  property  in  the  goods 
has  been  retained  by  the  seller  merely  to  secure  per- 
formance by  the  buyer  of  his  obHgations  under  the 
contract,  the  goods  are  at  the  buyer's  risk  from  the 
time  of  such  delivery. 


(b)  Where  delivery  has  been  delayed  through  the 
fault  of  either  the  buyer  or  seller  the  goods  are  at  the 
risk  of  the  party  in  fault  as  regards  any  loss  which 
might  not  have  occurred  but  for  such  fault/' 

In  Beaiidry  v.  Peterson,  50  Cal.  App.  2d  478,  480,  123 
P.  2d  108,  an  action  was  brought  to  recover  the  sum  of 
$4,000.00  balance  due  on  the  purchase  price  of  some  ma- 
chinery sold  by  the  plaintiff  to  the  defendant  under  a  con- 
ditional sales  contract.  The  property  sold  was,  prior  to 
the  payment  of  the  full  purchase  price,  and  prior  to  the 
passage  of  title,  totally  destroyed  by  fire.  An  action  hav- 
ing been  brought  for  the  purchase  price,  the  vendee  con- 
tended that  he  was  not  liable  because  title  had  not  passed 
to  him  and  the  property  had  been  destroyed  by  fire.  The 
Court  said: 

'Tt  is  clear  to  us  that  the  judgment  is  fully  sup- 
ported by  the  findings.  The  agreement  was  a  con- 
ditional sales  contract  and  the  title  was  reserved  in 
the  plaintiff  even  though  the  contract  does  not  so 
provide  expressly.  (Katz  v.  People's  Finance,  etc. 
Co.,  101  Cal.  App.  552  (281  Pac.  1097) ;  Bailly  v. 
Loock,  103  Cal.  App.  220  (284  Pac.  235).)  In  the 
event  of  default  the  seller  had  the  option  to  repossess 
the  property  or  to  sue  for  the  purchase  price.  (John- 
son V.  Kaeser,  196  Cal.  686  (239  Pac.  324) ;  Smith  v. 
Miller,  5  Cal.  App.  (2d)  564  (43  Pac.  (2d)  347).) 
(2)  His  right  to  bring  such  an  action  was  not  de- 
feated by  the  destruction  of  the  property,  for  it  is 
now^  the  law  in  this  state,  as  it  has  been  for  years  in 
the  great  majority  of  other  jurisdictions  (24  R.  C.  L. 
494;  2a  Uniform  Laws  Annotated,  196),  that  one 
who  contracts  to  buy  personal  property  by  an  agree- 
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ment  of  this  nature  and  takes  possession  of  it  as- 
sumes the  risk  of  loss.  This  is  provided  unequivocally 
in  Section  1742  of  the  Civil  Code  (copied  above). 

Up  to  the  time  of  the  adoption  of  the  Uniform 
Sales  Act  by  the  California  Legislature  in  1931 
(Stats.  1931,  p.  2234;  Civ.  Code.,  Sec.  1721  if),  it 
was  the  law  of  this  state  that  the  risk  of  loss  followed 
the  title  to  goods  even  though  possession  had  been 
transferred  under  a  conditional  sales  contract.  (Kirt- 
ley  V.  Perham,  176  Cal.  333  (168  Pac.  351);  Potts 
Drug  Co.  V.  Benedict,  156  Cal.  322,  334  (104  Pac. 
432,  25  L.  R.  A.  (N.  S.)  609);  Ross  v.  McDougal, 
12  Cal.  App.  (2d)  172  (55  Pac.  (2d)  574);  Cocores 
v.  Assimopoulos,  4  Cal.  (2d)  82  (47  Pac.  (2d)  699).) 
Holding  that  this  was  the  established  rule  in  Cali- 
fornia, the  Court  said  in  Kirtley  v.  Perham,  supra: 

*It  is  a  well-settled  proposition  that  an  agree- 
ment of  sale  may  transfer  the  right  of  possession 
to  the  vendee  without  transferring  to  him  the 
title.  Such  was  the  effect  of  this  agreement. 
The  case,  therefore,  comes  within  the  rule  stated 
in  Potts  V.  Benedict,  156  Cal.  334  (25  L.  R.  A. 
(N.  S.)  609,  104  Pac.  432),  that  upon  an  execu- 
tory agreement  of  sale,  where  title  is  retained  in 
the  vendor,  although  possession  is  given  to  the 
buyer,  the  loss  entailed  by  the  destruction  or  ex- 
tinction of  the  subject  matter,  without  fault  by 
either  party,  falls  upon  the  vendor,  and  that  he 
cannot  recover  any  balance  of  the  purchase  price 
remaining  unpaid,  and  is  liable  to  the  buyer  for 
the  repayment  of  the  portions  of  the  price  pre- 
viously paid.' 

It  is  obvious  that  the  enactment  of  Section  1742 
of  the  Civil  Code  made  this  rule  entirely  obsolete  and 
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transferred  the  liability  for  loss  from  the  seller  to  the 
purchaser  under  a  conditional  sales  contract.  In 
Kelly  V.  Smith,  218  Cal.  543  (24  Pac.  (2d)  471),  it 
is  said  that  the  case  of  Kirtley  v.  Perham,  supra,  'is 
no  longer  of  any  authority  for  the  reason  that  the 
rule  was  changed  by  legislative  enactment  in  1931 
.  .  .  It  will  be  observed  that  this  legislative  enact- 
ment is  in  keeping  with  the  extensive  use  of  the  so- 
called  conditional  sales  contract  and  the  great  expan- 
sion of  credit  which  has  accompanied  it.  The  same 
reasons  which  prompt  the  application  of  the  majority 
rule  respecting  risk  of  loss  in  California  to  personal 
property  ought  to  be  given  consideration  when  con- 
sidering the  loss  of  improvements  to  real  property. 
Besides  bearing  in  mind  the  great  development  of 
trade  through  the  medium  of  such  contracts  with 
reservations  of  title  as  security  we  ought  to  consider 
upon  whose  shoulders  devolves  the  responsibility  of 
so  caring  for  the  property  that  fire  will  not  occur, 
and  how  improper  care  will  contribute  to  the  hazard 
thereof.' 

The  risk  of  loss  should  be  borne  by  the  purchaser 
because  he  is  the  one  who  has  the  use  of  the  property 
and  is  in  a  better  position  to  protect  it.  The  record 
discloses  that  the  defendant  purchaser  caused  the 
quartz  mill,  including  property  described  in  the  con- 
tract, to  be  insured  and  that  he  filed  a  proof  of  loss 
after  the  fire  in  which  he  made  a  claim  for  damages 
to  at  least  a  portion  of  the  property.  The  record 
does  not  show  how  much,  if  anything,  he  collected 
from  the  insurer  as  compensation.  This  is  immaterial 
in  our  view  of  the  case,  but  these  facts  indicate  that 
he  recognized  the  legal  obligation  imposed  by  the  con- 
tract to  protect  himself  against  loss." 
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POINT  III. 

Insurance  Company  Presumed  to  Have  Insured  Such 
Interest  as  Insured  Had  at  the  Time  the  Policy 
Was  Issued,  in  the  Absence  of  Fraud  on  the  Part 
of  the  Insured. 

It  is  not  contended  by  either  Central  Manufacturers' 
Mutual  Insurance  Company  or  Indiana  Lumbermen's 
Mutual  Insurance  Company  (Jim  Dandy's  insurance  car- 
riers), that  Jim  Dandy  did  not  have  an  insurable  interest 
in  the  building  at  the  time  the  policies  were  issued  to  Jim 
Dandy,  nor  is  there  any  pleading,  evidence  or  contention 
that  Jim.  Dandy  misrepresented  to  its  insurance  carriers 
the  nature  or  extent  of  its  interest  in  the  property  insured. 
Under  such  circumstances,  it  is  the  law  in  California  that 
it  is  presumed  an  insurance  company  insured  such  interest 
as  the  insured  had  in  the  property  insured. 

In  Sam  Wong  v.  Stuyvesant  Ins.  Co.,  100  Cal.  App. 
109,  112,  279  Pac.  1050,  the  Court  said: 

''Moreover  defendant  is  in  no  position  to  set  up  as 
a  defense  lack  of  ownership  or  that  the  insured  did 
not  own  the  ground  on  which  the  building  was  situ- 
ate, as  it  waived  objection  to  the  form  of  the  policy 
and  is  estopped  from  denying  liability  thereunder  by 
issuing  the  policy  and  accepting  the  premiums  there- 
for Vv'ithout  any  written  application  having  been  made 
by  the  insured,  and  also  without  any  discussi(;n  hav- 
ing been  had  relative  to  either  title  to  the  buildings  or 
the  title  to  the  property  on  which  the  same  was  situ- 
ate.    Plaintiff  herein,  as  owner,  had  an  insurable  in- 
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terest  in  the  building,  he  being  in  possession  and 
operating  the  same  as  a  dryer.  (14  Cal.  Jur.  p.  465; 
14  R.  C  L.  915.)  Prior  to  the  adoption  of  the 
standard  form  of  poHcy  in  this  state  it  was  held  that 
where  the  assured  had  an  insurable  interest  in  prop- 
erty, and  without  fraud,  in  good  faith  applied  for  in- 
surance upon  the  same,  and  made  no  actual  misrepre- 
sentation or  concealment  of  his  interest  therein,  and 
the  insurance  company  made  no  inquiry  concerning 
his  interest,  and  issued  a  policy  to  him,  and  accepted 
and  retained  the  premium,  the  company  must  have 
been  presumed  to  have  knowledge  of  the  condition  of 
the  title,  and  to  have  assured  the  property  with  such 
knowledge.  (Raulet  v.  Northwestern  etc.  Ins.  Co., 
157  Cal.  213-228  (107  Pac.  292);  14  R.  C  L.,  pp. 
926-932.)  After  the  adoption  of  the  standard  form 
of  policy,  the  law  of  waiver  and  estoppel  remained  the 
same  as  before  upon  this  subject.  (Kavanaugh  v.- 
Franklin  Fire  Ins.  Co.,  185  Cal.  307,  315  (197  Pac. 
99);  14  R.  C  L.,  p.  932.) 

It  follows  that  the  court  below  rightfully  deter- 
mined that  defendant  had  waived  the  provisions  in 
question  contained  in  the  policy." 

See  also : 

Raulet  V.  Northwestern  Ins.  Co.,  157  Cal.  213,  107 
Pac.  292; 

Sharp  V.  Scottish  Union  etc.  Co.,  136  Cal.  542,  69 
Pac.  253; 

Golden  Gate  Motor  Transport  Co.  v.  Great  Ameri- 
can Indemnity  Co.,  6  Cal.  2d  439,  58  P.  2d  374; 

Dunne  v.  Phoenix  Ins.  Co.,  113  Cal.  App.  256,  298 
Pac.  49. 
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POINT  IV. 

Apportionment  Clause  in  Policies  Issued  by  Plaintiffs 
to  Jim  Dandy  Is  Not  Applicable. 

Each  policy  issued  by  plaintiffs  (Jim  Dandy's  insurers) 
expressly  permits  other  insurance,  and  each  policy  contains 
an  apportionment  clause  reading  as  follows: 

''Apportionment  Clause:  This  company  shall 
not  be  liable  for  a  greater  proportion  of  any  loss  from 
any  peril  or  perils  included  in  this  endorsement  than 
(1)  the  amount  of  insurance  under  this  policy  bears 
to  the  whole  amount  of  fire  insurance  covering  the 
property,  whether  valid  or  not  and  whether  collectible 
or  not,  and  whether  or  not  such  other  fire  insurance 
covers  against  the  additional  peril  or  perils  insured 
hereunder;  (2)  nor  for  a  greater  proportion  than  the 
amount  of  insurance  under  this  policy  bears  to  the 
amount  of  all  insurance,  whether  valid  or  not  and 
whether  collectible  or  not,  covering  in  any  manner 
such  loss;  furthermore,  if  there  be  insurance  other 
than  fire  insurance  covering  any  one  or  more  of  the 
perils  causing  loss  hereunder,  covering  specifically  any 
individual  unit  of  property  involved  in  the  loss,  only 
such  proportion  of  the  insurance  under  this  policy 
shall  apply  to  such  unit  specifically  insured,  as  the 
value  of  such  unit  shall  bear  to  the  total  value  of  all 
the  property  covered  under  this  policy,  whether  such 
other  insurance  contains  a  similar  clause  or  not." 

The  plaintiffs.  Central  Manufacturers'  Mutual  Insur- 
ance Company  and  Indiana  Lumbermen's  Mutual  Insur- 
ance Company,  contend  that  their  liability  should  be  ap- 
portioned with  the  Fireman's  Fund  policy  issued  to  E.  F. 
Smith.  There  is  no  basis  in  logic  or  in  law  for  such  con- 
tention.    The  apportionment  clause  above  quoted  is  only 
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applicable  to  insurance  upon  "the  same  interest"  and  is 
only  applicable  if  Jim  Dandy  is  insured  by  two  or  more 
companies,  and  is  not  applicable  if  a  stranger  to  Jim 
Dandy's  interest  takes  out  insurance  upon  the  same  build- 
ing, without  its  knowledge  or  consent. 

The  mere  statement  of  the  proposition  shows  the  fallacy 
of  the  contention  of  the  plaintiff  insurance  companies,  be- 
cause such  a  contention,  if  followed  to  its  natural  conclu 
sion,  would  require  an  apportionment,  if  the  writer  of  this 
brief  insured  his  home  for  $50,000.00,  and  the  Clerk  of 
this  Court  likewise  obtained  $50,000.00  worth  of  insurance 
upon  my  home,  then  even  though  the  Clerk  of  this  Court 
could  not  recover  on  his  policies  and  they  are  void,  and  I 
actually  sustained  a  $50,000.00  loss,  I  could  only  recover 
$25,000.00. 

It  is  settled  law  in  this  state  that  the  apportionment 
clause  is  not  applicable  to  the  case  at  bar. 

In  Mosee  v.  Fireman's  Ins.  Co.,  87  Cal.  App.  473,  262 
Pac.  436,  the  Court  said: 

''The  appeal  involves  the  question  whether  the  de- 
fendant is  liable  for  the  full  amount  of  a  loss  or  for 
the  proportion  thereof  which  the  amount  of  its  policy 
bears  to  the  total  amount  of  insurance  on  the  property 
insured. 

The  facts  are  as  follows:  On  November  7,  1912, 
the  plaintiff  executed  to  Charles  Mettler,  a  promissory 
note  for  $1,225,  payable  three  years  after  date,  and 
to  secure  the  payment  thereof  executed  to  Los  An- 
geles Title  and  Trust  Co.  a  deed  of  trust  to  certain 
real  property  upon  which  a  dwellinghouse  was  situ- 
ated. The  trust  deed  authorized  the  trustee  and  the 
beneficiary  thereunder  to  maintain  insurance  upon 
the  dwelling  house   to   the  satisfaction  of  either  of 
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them  at  the  expense  of  the  plaintiff.  At  the  time  the 
trust  deed  was  executed,  a  policy  of  insurance  upon 
the  dwelling  was  issued  to  the  plaintiff  by  defendant, 
insuring  him  against  loss  or  damage  by  fire,  the  loss, 
if  any,  being  made  payable  to  Mettler,  who  then 
selected  the  defendant  as  a  company  satisfactory  to 
him.  On  February  20,  1913,  this  policy  expired  and 
the  defendant,  at  the  request  of  the  plaintiff,  issued 
and  delivered  to  him  the  policy  involved  in  this  action, 
which  was  for  $1,300.00  and  covered  the  same  prop- 
erty. The  latter  policy  insured  the  interest  of  the 
plaintiff,  the  loss  or  damage,  according  to  a  mort- 
gagee clause  or  rider  attached,  being  made  payable 
to  Mettler,  who,  however,  refused  to  accept  the  policy 
as  being  satisfactory.  On  February  21,  1913,  Met- 
tler, without  the  knowledge  or  consent  of  the  plain- 
tiff, procured  from  the  Queen  Insurance  Company  a 
policy  upon  the  same  property  for  $1,250.00,  which 
also  insured  the  plaintiff,  the  loss  or  damage  being 
payable  to  Mettler.  The  plaintiff  in  turn  refused  to 
accept  the  policy  issued  by  the  Queen  Insurance  Com- 
pany or  to  pay  the  premium  thereon,  of  which  facts 
the  latter  company  was  notified;  whereupon  it  re- 
quested Mettler  to  retain  the  policy,  and  agreed  to 
recognize  liability  to  him  alone  to  the  extent  of  his  in- 
terest in  the  property  insured.  The  plaintiff  and  Met- 
tler each  retained  the  policy  procured  by  him,  and  on 
October  20,  1913,  a  fire  occurred  which  damaged  the 
property  to  the  extent  of  $825.00. 

In  the  body  of  the  policy  issued  by  the  defendant 
appears  the  following  clause:  'This  company  shall 
not  be  liable  under  this  policy  for  a  greater  proportion 
of  any  loss  on  the  described  property  or  for  loss  by 
and  expenses  of  removal  from  the  premises  endan- 
gered by  fire  than  the  amount  hereby  insured  bears  to 
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the  entire  insurance  covering  such  property  whether 
valid  or  not  or  by  solvent  or  insolvent  insurers,'  and 
the  mortgage  clause  or  rider  attached  provided  as 
follows:  'In  case  of  any  other  insurance  upon  the 
within  described  property  this  company  shall  not  be 
liable  under  this  policy  for  a  greater  proportion  of 
any  loss  or  damage  sustained  than  the  sum  hereby  in- 
sured bears  to  the  whole  amount  of  insurance  on  said 
property  issued  to  or  held  by  any  party  or  parties 
having  insurable  interest  therein  whether  as  owner, 
mortgagee  or  otherwise.' 

It  is  contended  by  defendant  that  the  clauses  quoted 
limited  its  liability  to  a  proportionate  part  of  the  loss, 
namely,  $420.55;  and  that  the  conclusion  of  the  trial 
court  that  plaintiff  was  entitled  under  the  policy  to  a 
judgment  for  the  full  amount  of  the  loss  was  erro- 
neous. 

(1)  According  to  the  agreement  between  Queen 
Insurance  Co.  and  Mettler,  the  insurance  issued  to 
the  latter  was  limited  to  his  interest  in  the  property; 
and  it  being  the  rule  that  the  interest  created  by  a 
mortgage  or  deed  of  trust  in  the  nature  of  a  mort- 
gage is  an  insurable  interest  distinct  from  that  of 
the  mortgagor  or  grantor  (Civ.  Code,  Sec.  2546;  26 
Cor.  Jur.,  Fire  Insurance,  Sec.  11,  pp.  29,  30;  Davis 
V.  Phoenix  Ins.  Co.,  Ill  Cal.  409  (43  Pac.  1115); 
Loring  v.  Dutchess  Ins.  Co.,  1  Cal.  App.  186,  188 
(81  Pac.  1025)),  as  is  held  in  the  following  cases, 
separate  insurance  procured  thereon  is  not  other  in- 
surance requiring  an  apportionment  of  the  loss  upon 
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a  claim  by  the  owner  on  a  policy  insuring  his  interest, 
as  the  clause  first  quoted  above  has  no  application  to 
insurance  obtained  upon  another  distinct  insurable 
interest  in  the  property;  Commercial  etc.  Assur.  Co. 
V.  Scammon,  144  111.  506  (32  N.  E.  916) ;  Traders 
Ins.  Co.  V.  Pacaud,  150  111.  245  (41  Am.  St.  Rep. 
355,  Z7  N.  E.  460) ;  Home  Ins.  Co.  v.  Koob,  113  Ky. 
360  (101  Am.  St.  Rep.  354,  58  L.  R.  A.  58,  68  S.  W. 
453) ;  Hardy  v.  Lancashire  Ins.  Co.,  166  Mass.  210 
(55  Am.  St.  Rep.  395,  33  L.  R.  A.  241,  44  N.  E. 
209) ;  Tuck  v.  Hartford  Fire  Ins.  Co.,  56  N.  H.  326; 
Eddy  V.  London  Assur.  Corp.,  143  N.  Y.  311  (25 
L.  R.  A.  686,  38  N.  E.  307) ;  Smith  v.  American  Ins. 
Co.,  177  Mich.  123  (143  N.  W.  54);  Dietzel  v. 
Patrons  Mutual  etc.  Co.,  232  Mich.  415  (205  N.  W. 
149)/' 

See  also: 

Home  Ins.  Co.  v.  Kooh,  58  L.  R.  A.  58,  113  Ky. 
360,  68  S.  W.  453; 

Traders'  Insurance  Co.  v.  Pacaud,  2)7  N.  E.  460, 
150  111.  245; 

Lubetsky  v.   Standard  Fire  Ins.   Co.,    187   N.   W. 
260,  217  Mich.  654; 

Smith  V.  American  Ins.   Co.,   143  N.   W.   54,   177 
Mich.  123; 

DietM  v.  Patrons  Mut.  Fire  Ins.  Co.,  205  N.  W. 
149,  232  Mich.  415. 
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POINT  V. 

Contention  of  Appellant  Insurance  Companies  That 
Jim  Dandy  Markets,  Inc.  Is  Entitled  to  Benefit  of 
Insurance  Collectible  by  Appellee  E.  F.  Smith 
From  Fireman's  Fund. 

Under  Points  No.  II  and  III  commencing  on  page  15 
of  the  brief  of  appellant  insurance  companies,  it  is  con- 
tended that  Jim  Dandy  is  entitled  to  the  benefit  of  any 
insurance  collectible  by  Smith  from  the  Fireman's  Fund 
Insurance  Co.,  and  that  therefore  there  should  be  appor- 
tionment, not  by  virtue  of  the  contract,  but  upon  some 
other  theory  not  readily  understandable  to  the  under- 
signed. 

On  page  17  of  Appellants'  Brief,  appellants  state  that 
they  ''do  not  contend  that  the  loss  should  be  apportioned 
by  virtue  of  the  pro  rata  clauses  of  the  respective  policies." 

At  the  time  of  the  trial  of  this  case  the  writer  was  not 
unmindful  of  the  cases  cited  by  appellants  under  said 
Points  II  and  III.  I  did  not  urge  that  Jim  Dandy  was 
entitled  to  the  proceeds  of  any  monies  collected  by  Smith 
from  Fireman's  Fund  because  I  did  not  feel,  and  do  not 
now  feel,  that  the  loss  is  apportionable  between  the  plain- 
tiff insurance  companies  on  the  one  hand,  and  the  Fire- 
man's Fund  on  the  other.  Additionally,  I  was  convinced 
that  there  was  no  liability  on  the  part  of  the  Fireman's 
Fund  to  Smith  for  the  following  reasons: 

(a)  Smith  sustained  no  loss  by  virtue  of  the  de- 
struction of  the  building  by  fire. 

(b)  Smith's  policy  was  void,  because  the  interest 
of  Smith  as  of  the  date  of  the  destruction  of  the 
building  by  fire  was  other  than  unconditional  and 
sole  ownership. 
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(c)  The  policy  issued  by  Fireman's  Fund  to  Smith 
was  suspended  and  therefore  the  Fireman's  Fund 
was  not  liable  because  the  interest  in,  and  title  to, 
the  insured  property  was  changed,  particularly  in 
view  of  the  fact  that  Fireman's  Fund  did  not  give  its 
consent  in  writing  within  sixty  days  next  following 
the  date  of  such  change  of  interest  or  title. 

Neither  my  clients  nor  I  would  be  averse  to  a  holding 
by  this  Court  that  there  was  liability,  not  only  upon  the 
policies  issued  by  the  plaintiffs,  but  likewise  by  the  Fire- 
man's Fund  Insurance  Co.,  and  that  the  loss  should  be 
apportioned  and  all  paid  to  Jim  Dandy  Markets,  Inc.,  be- 
cause Jim  Dandy  would  benefit  by  such  a  holding.  It  is 
admitted  that  the  cash  value  of  the  building  destroyed  by 
fire  is  the  sum  of  $32,476.92,  and  Jim  Dandy  could  then 
recover  that  amount  instead  of  $25,000.00,  but  the  under- 
signed, notwithstanding  the  fact  that  Jim  Dandy  would 
be  the  beneficiary  of  such  a  ruling,  has  not  urged  the 
proposition  because  I  am  not  convinced  that  the  proposi- 
tion has  merit,  and  I  feel  that  I  would  be  violating  my 
duty  as  an  officer  of  this  Court  if  I  urged  a  point  that  I 
believed  had  no  merit. 

Conclusion. 

It  is  therefore  respectfully  submitted  that  Jim  Dandy 
Markets,  Inc.,  at  the  time  of  the  destruction  of  the  build- 
ing by  fire,  was  the  sole  and  unconditional  owner  of  the 
building,  and  that  the  judgment  herein  should  be  affirmed. 

Respectfully  submitted, 

Harry  G.  Sadicoff, 
Attorney  for  Appellee^  Jim  Dandy  Markets,  Inc. 
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Statement  of  the  Case. 

On  and  prior  to  July  5,  1945,  appellant,  E.  F.  Smith, 
was  the  owner  of  a  certain  store  building  located  at  6801 
Atlantic  Boulevard,  Bell,  California.  This  building  was 
located  on  two  parcels  of  land  leased  by  Smith  under 
separate  leases,  one  parcel  from  Thomas  A.  McClenahan, 
administrator,  and  one  from  Charles  Kindig  and  wife. 
Each  of  the  leases  contained  substantially  the  same  clause, 
as  follows: 

'Tt  is  understood  that  the  improvements  now  on 
the  premises  are  the  property  of  the  lessee,  and  it  is 
agreed  by  the  lessor  that  these  and  all  other  improve- 
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ments  placed  on  sciid  property  during  the  term  of  this 
lease  by  lessee  shall  belong  to  the  lessee  and  may  be 
removed  by  him  at  the  expiration  of  said  term." 

On  July  5,  1945,  appellee,  Fireman's  Fund  Insurance 
Company,  executed  and  delivered  to  appellant,  E.  F.  Smith, 
its  policy  of  insurance  in  the  standard  form  provided  by 
the  California  Statutes,  insuring  him  against  loss  by  fire 
to  his  interest  in  the  above-referred-to  building  (among 
other  buildings)  to  an  amount  not  exceeding  $16,700. 
Among  the  standard  provisions  contained  in  the  aforesaid 
policy  was  the  following: 

"Unless  otherwise  provided  by  agreement  endorsed 
hereon  or  added  hereto  this  entire  policy  shall  be 
void,  ^<  *  *  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership." 

And  also  provided: 

"Unless  otherwise  provided  by  agreement  endorsed 
hereon  or  added  hereto  this  company  shall  not  be 
liable  for  loss  or  damage  occurring  *  *  *  while 
the  interest  in,  title  to  or  possession  of  the  subject 
of  insurance  is  changed,  excepting: — by  the  death 
of  the  insured;  a  change  of  occupancy  of  the  building 
without  material  increase  of  hazard;  and  transfer  by 
one  or  more  several  co-partners  or  co-owners  to  the 
others." 

On  July  1,  1943,  appellant  E.  F.  Smith  entered  into 
an  agreement  to  sul^lease  and  did  sublease  the  aforesaid 
premises  to  Jim  Dandy  Markets,  who  entered  into  posses- 
sion under  said  sublease.  This  sublease  was  part  of  trans- 
action involving  a  sale  (Smith  to  Jim  Dandy)  of  a  market 
business  conducted  in  numerous  locations  and  involving 
other  buildings  and  property.  [Deft.  Smith's  Ex.  A,  Tr. 
266,  195;  258,  27.] 


On  June  12,  1946,  appellant  E.  F.  Smith  entered  into  a 
supplemental  and  modified  agreement  with  Jim  Dandy 
Markets  by  the  terms  of  which  he  agreed  to  sell,  and  Jim 
Dandy  agreed  to  purchase  for  a  stipulated  consideration 
certain  of  the  properties  referred  to  in  the  first  agree- 
ment, and  as  part  thereof  agreed  to  deliver  and  did  deliver 
in  escrow  the  original  leases  above  referred  to,  together 
with  a  written  assignment  of  each  lease,  which  agree- 
ment further  provided  that  if  consent  to  said  assignment 
was  necessary  and  could  not  be  obtained  from  lessors  that 
the  original  subleases  were  to  continue  in  effect.  [Finding 
X,  Tr.  116,  fob  103.]  (Appellee  Jim  Dandy  Markets, 
Inc.  is  the  successor  in  interest  of  the  co-partnership 
known  as  Jim  Dandy  Markets.) 

Following  this  transaction,  and  on  or  about  July  19, 
1946,  Jim  Dandy  Markets  applied  to  and  procured  from 
appellants,  Central  Manufacturers'  Mutual  Insurance 
Company  and  Indiana  Lumbermen's  Mutual  Insurance 
Company,  California  Standard  fire  insurance  policies,  by 
the  terms  of  which  said  appellants  insured  Jim  Dandy 
Markets  against  loss  by  fire  from  the  19th  day  of  July, 
1946,  to  the  19th  day  of  July,  1949,  each  to  an  amount 
not  exceeding  $12,500,  on  the  aforesaid  building  located 
at  6801  Atlantic  Boulevard,  Bell,  California. 

On  the  14th  day  of  January,  1947,  the  aforesaid  build- 
ing was  destroyed  by  fire. 

At  the  time  of  said  fire,  Jim  Dandy  had  paid  all  sums 
due  under  said  agreement,  and  on  March  19,  1^47,  paid 
to  Smith  the  full  consideration  for  the  Atlantic  Boule- 
vard store.     [Finding  XI,  Tr.  118,  fob  105.] 


The  Issues. 

Appellants,  Central  Manufacturers'  Mutual  Insurance 
Company  and  Indiana  Lumbermen's  Mutual  Insurance 
Company,  commenced  action  for  declaratory  relief  against 
appellant,  E.  F.  Smith,  and  appellee,  Jim  Dandy  Markets, 
Inc.,  and  appellee,  Fireman's  Fund  Insurance  Company. 
In  said  Complaint,  after  alleging  the  executon  of  the  afore- 
mentioned policies  of  insurance,  the  plaintiffs  pleaded  the 
following  provision  from  the  California  Standard  fire  in- 
surance policy: 

''This  company  shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the  described 
property,  or  for  loss  by,  and  expenses  of,  removal 
from  the  premises  endangered  by  fire,  than  the  amount 
hereby  insured  bears  to  the  entire  insurance  covering 
such  property  whether  valid  or  not,  or  by  solvent  or 
insolvent  insurers." 

These  plaintiffs  also  alleged  the  loss  by  fire  of  Janu- 
ary 14,  1947,  and  prayed  for  a  declaration  of  the  rights 
and  duties  and  liabilities  of  plaintiffs  and  defendant  Fire- 
man's Fund  Insurance  Company  under  their  respective 
policies  of  insurance,  and  that  the  Court  declare  the  insur- 
able interests  of  defendant  Jim  Dandy  and  defendant  E. 
F.  Smith,  and  declare  whether  the  policy  of  defendant 
Fireman's  Fund  Insurance  Company  covered  the  premises 
described  in  said  Complaint  in  such  a  manner  that  the 
apportionment  of  loss  clause  above-cfuoted  in  plaintiff's 
policy  would  apply  and  be  effective.     [Tr.  9,  fol.  /.] 
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It  was  alleged  and  admitted  that  plaintiffs  were  respec- 
tively citizens  and  residents  of  the  State  of  Ohio  and  the 
State  of  Indiana,  and  that  all  three  defendants  were  citi- 
zens and  residents  of  the  State  of  California. 

To  this  Complaint  appellee  Fireman's  Fund  Insurance 
Company  answered,  denying  that  its  policy  was  in  force 
at  the  time  of  the  fire  and  affirmatively  pleading  that 
plaintiffs'  Complaint  failed  to  state  a  claim  against  it 
upon  which  the  relief  prayed  for,  or  any  relief,  could  be 
granted  against  it,  and  also  alleged  that  there  was  no 
justiciable  controversy  between  the  plaintiff's  and  defend- 
ant, and  that  the  only  controversy  to  which  this  appellee 
could  be  a  party  would  be  one  between  itself  and  Smith, 
both  citizens  and  residents  of  the  State  of  California  over 
which  the  Court  would  have  no  jurisdiction.  [Tr.  11, 
fol.  9.] 

Both  appellant,  Smith,  and  appellee,  Jim  Dandy  Mar- 
kets, Inc.,  likewise  answered  the  Complaint  of  the  plain- 
tiffs, and  defendant  E.  F.  Smith  filed  a  separate  cross- 
claim  against  defendant  Jim  Dandy  Markets,  praying  for 
reformation  of  the  aforesaid  agreement  of  June  12,  1946, 
and  for  declaration  by  way  of  reformation  that  the  said 
agreement  and  aforesaid  assignment  of  lease  did  not  con- 
vey, or  contract  to  convey,  to  Jim  Dandy  Markets  the 
aforesaid  building.  Jim  Dandy  Markets,  Inc.,  answered 
this  cross-claim  of  defendant  E.  F.  Smith,  praying  for 
dismissal  of  said  cross-claim :  and  appellee,  Jim  Dandy 
Markets,  Inc.,  likewise  filed  a  cross-claim  against  defend- 


ant,  E.  F.  Smith,  denying  the  right  of  E.  F.  Smith  to 
reformation  of  the  aforesaid  agreement  and  assignment, 
and  praying  that  the  rights  of  Jim  Dandy  Markets,  Inc., 
and  E.  F.  Smith  of  the  proceeds  of  any  amount  recov- 
ered against  Fireman's  Fund  Insurance  Company  be  fixed, 
determined,  and  adjudicated. 

Appellee,  Fireman's  Fund  Insurance  Company,  was  not 
made  a  party  to  either  of  these  cross-claims  or  to  any 
other  claim  than  the  one  alleged  in  the  Complaint  of 
plaintiffs,  Central  Manufacturers'  Mutual  Insurance  Com- 
pany and  Indiana  Lumbermen's  Mutual  Insurance  Com- 
pany. 

The  District  Court  found  that  in  accordance  with  the 
written  contracts  appellee,  Jim  Dandy  Markets,  Inc.,  was 
the  sole  and  unconditional  owner  of  the  building  at  the 
time  of  the  fire  within  the  meaning  of  the  conditions  of 
the  policies  of  plaintiffs,  and  that  plaintiffs'  liability  was 
not  diminished  by  reason  of  the  existence  of  the  policy 
previously  executed  and  delivered  by  appellee.  Fireman's 
Fund  Insurance  Company,  to  E.  F.  Smith,  and  that  the 
action  against  the  defendant  and  appellee,  Fireman's  Fund 
Insurance  Company,  be  dismissed. 
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ARGUMENT. 

While  appellants,  Central  Manufacturers'  Mutual  Insur- 
ance Company  and  Indiana  Lumbermen's  Mutual  Insur- 
ance Company,  have  apparently,  by  their  Brief,  wholly 
abandoned  the  case  upon  which  they  invoked  the  juris- 
diction of  the  District  Court  (said  Appellants'  Brief, 
p.  17),  and  have  sought  a  "new  hold,"  and  appellant, 
E.  F.  Smith,  has  never  stated  any  claim  against  appellee, 
Fireman's  Fund  Insurance  Company,  either  by  pleading 
or  statement,  all  of  said  appellants  have  appealed  from  the 
Judgment  dismissing  the  Complaint  as  against  the  appellee, 
Fireman's  Fund  Insurance  Company,  and  have  served 
upon  this  appellee  copies  of  their  Brief  in  this  Court, 
and  it  therefore  becomes  necessary  for  this  appellee  to 
answer  the  same. 

As  above  stated,  the  policies  issued  by  the  aforesaid 
appellants  insured  Jim  Dandy  Markets  against  loss  by  fire 
of  their  interest  in  the  subject  building  from  July  19, 
1946,  whereas  the  policy  of  appellee.  Fireman's  Fund  In- 
surance Company,  insured  appellant,  E.  F.  Smith,  against 
loss  by  fire  to  his  interest  in  said  building.  The  policies 
were  separate  contracts  on  separate  interests  between  sepa- 
rate parties,  and  it  is  well  settled  that  such  contracts 
do  not  operate  to  affect  the  indemnity  of  each  other,  and 
that  the  existence  of  the  policy  of  appellee.  Fireman's 
Fund,  had  no  effect  upon  the  indemnity  due  Jim  Dandy 
Markets,  Inc.,  from  its  insurers. 


''It  is  well  settled  that  there  is  no  right  of  contribu- 
tion among  insurers  whose  policies  contain  such  a 
clause.  Each  of  the  contracts  of  insurance  is  en- 
tirely separate  and  independent  of  all  the  others. 
Each  insurer  is  liable  directly  to  the  insured  for  its 
proportion  of  the  loss,  and  the  insured  can  recover 
from  any  insurer  only  such  proportion  of  the  loss  as 
it  is  liable  for  under  the  terms  of  its  policy.  The 
payment  by  one  of  such  insurers  of  a  larger  amount 
than  it  is  bound  to  pay  in  no  way  affects  the  liability 
of  the  other  insurers  for  their  proportion  of  the  loss, 
and  gives  the  party  so  paying  no  right  to  recover  the 
excess  so  paid  from  the  other  insurers.  (See  4 
Cooley's  Briefs  on  Law  of  Insurance,  sees.  3099, 
3108,  3862;  Hanover  Fire  Ins.  Co.  v.  Brown,  77  Md. 
64  [39  Am.  St.  Rep.  386,  25  Atl.  989,  27  Atl.  314]  ; 
Good  V.  Buckeye,  etc.  Co.,  43  Ohio  St.  394  [2  N. 
E.  420].)" 

Fireman  s  Fund  ct  al.  v.  Palatine  Ins.  Co.,  et  al., 
150  Cal.  252,  at  p.  256,  88  Pac.  907. 

See,  also: 

Fid.  &  Cas.  Co.  of  N.  V.  v.  Fireman's  Fund  Indent. 
Co.,  38  Cal.  App.  2d  1,  at  p.  4,  100  P.  2d  364; 

Hager  v.  Hanover  F.  Inc.  Co.,  64  Fed.  Supp.  949 
at  p.  952; 

Newark  F.  Ins.  Co.  v.  Tnrk,  6  F.  2d  533. 

The  authorities  to  the  foregoing  rule  of  law  are  legion, 
but  in  view  of  the  remarkable  position  taken  by  appel- 
lants, Central  Manufacturers'  Mutual  Insurance  Company 


—9— 

and  Indiana  Lumbermen's  Mutual  Insurance  Company, 
in  their  Brief,  we  deem  it  unnecessary  to  cite  further  au- 
thorities.    On  page  17  of  said  appellants'  Brief  they  say: 

"With  reference  to  the  decision  of  the  Honorable 
District  Court  that  the  loss  by  reason  of  the  destruc- 
tion of  said  building  by  fire  is  not  apportionable  be- 
tween the  plaintiffs  and  the  defendant  Fireman's  Fund 
Insurance  Company  [R.  p.  130],  counsel  for  appel- 
lants Central  Manufacturers'  Mutual  Insurance 
Company  and  Indiana  Lumbermen's  Mutual  Insur- 
ance Company  do  not  contend  that  the  loss  should  be 
apportioned  by  virtue  of  the  pro  rata  clauses  of  the 
respective  policies." 

Yet,  not  withstanding  this  bald  admission,  the  said  ap- 
pellants assign  as  one  of  their  Specifications  of  Error 
that  the  Trial  Court  erred  in  adjudging  that  the  loss  to 
defendant,  Jim  Dandy  Markets,  Inc.,  was  not  apportion- 
able between  said  appellants  and  appellee,  Fireman's  Fund 
Insurance  Company. 

Since  the  only  issue  made  by  any  of  the  parties  to 
this  action  against  appellee.  Fireman's  Fund  Insurance 
Company,  was  the  issue  raised  b}'  the  Complaint  of  ap- 
pellants, Central  Manufacturers'  Mutual  Insurance  Com- 
pany and  Indiana  Lumbermen's  Insurance  Company,  and 
this  appellee's  Answer  thereto  on  the  question  of  appor- 
tionment, this  appellee  should  probably  conclude  its  Brief 
here.  However,  appellants  Ivdve  so  persistently  attempted 
to  mend  their  hold  that  as  a  matter  of  precaution  this  ap- 
pellee will  proceed  further  in  outlining  its  position. 
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Appellee   Fireman's    Fund    Insurance    Company    Was 
Not  Liable  to  Any  of  the  Parties. 

E.  F.  Smith  was  the  owner  of  the  building  in  question 
on  July  5,  1945,  on  which  date  appellee  Fireman's  Fund 
Insurance  Company's  policy  was  executed  and  delivered, 
and  continued  to  be  such  owner  up  to  June  27,  1946. 
[Findings  of  Fact  XVI,  Tr.  122,  fob  108.] 

On  June  12,  1946,  appellant  E.  F.  Smith  entered  into 
an  agreement  whereby  he  agreed  to  sell  and  assign  to  the 
predecessor  of  appellee,  Jim  Dandy  Markets,  Inc.,  the 
lease  to  the  property  upon  which  the  said  building  was 
erected,  and,  on  June  27,  1946,  delivered  in  escrow  the 
said  leases  and  assignment  thereto. 

The  agreement  was  meticulous  in  pointing  out  that 
the  intent  was  to  assign  the  leases  which  had  previously 
been  the  subject  of  subleases.  [Tr.  67,  fol.  61 ;  69,  fol. 
63;  71,  fol.  64.] 

The  Court  so  found.  [Findings  XYl  and  XMI,  Tr. 
122,  fol.  108.] 

That  the  assignment  of  the  leases  carried  with  it  the 
interest  of  the  assignor  in  the  building  is  without  question, 
and,  indeed,  appellants  make  no  substantial  argument 
against  this  proposition. 

See: 

15  Cal.  Jur.  752; 

Methodist  Episcopal  Church  i\  Seit^,  74  Cal.  287, 
15  Pac.  839; 
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Beckwick  V.  Mecham,  26  Cal.   2d  92,   156  P.  2d 

Chapman  v.  Great  IV astern  Gypsum  Co.,  216  Cal. 
420,  14  P.  2d  758. 

The  Trial  Court  likewise  found  that  the  written  agree- 
ments, consisting  of  the  contract  and  the  assignments 
of  the  lease,  constituted  the  entire  agreements  between  the 
parties  thereto,  that  is,  Smith  and  Jim  Dandy  Markets, 
and  that  the  agreements  correctly  expressed  the  intention 
of  the  parties  thereto,  and  that  there  was  no  mistake, 
either  mutual  or  otherwise,  in  the  drafting  of  said  agree- 
ments.    [Tr.  123,  fols.  108,  109.] 

Inasmuch  as  appellee,  Jim  Dandy  Markets,  Inc.,  has 
gone  into  this  phase  thoroughly  in  its  Brief,  we  will  not 
burden  this  discussion  further,  other  than  to  state,  as  the 
Trial  Court  found,  that  there  was  not  an  iota  of  testimony 
to  show  that  the  written  instruments  did  not  correctly  evi- 
dence the  agreement  and  intention  of  the  parties.  [See 
Trial  Court's  Decision,  Tr.   103-105,  fols.  90-93.] 

At  the  time  the  building  was  destroyed  by  fire  on 
January  14,  1947,  appellee,  Jim  Dandy  Markets,  Inc.,  and 
its  predecessors  had  paid  to  appellant  Smith  all  payments 
required  to  be  made  under  the  provisions  of  their  agree- 
ment and  under  the  escrow  instructions,  and  were  in 
possession  of  the  building,  and  shortly  after  the  fire,  in 
March,  1947.  paid  to  the  said  E.  F.  Smith  in  full  all  sums 
due  or  to  become  due  on  account  of  the  contract  to  pur- 
chase said  building.     [Findings  XI,  Tr.  118-119,  fol.  105.] 
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Within  the  meaning  of  the  sole  and  unconditional 
ownership  clause  in  the  policies  Jim  Dandy  Markets,  Inc., 
were  at  the  time  of  the  hre  the  sole  and  unconditional 
owners  of  this  building,  and,  conversely,  appellant  E.  F. 
Smith  was  not  the  sole  and  unconditional  owner. 

Kavanaugh  v.  The  Franklin  F.  Ins.  Co.,  185  Cal.. 
307,  197  Pac.  99: 

McCollough  v.  Home  Ins.  Co.  of  N.  Y.,  155  Cal. 
659,  102  Pac.  815. 

Although  appellant  E.  F.  Smith  was  the  sole  and  un- 
conditional owner  of  the  property  involved  at  the  time 
the  policy  of  appellee.  Fireman's  Fund  Insurance  Com- 
pany, was  executed  and  delivered,  he,  by  his  voluntary 
act,  subsequent  to  the  issuance  of  the  policy  and  prior 
to  the  fire,  changed  that  interest  by  contract  with  Jim 
Dandy  Markets,  and,  consequently,  at  the  time  of  the  fire 
said  policy  was  suspended  and  there  was  no  liability  to 
Smith. 

Sharman  v.  CoutinenUil  Ins.  Co.,  167  Cal.  117,  138 
Pac.  708; 

Brickell  v.  Atlas  Assuv.  Co.,  Ltd.,  10  Cal.  App.  17, 
101   Pac.   16; 

Wootton  Hotel  Corp.  v.  Northern  Assur.  Co.,  Ltd., 
155  F.  2d  988; 

Gawecki  v.  General  Ins.  Co.,  \67  F.  2d  894  (9th 
Cir.). 

Appellant  E.  F.  Sjnith  suffered  no  loss  by  reason  of 
this  fire  since  the  entire  loss  fell  upon  the  vendee  (Cal. 
Civil   Code,   Sec.    1742),  and  since  the  vendee  had  com- 
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plied  with  all  the  conditions  of  its  agreement,  and  subse- 
quent to  the  fire  had  paid  the  vendor  the  full  considera- 
tion agreed  to  be  paid. 

Consequently,  since  the  contract  is  a  personal  contract 
and  no  privity  exists  between  appellee  and  appellants,  in- 
surance companies,  and  this  appellee  has  denied  liability 
to  E.  F,  Smith,  there  is  no  necessity  for  discussing  what 
application  as  between  the  vendor  and  the  vendee  would 
be  made  of  any  monies  that  might  have  been  collected 
by  appellant,  E.  F.  Smith,  from  this  appellee. 

Appellee,  Fireman's  Fund  Insurance  Company,  respect- 
fully submits  that  the  District  Court  did  not  err  in  dis- 
missing it  from  this  action. 

E.  Eugene  Davis, 

W.    W.    HiNDMAN, 

Attorneys  for  Appellee,  Fireman's  Fund  Insurance 
Company. 
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REPLY    BRIEF    OF    APPELLANT    SMITH    TO 
BRIEF  OF  JIM  DANDY  MARKETS,  INC. 

Appellant  Smith  wishes  to  point  out  that  the  conclusions 
in  Point  I  and  Point  II  made  by  appellee  Jim  Dandy 
Markets  are  not  justified  by  the  facts  in  the  case  now 
before  the  Court,  and,  as  applied  to  such  facts,  the  cases 
cited  do  not  support  such  conclusions. 
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POINT  I. 

As  treated  by  Jim  Dandy  Markets,  an  assignment  of  a 
lease  in  "the  usual  form  used  by  lawyers"  always  and 
without  any  exception  carries  with  it  any  and  all  rights 
the  lessee  might  have  in  a  building  situated  on  the  land 
covered  by  the  lease,  and  this  without  regard  to  the  in- 
tention of  the  parties  as  ascertained  from  the  entire  trans- 
action. This  result  is  reached  on  the  erroneous  premise 
that  the  assignment  made  by  appellant  Smith  to  Jim  Dandy 
Markets  can  be  separated  from  the  agreements,  subleases, 
other  documents,  and  other  evidence  that  the  building  was 
not  a  part  of  the  subject  matter  of  the  sale  to  Jim  Dandy 
Markets.  The  true  rule  is  that  the  entire  transaction 
must  be  considered  in  determining  the  intention  of  the 
parties,  as  fully  discussed  in  appellant  Smith's  Opening 
Brief  beginning  on  page  14. 

The  case  of  Methodist  Episcopal  Church  v.  Seitz,  74 
Cal.  287,  15  Pac.  839,  relied  on  by  appellee  Jim  Dandy 
Markets,  supports  the  true  rule  and  the  Court's  decision 
is  based  on  a  determination  of  what  the  parties  intended, 
arrived  at  after  full  consideration  of  all  elements  pertinent 
to  a  determination  of  the  intention.  Immediately  follow- 
ing the  quotation  printed  in  Jim  Dandy's  Markets'  Brief, 
the  Court  says: 

''We  do  not  think  this  was  the  intention  of  the 
parties.  It  seems  to  us  that  they  intended  to  transfer 
the  ownership  of  the  building,  and  that  the  assign- 
ment does  not  defeat  this  intention." 

and  again, 

'This  was  the  practical  construction  of  the  parties, 
including  the  defendant;  for  he  joined  with  plaintiff 
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in  appointing  appraisers  preparatory  to  purchasing 
from  plaintiff  the  ownership  which  he  now  says  plain- 
tiff never  had.'' 

By  posing  questions  of  why  Smith  did  not  demand  rent 
and  whether  any  reasonable  man  would  accept  bare  land 
without  a  building,  Jim  Dandy  Markets  admits  the  perti- 
nence of  the  intention  of  the  parties — it  seeks  to  find  the 
intention  from  the  answers  which  such  questions  suggest, 
instead  of  an  examination  of  the  entire  transaction  as  is 
done  in  Smith's  Opening  Brief. 

The  questions  might  be  answered  by  a  question — would 
any  reasonable  man  convey  title  to  two  buildings,  one 
worth  $32,000.00  and  the  other  of  comparable  value,  for 
no  compensation  whatever?  This  question  is  predicated  on 
the  fact  that  the  value  of  the  buildings  never  entered  into 
the  price  negotiations  and  other  facts  pointed  out  in  ap- 
pellant Smith's  Opening  Brief. 

There  are  some  additional  facts  showing  that  no  com- 
pensation was  paid  for  the  building.  The  Supplementary 
and  Modified  Agreement  provided  for  the  consummation 
of  the  contract  as  to  the  Atlantic  Market  on  the  payment 
of  $27,300.00  [R.  70].  At  the  time  of  the  fire  there 
remained  unpaid  the  sum  of  $21,700.00  which  was  paid 
by  the  proceeds  of  the  fire  insurance  on  the  fixtures,  $20,- 
000.00,  and  a  check  of  Jim  Dandy  Markets  for  $1,700.00 
[R.  205].  Since  fixtures  and  equipment  are  not  insured 
at  their  face  value  and  a  fire  policy  does  not  cover  good 
will  or  other  values  of  a  going  business,  the  deduction  is 
inescapable  that  the  $27,300.00  was  the  agreed  value  of 
the  Atlantic  Market  not  including  the  building  worth  in 
excess  of  $32,000.00. 


The  intention  is  clearly  to  assign  only  the  ground  lease 
and  not  to  transfer  a  building  which  because  of  the  agree- 
ment is  personal  property  and  which  building  was  not 
listed  in  the  inventory  [R.  207]  of  personal  property 
transferred  under  the  contract.  By  analyzing  the  trans- 
action and  determining  the  intention  of  the  parties  as  was 
done  by  the  Supreme  Court  of  California  is  the  case  of 
Methodist  Episcopal  Church  v.  Seitz,  cited  above,  the  as- 
signment of  the  ground  lease  by  Smith  to  Jim  Dandy 
Markets  did  not  convey  the  title  to  the  building  belonging 
to  Smith. 

POINT  11. 

Under  this  Point  Jim  Dandy  Markets  relies  on  the  gen- 
eral principle  that  a  mistake  must  be  mutual  and  cites  au- 
thorities to  establish  that  general  principle,  but  to  no  other 
effect.  They  are  no  help  in  determining  the  mutuality  of 
the  mistake  in  the  present  case. 

In  the  case  of  Meyerstein  v.  Burke,  193  Cal.  105,  222 
Pac.  810,  the  Court  points  out  that  the  record  discloses 
a  ''hopeless  conflict  in  the  testimony"  and  that  under 
such  conditions  the  reviewing  Court  will  not  re-examine 
the  evidence  but  will  accept  the  findings  made  by  the  Trial 
Court.  The  Trial  Court  found  no  mutual  mistake  was 
made  and  that  any  mistake  made  by  the  plaintiff  was 
neither  known  to  nor  suspected  by  the  defendants.  A  con- 
clusion of  law  from  such  specific  findings  is  of  no  help 
in  determining  the  mutuality  of  the  mistake  from  the  evi- 
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dence  in  the  case  now  before  the  Court,  which  evidence 
is  undisputed  and  without  contradiction. 

Likewise  in  the  case  of  Harding  v.  Robinson,  17 S  Cal. 
534,  541,  166  Pac.  808,  the  Court  points  out  that  not 
only  the  findings  but  the  complaint  is  "inefficient  and  in- 
efficacious" to  support  a  judgment  on  the  ground  of  mis- 
take. The  Court  then  enumerates  the  various  types  of  mis- 
take, including  that  defined  in  Section  1640  of  the  Civil 
Code  that  ''when,  through  fraud,  mistake,  or  accident,  a 
written  contract  fails  to  express  the  real  intention  of 
the  parties,  such  intention  is  to  be  regarded,  and  the  errone- 
ous part  of  the  writing  disregarded."  This  is  the  exact 
position  taken  by  appellant  Smith.  The  transaction  from 
the  beginning  established  the  subject  matter  as  the  fix- 
tures and  equipment  which  were  to  be  transferred  from 
Smith  to  Jim  Dandy  Markets.  In  no  instance  was  any 
building  mentioned  as  being  sold  or  the  title  transferred 
to  Jim  Dandy  Markets.  The  leases  and  subleases  speci- 
fically and  by  their  nature  recognized  the  title  in  Smith. 
If  title  of  the  Atlantic  Market  building  is  transferred  to 
Jim  Dandy  Markets,  it  is  only  so  on  the  theory  that  an 
assignment  in  ''the  usual  form  used  by  lawyers"  trans- 
ferred the  building  by  operation  of  law  and  not  because 
the  assignment  said  that  the  building  was  transferred. 

Since  the  building  was  never  mentioned  in  any  of  the 
negotiations  or  documents  as  a  part  of  the  subject  matter 
being  transferred  and  since  its  value  was  not  an  element 
in  fixing  the  sale  price,  one  of  two  deductions  must  of 


necessity  follow ;  either  the  mistake  was  mutual  and  neither 
Smith  nor  Jim  Dandy  Markets  intended  to  convey  the 
building;  or  Jim  Dandy  Markets  knew  or  suspected  that 
Smith  was  mistaken  when  he  signed  the  documents  which 
would  have  the  legal  effect  of  transferring  the  building. 

The  evidence  of  mistake  on  the  part  of  Smith  is  direct 
from  himself  and  his  agents  and  is  overwhelmingly  sup- 
ported by  all  documents  and  the  related  facts.  It  is  in- 
conceivable that  any  of  the  Jim  Dandy  partners  or  agents 
could  have  participated  as  they  did  in  the  transaction  with- 
out being  under  the  same  mistake.  If  they  were  not  mis- 
taken— they  were  negotiating  to  buy  the  building,  but 
kept  it  a  secret  from  Smith.  By  keeping  it  secret  they 
disclosed  not  only  that  they  "suspected"  Smith's  mistake 
but  that  they  knew  it  and  were  deliberately  withholding 
the  information  from  him  so  that  he  would  sign  the  docu- 
ment including  the  assignment  without  realizing  that  the 
building  was  to  be  considered  as  one  of  the  items  trans- 
ferred to  Jim  Dandy  Markets.  This  is  certainly  within 
the  perview  of  the  California  law  of  what  constitutes  a 
mutual  mistake. 

Logically  the  mistake  was  mutual  or  known  or  sus- 
pected by  Jim  Dandy  Markets.  However,  Jim  Dandy 
Markets  offered  the  Court  not  one  word  of  testimony  or 
evidence  to  sustain  its  position  or  to  overcome  the  obvious 
and  logical  deductions. 
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REPLY  BRIEF  OF  APPELLANT  SMITH  TO 
BRIEF  OF  FIREMAN'S  FUND  INSURANCE 
COMPANY. 

Appellee  Fireman's  Fund  Insurance  Company  accepts 
the  findings  and  judgment  of  the  Trial  Court  that  the 
building  was  transferred  to  Jim  Dandy  Markets,  and,  on 
that  premise  argues  that,  because  of  the  change  in  inter- 
est, its  policy  was  suspended  and  there  was  no  liability  to 
Smith.  This  requires  no  answer  as  it  completely  ignores 
the  questions  before  this  Court. 

If  this  Court  determines  that  Smith  did  not  transfer 
the  building,  and  the  Fireman's  Fund  Insurance  Company 
then  refuses  to  recognize  its  liability,  Smith  will  have 
to  take  such  action  as  the  conditions  warrant. 

In  the  meanwhile  the  Fireman's  Fund  Insurance  Com- 
pany is  a  party  to  this  action  and  will  be  bound  as  to  any 
facts  adjudicated. 

Conclusion. 

The  judgment  should  be  reversed  and  judgment  entered 
by  this  Court  that  the  building  in  question  belonged  to 
appellant  Smith  at  the  time  of  the  fire. 

Respectfully  submitted, 

Clyde  Thomas, 
Milan  Medigovk  h, 

Attorneys  for  Appellant  E,  F.  Smith. 
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No.  11982 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Central  Manufacturers'  Mutual  Insurance  Com- 
pany, and  Indiana  Lumbermen's  Mutual  Insurance 
Company, 

Appellants, 


vs. 


Jim  Dandy  Markets,  Inc.,  a  Corporation;  Fireman's 
Fund  Insurance  Company,  a  Corporation;  and  E.  F. 
Smith, 

Appellees. 


Reply  Brief  of  Appellants,  Central  Manufacturers' 
Mutual  Insurance  Company  and  Indiana  Lum- 
bermen's Mutual  Insurance  Company,  to  Appellee 
Fireman's  Fund  Insurance  Company's  Brief. 


Reply  to  Argument  That  Appellee  Fireman's  Fund 
Insurance  Company  Was  Not  Liable  to  Any  of 
the  Parties. 

As  appears  from  the  record,  E.  F.  Smith,  one  of  the 
defendants  below,  by  a  separate  appeal,  appeals  from  the 
decision  of  the  Honorable  District  Court  that  all  right,  title 
and  interest  of  said  E.  F.  Smith  to  the  leasehold  described 
in  said  assignment,  including  all  the  right  that  defendant 
E.  F.  Smith  had  to  the  building  destroyed  by  fire,  was 
conveyed  to  Jim  Dandy  Markets,  Inc.  by  the  assignment 
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of  lease  dated  June  27,  1946,  and  that  there  was  no  show- 
ing of  mutual  mistake  or  of  any  mistake  in  the  execution 
of  said  assignment. 

If  the  contentions  advanced  by  appellant  E.  F.  Smith 
prevail  and  it  is  ultimately  determined  that  the  insured 
premises  did  not  pass  by  the  assignment,  then  it  is  obvious 
that  the  measure  of  damages  adopted  by  the  Honorable 
Trial  Court  in  allowing  recovery  in  favor  of  the  Jim 
Dandy  Markets,  Inc.  against  appellants  Central  Manufac- 
turer's Mutual  Insurance  Company  and  Indiana  Lumber- 
men's Mutual  Insurance  Company  for  the  full  amount  of 
the  value  of  the  building,  is  incorrect,  and  recovery  must  be 
limited  to  the  value  of  the  use  and  occupancy  of  the  build- 
ing during  such  time  as  Jim  Dandy  Markets,  Inc.  (these 
appellants'  insured)  had  the  right  to  occupy  said  building 
under  the  lease,  or  certainly,  at  most,  the  loss  and  damages 
sustained  by  the  insured  by  being  deprived  of  the  right  of 
occupancy  resulting  from  the  fire. 

This  would  be  so,  although  the  appellants'  insured,  Jim 
Dandy  Markets,  Inc.,  had  no  interest  or  claim  to  the  in- 
surance collectible  by  the  owner,  E.  F.  Smith  from  appel- 
lee. Fireman's  Fund  Insurance  Company. 

On  the  other  hand,  if  the  decision  of  the  Court  below 
that  the  building  did  pass  by  the  assignment  of  the  lease 
is  correct,  as  pointed  out  in  these  appellants'  Opening 
Brief,  no  dispute  exists  that  the  leases  were  not  delivered 
from  escrow  and  the  title  did  not  pass  from  defendant 
E.  F.  Smith  to  Jim  Dandy  Markets,  Inc.  until  March  19, 
1947,  although  the  fire  which  destroyed  the  premises  oc- 
curred on  January  14,  1947. 

Thus,  the  appellants,  Central  Manufacturers'  Mutual 
Insurance   Company   and   Indiana   Lumbermen's    Mutual 


Insurance  Company,  contend,  on  the  authorities  cited  in 
their  Opening  Brief,  that  E.  F.  Smith  did  have  an  insur- 
able interest  at  the  date  of  the  fire. 

Counsel  for  appellants  do  not  believe  that  the  force  of 
these  decisions  is  overcome  by  the  citation  of  appellee  of 
cases  holding  that  a  conditional  vendee  has  an  insurable 
interest,  which  is  not  defeated  by  the  so-called  ''sole  and 
unconditional''  clause  of  standard  California  fire  insurance 
policies. 

Counsel  for  appellee.  Fireman's  Fund  Insurance  Com- 
pany, has  correctly  quoted  on  page  2  of  its  brief,  the  pro- 
visions of  the  California  standard  form  fire  insurance 
policies  contained  in  both  the  policies  of  appellants  and 
appellee  w^ith  reference  to  sole  and  unconditional  owner- 
ship, it  being  provided  under 

"Matters  Avoiding  Policy:  ^h  *  *  Unless 
otherwise  provided  by  agreement  endorsed  hereon  or 
added  hereto,  this  entire  policy  shall  be  void,  *  "^  * 
(b)  if  the  interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership    *     *     *." 

Also  under 

"Matters  Suspending  Insurance:  Unless  other- 
wise provided  by  agreement  endorsed  hereon  or  added 
hereto  this  Company  shall  not  be  liable  for  loss  or 
damage  occurring,  "^^  *  "^  (g)  while  the  interest 
in,  title  to  or  possession  of  the  subject  of  insurance 
is  changed  excepting: — (1)  by  the  death  of  the  in- 
sured; (2)  a  change  of  occupancy  of  building  without 
material  increase  of  hazard;  and  (3)  transfer  by  one 
or  more  several  copartners  or  coowners  to  the  others." 


The  foregoing  provisions  appear  to  be  subject  to  two 
important  principles  of  law.  A  policy  of  fire  insurance 
is  held  not  to  be  voided  or  invalid  where  the  change  of 
ov/nership  occurs  after  the  issuance  of  the  policy. 

It  will  be  noted  that  the  appellee,  Fireman's  Fund  In- 
surance Company's  policy  was  issued  on  the  10th  day  of 
June,  1945,  whereas  the  defendant  E.  F.  Smith  and  Jim 
Dandy  Markets,  Inc.  did  not  enter  into  the  agreement 
for  the  sale  of  the  fixtures,  machinery  and  equipment,  nor 
execute  the  assignment  of  the  lease  until  June  12,  1946. 

The  case  of  A.  Foristiere  v.  Aetna  Insurance  Co.,  209 
Cal.  92,  holds  that  the  invalidity  of  a  fire  insurance  policy 
cannot  be  claimed  because  the  interest  of  the  insured  in 
the  property  is  not  ^'unconditional  and  sole  ownership," 
where  the  change  in  ownership  occurred  after  the  issuance 
of  the  policy. 

As  to  the  construction  of  the  provisions  providing  for 
suspension  of  the  insurance  while  the  interest  in,  title  to  or 
possession  of  the  subject  of  insurance  is  changed,  it  will 
be  noted  that  there  was  no  change  in  possession  or  occu- 
pancy of  the  building  subsequent  to  the  issuance  of  appel- 
lee Fireman's  Fund  Insurance  Company's  policy,  since 
Jim  Dandy  Markets,  Inc.  was  wholly  in  possession  of  the 
building  under  the  pre-existing  leases  at  the  time  the  in- 
surance was  written,  nor  can  title  be  said  to  have  changed 
since  it  remained  in  E.  F.  Smith  until  compliance  with 
the  terms  of  the  escrow  by  Jim  Dandy  Markets,  Inc., 
which  as  has  been  seen  was  subsequent  to  the  fire. 

In  the  case  of  Vierncisel  v.  Rhode  Island  Ins.  Co.,  77 
Cal.  App.  2d  229  (175  P.  2d  63),  it  was  held  that  where 
the  day  before  the  property  was  destroyed  by  fire,  the 
vendor  had  placed  the  deed  in  escrow  and  the  vendee  had 
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the  right  to  complete  the  terms  of  escrow  and  thus  be- 
come entitled  to  acquire  the  property  that  the  insured  ven- 
dors were  the  sole  and  unconditional  owners  of  the  prop- 
erty at  the  time  of  the  fire. 

The  Court  cited  with  approval  in  the  above  case,  the 
case  of  Pomeroy  v.  Aetna  Insurance  Co.,  86  Kan.  214 
(120  Pac.  344),  holding  that  the  right  to  recover  on  a  fire 
insurance  policy  is  not  forfeited  because  a  deed  is  placed 
in  escrow  awaiting  the  delivery  thereof  to  the  vendee. 

Other  cases  holding  that  the  execution  of  a  deed  and 
the  deposit  of  the  same  in  escrow,  to  be  delivered  upon 
the  performance  of  certain  conditions  to  the  escrow,  effects 
no  change  in  ''interest"  within  the  meaning  of  conditions 
in  standard  fire  policies  providing  for  suspension  of  in- 
surance while  the  interest  in,  title  to  or  possession  of  the 
subject  of  insurance  is  changed. 

Moore  v.  St,  Paul  F,  &  M.  Ins.  Co.,  176  Iowa,  549 
(156  N.  W.); 

Ellis  V.  Home  Ins.  Co.,  108  Kan.  467   (196  Pac. 
598); 

Fuller  V.  United  States  F.  Ins.  Co.,  117  Kan.  282 
(231  P.  2d  53); 

Philadelphia  U nderzvr iters'  Agency  v.  Moore,  229 
S.  W.  490. 

If  the  Honorable  District  Court  properly  determined 
that  defendant  and  appellee  E.  F.  Smith  had  no  insiirable 
interest  in  the  premises  destroyed  by  fire,  the  appellants 
are  obviously  liable  for  the  full  amount  of  their  policies. 


It  is  respectfully  submitted,  however,  that  if  the  insur- 
ance afforded  by  the  appellee,  Fireman's  Fund  Insurance 
Company,  was  in  effect  and  collectible,  that  it  should  be  so 
adjudged  and  applied  to  the  purchase  price  of  the  building 
and  leases,  reducing  by  that  amount  the  loss  of  appellants' 
insured,  which  they  are  called  upon  to  pay,  and  this  appears 
to  follow  on  principles  of  subrogation,  regardless  of  the 
fact  that  appellants'  insured,  Jim  Dandy  Markets,  Inc., 
generously  makes  no  claim  for  such  payments. 

Respectfully  submitted, 

Thomas  P.  Menzies  and 
Harold  L.  Watt, 
By  Harold  L.  Watt, 

Attorneys  for  Central  Manufacturers'  Insurance  Company 
and  Indiana  Lumbermen's  Insurance  Company. 
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PETITION  FOR  REHEARING  BY  APPELLANT 

SMITH. 


To  the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  the  Judges  Thereof: 
Comes  now  E.  F.  Smith,  the  appellant  in  the  above  en- 
titled cause,  and  presents  this,  his  petition,  for  a  rehearing 
of  the  above  entitled  cause,  and,  in  support  thereof,  re- 
spectfully shows: 
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I. 

Appellant  Smith  Is  Entitled  to  a  Decision  on  the 

Equities. 

Reformation  of  an  instrument  is  an  equitable  function 
and  a  favorite  exercise  of  equity  jurisdiction.  (10  Cal. 
Jur.,  Sec.  30,  p.  489.)  The  California  Code  emphasizes 
the  equitable  nature  of  the  procedure  by  directing  that 
''for  the  purpose  of  revising  a  contract,  it  must  be  pre- 
sumed that  all  the  parties  thereto  intended  to  make  an 
equitable  and  conscientious  agreement."  (Cal.  Civil  Code 
3400— Appellant  Smithes  Opening  Brief,  p.  22.) 

Courts  of  equity  were  created  for  the  purpose  of  giving 
relief  from  inequitable  and  unconscientious  results  arising 
from  the  strict  application  of  the  law. 

Appellant  Smith  is  seeking  equitable  relief  from  the 
application  of  a  rule  of  law  by  which  the  title  to  a  build- 
ing worth  more  than  $32,000.00  was  transferred  without 
any  compensation,  even  though  the  building  was  never 
considered  by  anyone.  It  was  never  once  mentioned  in  any 
of  the  negotiations  or  in  any  of  the  written  documents,  not 
even  the  assignment. 

Appellant  Smith  is  entitled  to  a  decision  on  the  equities 
of  the  case,  which,  it  is  resi)ectfully  submitted,  the  court's 
opinion  does  not  do  but  merely  recites  and  gives  effect 
to  the  rule  of  law  from  which  appellant  Smith  is  seeking 
relief  in  this  equitable  action. 
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II. 

The  Opinion  Is  Mistaken  as  to  the  Issue. 

The  court,  in  its  opinion,  reaches  the  conclusion  that 
Smith  had  ''conveyed  the  building"  to  Jim  Dandy  Mar- 
kets at  the  time  of  the  fire.  It  supports  this  conclusion 
by  a  recital  of  and  reference  to  several  incidents,  all  of 
which  hinge  on  a  ''transfer"  of  the  ''building"  from  Smith 
to  Jim  Dandy  Markets  as  a  necessary  and  essential  part 
of  the  entire  transaction.  No  consideration  whatever  is 
given  to  a  transfer  of  the  title  to  the  building. 

The  only  issue  submitted  by  Smith  is  that  there  was 
no  transfer  of  nor  intention  to  transfer  title  to  the  build- 
ing. He  at  no  time,  before  or  since  the  fire,  asserted  or 
claimed  any  right  to  disturb  the  use  and  occupancy  of 
the  building  by  Jim  Dandy  Markets  as  specifically  and 
directly  established  in  the  agreements.  The  question  be- 
fore the  court  is  whether  Smith  intended  to  convey  his 
title  to  the  building.     No  other  issue  is  submitted. 

The  building  had  already  been  transferred  to  Jim  Dandy 
Markets  which  was  and  had  been  in  possession  of  it  for 
nearly  a  year  at  the  time  of  the  supplementary  and  modi- 
fied agreement.  Following  the  consummation  of  the  sup- 
plementary and  modified  agreement  and  up  to  and  at 
the  time  of  the  fire,  Jim  Dandy  was  still  in  possession  of 
the  building.  Its  status  was  established  in  a  document 
executed  in  consummation  of  the  original  agreement  and 
entitled  "Sublease."  [Record  193.]  This  document  sub- 
leased the  real  property  and  by  its  terms  declared  the 
building  to  belong  to  Smith.  [Record  197,  199.]  It  was 
to  run  for  the  unexpired  term  of  the  land  leases,  includ- 
ing the  time  covered  by  options  of  renewal  [Record  198] 
for   a   period   not   exceeding   ten   years.      [Record    200.] 


Thus  the  ''building"  had  already  been  conveyed  and  trans- 
ferred for  a  period  of  ten  years,  and  Smith  had  no  right 
to  remove  or  otherwise  interfere  with  its  use  and  oc- 
cupancy by  Jim  Dandy  Markets  prior  to  the  termination 
of  that  term. 

The  issue  is  only  as  to  the  transfer  of  the  title  to  the 
building. 

III. 

The  Facts  Do  Not  Support  a  Conclusion  That  Smith 

Intended  to  Convey  Title  to  the  Building. 

The  facts  to  which  reference  is  made  by  the  court  are 
not  pertinent  to  and  do  not  support  a  conclusion  that 
Smith  intended  to  convey  the  title  to  the  building. 

Thus  the  court  states  that  the  purpose  of  the  agree- 
ment could  not  be  attained  through  the  transfer  of  the 
land  and  equipment  but  not  the  store  building.  The  title 
to  the  land  was  not  transferred  and  could  not  be  by  the 
parties  involved.  The  use  and  occupancy  of  the  store 
building  coincided  with  the  right  to  use  and  occupy  the 
land.  The  ownership  of  the  title  to  the  building  by  Smith 
was  no  more  disturbing  than  was  the  ownership  of  the  title 
of  the  land  by  the  landlord. 

The  reservation  of  the  right  to  remove  the  building 
at  the  termination  of  the  lease  did  not  plunge  the  agree- 
ment into  inconsistency  and  confusion  any  more  than  did 
the  right  of  the  owner  of  the  land  to  refuse  to  renew  the 
lease  when  the  term  expired. 

If  Smith  had  immediately  attempted  to  remove  the  build- 
ing or  if  there  had  been  any  other  threatened  or  antici- 
pated   interference   with   its   use   and   occupancy   by   Jim 
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Dandy  Markets,  the  statement  of  the  court  that  the  land 
lease,  fixtures,  equipment,  and  machinery  had  no  useful- 
ness apart  from  the  building  would  be  pertinent,  but  such 
was  not  the  case.  We  are  talking  only  about  a  transfer  of 
title  without  any  change  in  the  use  or  occupancy. 

The  same  is  true  of  the  court's  statement  that  Jim 
Dandy  intended  to  gain  complete  control  over  the  facili- 
ties. It  already  had  such  control,  and  the  control  was 
not  disturbed  by  the  ownership  of  the  title  by  Smith.  He 
did  not  claim  or  threaten  any  disturbance  of  such  con- 
trol. He  was  in  no  different  position  than  the  owner  of 
the  land  as  to  what  would  be  done  at  the  end  of  the  term. 

The  court  supports  its  conclusion  by  a  statement  that 
there  is  no  reference  to  rent  for  the  Atlantic  Market. 
The  building,  as  established  by  the  insurance  company's 
appraisal,  was  w^orth  in  excess  of  $32,000.00.  The  evi- 
dence is  uncontradicted  and  unassailed  that  the  value  of 
the  building  was  not  included  in  the  price  for  which  the 
fixtures  and  equipment  were  sold.  The  court,  by  its  opin- 
ion, takes  title  to  the  building  from  Smith  without  any 
consideration  whatever  and  gives  it  to  Jim  Dandy  without 
any  payment  whatever.  It  then  attempts  to  support  this 
inequitable  result  by  reference  to  another  inequity — the 
failure  of  Smith  to  get  rent  for  the  building.  One  in- 
equity does  not  justify  a  court  of  equity  approving  an- 
other. No  fact  is  cited  supporting  a  conclusion  that  Smith 
intended  to  convey  title  to  the  building  or  that  Jim  Dandy 
Markets  expected  to  receive  title  thereto.  And  there  are 
•no  facts  supporting  such  conclusion  in  the  record. 


IV. 
If  an  Intent  to  Convey  the  Title  to  the  Building  Is  to 
Be  Found  From  the  Assignment  Itself,  It  Should 
Be  Reformed  as  Being  Executed  Under  a  Mutual 
Mistake. 

The  attorney  for  Jim  Dandy  Markets  during  the  oral 
argument  before  this  court  probably  made  an  accurate 
statement  of  what  actually  happened  when  he  said  that 
everyone  just  forgot  about  the  building.  This  being  true, 
the  assignment  should  be  reformed  so  as  not  to  convey 
title  to  the  building.  Certainly  Smith  did  not  intend  to 
give  away  a  building  worth  more  than  $32,000.00.  Cer- 
tainly Jim  Dandy  Markets  did  not  expect  to  receive  title 
to  a  building  of  that  value  without  paying  for  it.  Instead 
of  bringing  about  the  unjust  enrichment  of  Jim  Dandy 
at  the  expense  of  Smith,  this  court  of  equity  should  cor- 
rect the  error,  if  any,  so  as  to  leave  the  parties  with  their 
own  property. 

Furthermore,  the  recognition  of  the  title  of  the  build- 
ing in  Smith  will  not,  in  any  large  amount,  be  detrimental 
to  Jim  Dandy.  It  had  an  insurable  interest  in  the  build- 
ing and  is  entitled  to  recover  its  losses  as  a  result  of  the 
fire.  Although  Jim  Dandy  has  been  carrying  on  the 
fight,  the  actual  benefit  is  that  reaped  by  Smith's  insur- 
ance carrier.  A  declaration  that  the  title  to  the  build- 
ing is  in  Jim  Dandy  relieves  it  from  liability  on  a  policy 
for  which  it  collected  premiums  from  Smith.  If  the  title 
of  Smith  is  established  by  this  court,  Smith  will  then  be 
in  position  to  make  demands  on  his  insurance  carrier  for 
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his  losses.  This  is  all  equitable  and  a  result  which  a 
court  of  equity  should  strive  to  bring  about.  A  rehearing 
should  be  granted,  consideration  given  to  the  equities  and 
the  point  in  issue,  and  the  judgment  of  the  District  Court 
reversed. 

Respectfully  submitted, 

Clyde  Thomas, 
Milan  Medigovich, 
Attorneys  for  Appellant  Smith. 


Certificate  of  Counsel. 

I,  counsel  for  the  above  named  appellant  Smith,  do  here- 
by certify  that  the  foregoing  petition  for  a  rehearing  of 
this  cause  is  presented  in  good  faith  and  not  for  delay. 

Clyde  Thomas, 


